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With this issue the Journal enters upon its twenty-sixth 
year. We take this opportunity tothank >ur subscribers-—both 
those on the bench and those atthe bar—for the support they 
have so far given us and to express the hore that the same may 
be continued, if possible in an even larger measure. We may be 
permitted also to express our sense of gratisude to the Honorable 
the Judges of the Madras High Court for all the facilities and 
encouragement that they have been pleasec to afford to ùs. And. 
in this connection there is only one word that we would beg 
leave to say, in respect of certain observations that have occasion- 
ally fallen from the bench as to the selection of cases for reporé- 
ing. We ceriainly do not pretend to have made no mistakes bui 
we may assure their Lordships and the ‘profession as” well, thai 
every effort is being made to report in these pages ‘only such 
decisions as may fairly be described as .‘ ccnsidered Judgments ` 
and are found to do more than merely follo™ existing g precedents, 
As to the complaint, that one frequently hears, against there being 
a multitude of legal Journals, it behoves us not to speak except 
io vepeat the following words of thé emidens founders of this 
Journal (with reference to the ‘Indian Jurist’) :—‘The field ‘of law 
is so wide and thereare so many questions which admit,of being 
discussed from different points of view that we think there ir 
ample room for the existence of both the Journals’, We leave. 
it to our readers to see whether the stress o competition has in 
any degree deflected. us from the course or standard hitherto 
associated with this Journal, “Except for the substitution of the 
weekly for the monthly issue and of two volames a year for one 
‘__both of them, changes necessitated by the natural expansion of 
< work—the main lines of the Journal stillremain as they were 
laid down by the founders ; and if the help aad guidance of those 
great men are. unfortunately ‘no. longer available to us, we' have 


2 E „ABE MADRAS LAW JOURNAL. (vol. XXX 


at least the benefit of their labours and the lessons of their work ; 
and it will be eur constant endeavour to make the Journal pontinys 
oy of that tä pees 


Vaiyapuri v. Sonamma Bai (29 M. L. J. 645 F. B.) 


Apropos the above decision, we have great pleasure in.pub- 
lishing the following notes—in the form of query and answer— 
which, we trust, our readers will find instructive. 


Querist :— 


In Vaiyapuri v. Sonamma Bai a Full Bench has decided 
that in the case of a simple mortgage possession of a trespasser 
adverse to the mortgagor is not adverse to the mortgagee. 


het may be right in principle, though the rule may in prac- 
tice work more injustice than it will remedy, for as Abdur 
Rahim, J. points out in Ramasami Chetti v. Ponna Padayachi 1’ 
the trespasser who has peacefully and openly held possession for 
12 years and more may for an indefinite period be -uncertain 
whether he is liable to be sold up by a mortgagee whose mortgage 
has been kept alive by payments of interest or acknowledgements 
of which the trespasser in possession my have no knowledge. 
Whereas, on the other hand, if the mortgagee remains awake -he 
must know who is in possession of the mortgaged property and can, 
except possibly in a few rare cases, realize his security before the 
mortgagor’s title is lost, or if he.is anxious to retain the invest- 
ment, can require the mortgagor to recover possession from the 
trespasser financing the suit, if he is very anxious not to realize. 


This by the way: accepting the decision of the Full Bench 
fhe resulf in the particular case does not seem altogether clear. 
The Division Bench giving no reasons, beyond stating that they 
follow the decision of the Full Bench, confirm the decree. 


The decree ‘was a decree for possession without mesne 
profits, the plaintiff being the mortgagee’ 8 representative suing 
in the capacity of purchaser ab the, sale i in execution of the decree 
in the suit, on the mortgage. 


The. possession of the trespasser began in 1890; ‘ie: suit On 
the mortgage was in: 1900: the decree was. in the same: year but 
1. (910). D. R., 86M, 97=21 M.I. 997. A 
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the sale wasmot until 1906, “The trespasser was not a party to- 
the suit on the mortgage: he had twelve. years adverse possession 
in 1902:-and he-was sued by the purchaser in: 1910: - The result 
seems to be that ‘he gained nothing by his adverse possession: 
except the right to resist the mortgagor if he tried to ‘enter into- 
possession himself. How is this?. : 


The mortgagee never had even so much asa contingent. 
right to possession and the mortgagor’s mght to . possession was 
extinguished in 1902: how then did the purchaser obti æ right: to- 
| possession ? 

Did the filing of the suit on the mortgage operate to stop: 
the running of time in favour of the trespasser who was no. 
party to the suit and probably never heard of it? 

If not, what did the purchaser buy? apparently the mort- 
gagee’s right plus ithe extinguished right o? the mortgagor, 4. e., 
plus nothing : and he would seem to have acquired nothing more- 
than the right to ask the court'to sell the property if the owner 
of the right to redeem failed to do so whan called upon by the 
court. : In other words he would have to sue the trespasser on the: 
mortgage for sale giving him an opportunity to redeem. The 
mortgagee had already had the property scld once but choosing to 
. ignore the man in possession had sold an extinguished right ins- 
stead of the possessor’s right; and whatever may be theoretically 
the correct position of a person: who without title or permission 
remains in possession for more than 1% years, his possession - 
must practically be held to give him the right to redeem the mort- 
gage; for, if as the Full Bench holds the nortgage remains alive; 
the right to redeem it must remain alive ir some one; the éxtinc: = 
tion of the mortgagor’s title can hardly-corfer on the mortgagee a 
title to take possession of the mortgaged property without ‘further 
ado; can it convert the right of sale into a right of possession? It 
deems easier to hold that the trespasser’s. possession for more 
than twelve years gives him-the right ic redeem; whether the- 
mortgagor has lost that right or not; at ary rate no one Kas the 

| Tight to-turn him out.of possession, not thc morigagor for he has- 

. lost his ‘right to possession; not the mortgagee, for he never had 
_ that right; not-the purchaser for he eoul 5uy pony the mea of 
the parties to.the suit, : 

Tt-would seem that the isola must have a suit for sale- 
on thé mortgage against the man in posession, in spite of ‘the: 
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former sale. But he has been allowed a suit for possession. 

How ? ka si KK, 

Is it as a suit on -the judgment in the mortgage suit: the ` 

purchaser was in fact-the decree holder but the judgment did not 

-decide that any one had a right to possession ; the transfer of the 

right to possession is the effect of the sale not of.the judgment. 
Or is the trespasser æ transferee pendente lite ? 


“On the theory that-on the expiry of the period of 12 years’ 
adverse possession, the trespasser acquires the title lost by. the 
person or persons entitled to possession during that period, it . 
might possibly be so held, provided that in 1902 there was an 
-appeal or an application for execution pending in respect of the 
decree of 1900. How matters stood in those respects does not 
-appear from the papers in the case. af 

_ Is the matter so clear that the learned Judges of the Division 
Bench would have wasted time had they given reasons for their 
-decision ? eu 

If we take the case where the trespasser bas before the suit on 
-the mortgage been in possession adverse tothe mortgagor for more 
than 12 years, it would seem clear that he cannot in that case be 
„ousted by the purchaser if he was not a party to the suit, unless it 
“be held that the existence of a simple morigage on the property 
nullifies altogether the effect of adverse possession, and not only 
keeps alive the mortgagee’s right to sell the property, but also 
causes the right of redemption to remain unimpaired in the 
mortgagor, and inno one also. It is bad enough for the tres- 
passer if long peaceful possession is . to be no protection against 
-simple mortgagees : but if the mere existence of some old mort- 
gage kept alive by acknowledgments or payments (to- him 
unknown,) is to have the effect that the purchaser in some suit 
.on the mortgage (to kim unknown) is to be entitled . to turn him 
out without any opportunity to redeem, hardship is veritably 
piled upon hardship. | 
. There is a third case, where the trespasser’s possession 
reaches its duration of 12 years after the sale, but ‘before the 
purchaser’s suit or attempt to take possession. In that -case the 
purchaser has no doubt bought: the right ‘of the mortgagor as well 
as that of the mortgagee and consequently his suit could not be a 
suit for sale but for possession. But still there would seem to be 
2 bar: if articles 186 and 137 be held, to apply only where the 
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person whose title is transferred is not entitled to possession at 
the date of the sale, still 142 or 144 would sem to bar the suit. 

The mortgagee.can apparently avoid a these difficulties by 
making the man in possession a party to tke suit ` on the ` mort- 
gage. Vigilantibus non dormientibus. 


Answer :— l 

The principle of the decision of the Fuil Bench is analogous 
to a case where adverse possession is acquired against the widow 
in possession. Itis now settled law that that possession should 
not affect the rights of the reversioner. The morigagor in posses- 
sion had only a limited right when adverse possession commenced. 
The right to bring the properiy to sale is outstanding in the 
mortgagee. Consequently the mortgagor had only a limited 
right in the property ; and the adverse ‘acquter can possess him- 
self of that right. 2 

This still leaves open the important question whether the 
mortgagee can recover possession without g-ving the trespasser an 
opportunity to redeem. It must be allowed tat this right subsisted 
in the mortgagor and passed on to the stracger. The mortgagee 
having purchased the property behind the kack of the person who 
had a subsisting right to redeem, it was open to the trespasser in 
a suit for possession to claim to redeem. ‘here are cases where 
a first mortgagee purchases the property without bringing in the 
second mortgagee, and the latter in a suit for possession has been 
allowed to plead that ke has aright to redeem. The converse 
case of a second |mortgagee: getting the property sold over the 
head of the first - mortgagee has also occurrsd. In this cage, in a 
suit for possession the first mortgagee will have the right to say 
that the property should be sold. - Or again where the members 
of a joint Hindu family are not impleaded in a suit on the mort- 
gage and the property is sold, it is open to tke sons to claim if 
they fail to show that the mortgage is not Dinding on them, that 
. they should be given an opportunity to redeem. For all these 
reasons, the trespasser who acquired a Imijied right, if he puts 
forward the plea is entitled to ask that he skould be allowed to 
redeem. The sale behind his back should not bind him. The 
decisions of the High Courts have also settisd on what footing the 
rights of the purchaser should be adjusted. 

It does not however seem necessary that the purchaser should 
be driven-to a fresh suit for sale on the mortgage. The second 
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suit for possession ignores no doubt the right of the person who 
acquired the limited right of the mortgagor. Itis nota suit on 

| the judgment. It is a suit as purchaser against one whom the 
purchaser regards as a trespasser. Suppose that in a Court auction 
under a money decree, properties are purchased and there is on 
them a person who had acquired by adverse possession an occupancy 
right against the original owner. The purchaser would take the 
property subject to this tenant right. Similarly, the mortgagee 
purchaser would recover possession subject to the stranger setting 
up a right to redeem. This would work out the equities more 
satisfactorily than driving the purchaser to a fresh suit on the 
mortgage. 


It may be that if adverse possession was completed only when - 
the suit on the mortgage was pending, the acquisition by the 
trespasser would be pendente lite. Even then the rights acquired 
will remain subject to the right litigated. That would be the only 
consequence, 
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ADMINISTRATION OF JUSTICE IN TRIS PRESIDENCY. 


1. THE HIGH COURT. 


One of the early articles in the pages of this Journal (1 M. L. 
J. 569 reprint p. 591) dealt with the administration of civil 
justice in 1890 ; and itis remarkable how; most of the observations 
then made, remain true and applicable even at the present day. 
‘In 1888, a fifth puisne judge was  xppointed to assist in 
working off the heavy and increasing arrears in the Court’ ‘and 
reviewing the work of the year 1890, the Local Government of 
the day remarked that “the falling off in the out-turn of work on 
the part of the High Court is observed with regret...... the work 
done in the High Court during 1890 shcwed a decided falling off 
in quantity as compared with 1889’ It was then deemed 
necessary to protest in these pages ‘against the sort of criticism 
levelled against the High Court by the’ local Government. 


The fifth puisne judge was made permanent in 1896, a sixth 
was added in 1907 and a seventh towarcs the end of 1909. Harly 
in 1912 the strength of the Court was mnereased by the addition 
of 2 temporary Judges and since July “914 we have 4 temporary’ 
judges sitting. How do we find ourselves now? In January 1906 
there were pending in the High Court 740 first appeals, 2767 
second appeals, 452 Civil Revision Petitions and 218 original suits 
(to mention only these leading heads 0: work on the civil side), 
In January 1915, the pendency had inczeased to 937 first appeals 
from the mofussil, 157 appeals.from desrees on the original side, 
46 from decrees of the City Civil Court, 4631 second appeals, 1510 
Civil Revision petitions and 381 original suits. There remained 
besides, 592 C. M. A’s 172 C, M. 8, A’s and 333 L. P Appeals, 

J 2 
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The average pendency of cases disposed of in 1914 is stated to 
have been 883 days in the case of first appeals and 570 days in 
the case of second appeals. Small wonder then, that the state of 
work in the High Court gave rise to serious uneasiness in many 
quarters and led to interpellations and discussion in the Legisla- 


4 


tive Council. 


It nevertheless behoves us to raise our voice against ill-advised 
criticism however well meant. We have no doubt that ‘there is 
not wanting in our judges an anxiety to do ‘as large @& 
quantity of work as possible’. They yield to none of their 
predecessors in the honest endeavour to get through their work, 
and we venture to repeat what we said ona former occasion, 
that ‘adverse criticism regarding the speediness of disposal 
can. only lead to perfunctory judgments’. What is even worse, 
it may give rise to a deplorable tendency to mutual fault- 
finding between the Bench and the Bar—for longwindedness and 
shortwittedness. Indeed we are not without doubts if recent 
circumstances ‘have not already had some unwholesome effect in 
these directions. With reference .to what we believe are the pre- 
valent ideas as to the comparative merits. of judges past and present, 
we would ask our readers to bear it in mind that the impression 
is to some extent the result of our natural tendency to seek for 
the golden age in the past. Not that we wish to be understood as. 
belittling the arguments for changes in the system of recruitment 
for the judicial service in this country, but we would observe that 
any suggestion by way of an early remedy for the present 
state of things must rest not on a priory theories or calcula- 
tions of judicial capacity or forensic brevity but on practicable 
conditions. ` 


To begin with, we must state that the present state of work 
in the High Court is not one merely of ‘temporary congestion” but, 
as observed by the Governmént in the recent G. 0. of ‘steady 
increase in the volume of business coming before the Court’. It 
is beside our present purpose to investigate the causes of that in- 
crease but we may remark in passing that they do not seem to be 
temporary either. The following figures (taken from the Annexure 
to the recent G. O.) will tell their own tale :— .. ae . 
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PART Iv.] 


We may add fom mentayoP@Omparisor the figures (of institu- 
tion) for 1890, which: were as follows :—First appeals (including 
those from the original side) 353; second appeals 1,408 ; Civil 
Revision Petitions 454; original suits (when there was no City 
Civil Court) 386. It must also be noted that the growth of arrears 
has been a matter of at least these 25 years if not more. 


What is the ‘remedy? The order of Government dated 
5-10-1915 reviewing the Judicial administration for 1914, studious- 
ly refrains from making any reference to work in the High Court, 
and the later G. O., about the High Court arrears, concerns itself 
with justifying what has so far been done to cope withthe 
says little as to what is proposed to be dons. 4} 
reducing the pressure of work in the High 6 
the right of appeal or revision in certain 3 
parable only to the aa nk suggestion oft $ wi 
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High Sohne possesses is a useful safeguard and ki there is no 


#ROAL. TAN ai 






evidence of any abuse of the right to apply to the i FOR 
revision of the decisions of Small cause courts.’ a sd < + 
increase the jurisdiction of the City Civil Court—w ce ay be 


its own merits—does not seem likely to afford any considerable 
relief, in view of the proportion of its resuÑ to the total work of the 
High Court. The only possible remedy would therefore seem to be 
to increase the strength of the High Court. It is agreed on all hands 
that a strength of seven puisne Judges is aliogether inadequate for 
the present needs and it is we believe equally well recognised that 
it is not desirable to resort to the system of temporary Judges. 
We hope that the authorities both here and in England will.soon 
make up their mind to increase the permanent strength of the 
Court. 


We have reason to believe that the question of the strength 
to be fixed is attended with difficulties’ of its own. We have 
all along pleaded—and all right-thinking men will admit. the 
force of the plea—that financial considerations should not be 
allowed to stand in the way of suchan indispensable reform; and 
in view-of the extent of revenue for whica judicial administration 
is responsible in this country, it is but. bare justice to demand 
that the needs of that department: shall aaye the first claim.on 
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that revenue. Dealing Haan. with the question on its own merits, 
the following seem to be the principal considerations to be taken 
into account. The number of working days in the year may be 
approximately taken to be between 190 and 200 and allowing on an 
average for the disposal by a Bench, of 7 or 8 regular appeals a week, 
` and about 30 second appeals a week, it will require 6 Judges to cope 
with the annual approximate institution of over 500 first appeals 
(including O. S. and C.C.) and over 2,500 second appeals, after 
allowing for about 1,500 S. A’s which may be dismissed under O, 41 
R. 11. A further bench of two judges continually sitting will 
be barely sufficient to meet the requirements:of the criminal and 
miscellaneous appeals and references that have to be heard 
‘by a Division Bench and if would therefore be necessary 
to find other means of providing for the work that has to 
be dealt with bya single judge. Taking the number of Civil 
Revision Petitions at an average of 1,200 per annum, we think 
that this and the criminal revision work would afford work 
for one judge for about three-fourths of the year and there 
is besides, plenty of other work to be attended to bya single 
judge, such as admission of cases, petitions for stay of execution 
and other miscellaneous work.- As to the requirements of the 
original side, we-believe we are right in stating it to be the general 
feeling that a single judge cannot cope with the work there. 
Provision has also to be made for sessions work and insolvency 
basiness and for Full Bench sittings. Over and above these items 
of what may be called current work, the accumulated arrears have 
to be slowly worked off. It only remains toadd that a great dea) ` 
of important work has to be done by the judges out of the court- 
room and their court work has to be so arranged as to permit of 
their having time for such work. These considerations clearly 
point to the conclusion that 12 judges or at least 11 will be 
. necessary not as a temporary measure, but as the permanent 
strength of the High Court. 


Coming now to matters of internal economy, the new system 
(introduced early last year) of admission of second appeals by 
the Judges themselves (and by a Division Bench, in cases taken 
` under O. 41 R. 11 Civil Procedure Code) seems to, have worked 
on the whole satisfactorily. We think it, may be usefully extend- 
ed to miscellaneous cases‘ and Civil Revision Petitions as. well, 
so-that delay in admission may be almost . completely avoided, ` 
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We cannot however help repeating what w> have said ona former 
occasion (28 M. L. J. 117) that the other rules introduced in 
October last, as incidental to this change, can be substantially 
improved, without any loss of efficiency Dut yet greatly to the 
advantage of both practitioners and clients. We believe a memorial 
in respect of this matter was prepared by a Committee of the 
Vakils’ Association for submission to the Honorable the Judges 
but we are not aware what has since happened to it. 


Again, the translation and printing riles stand in urgent 
need of reform, if clients are not to be dealt with on the principle 
that they deserve to be punished for presuming to seek redress in 
the High Court. If printing is to continue imperative in all cases, 
an experiment may atleast be tried of givinz parties the option 
of making their own arrangements for getting the papers ready, 
according to certain standards to be prescribed. Even as regards 
translation; there should be little difficulty in practitioners agreeing 
upon the correctness of translations made by competent outsiders, 
Recent changes introduced in the practice of serving notices, bills 
etc., upon practitioners seem to us,’ with all respect, steps in a 
wrong direction, especially when one bears m mind the conse- 
quences attached by the rules to any defaul in due compliance 
with them. Neither the expense entailed by the employment of 
some additional clerks or peons nor even the possible delay (which 
has sometimes been alleged) on the part of practitioners or their 
clerks in receiving notices etc., seems to us sufficient justification 
for the change. 


We have now and then heard some hints of drastic 
changes in rules being under contemplation. We would 
beg leave to remind their Lordships that rules of procedure 
are after all meant to be and must be kut a handmaid to 
Justice and not a means of denying Justice. We would mention 
here, a recent instance which to any layman must have given 
the impression that the ways of Justice in the High Court 
are strange indeed. One learned Judge dismissed an appeal, 
involving considerable interests, because betta for service of 
notice on the respondent was not paid witkin the seven days 
fixed by the rules and the appellant (the Official Assignee) did not 
appear, when the case was posted for orders, to explain the 
default. Every petition conceivable under the code or the rules 
was afterwards attempted to set the matter right before the same 
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Judge, but to no purpose. The case was carried before two other 
learned Judges, but one of them felt himself unable to do anything 
in the matter because the appeal purported to be from an order 
passed at the later stage and not from the earlier, It required a 
further resort to a Full Bench, to decide whether or not the 
Official Assignee should be allowed an opportunity of explaining 
the delay in payment of batta. We are not at present concerned 
to say whether or not the learned J udges who dealt with the 
matter in its different stages, construed and applied the rules 
rightly. We only wish to point out how lamentable a state of 
. things it would be if the default complained of in the case 
should have the result of depriving the insolvent’s estate 7. e., his 
innocent creditors, of a considerable sum of ‘money. It is 
sometimes suggested that the persons injured have their remedy 
over against the persons whose default has caused the injury; 
but it certainly cannot be difficult for any one to realise what a 
poor consolation or justification this is. Assuming even, that 
practitioners or their employees or sometimes the clients, are not 
sufficiently alive to their responsibilities in the conduct of an 
action, it is submitted’ that it rests as much upon His Majesty’s 
Judges to see, as far as lies in their power, that justice is denied 
to no man for sins that are venial; and not even the oppression 
of the sense of accumulated arrears should induce them to deviate 
from this sacred duty. 


As regards the constitution of Benches, we venture to press 
upon the attention of His lordship the Chief Justice, the desirabi- 
lity of having a strength of 5 judges on Full Bench sittings 
arranged to decide questions of general importance or points on 
which there may , be a marked conflict of judicial opinion. The 
recent practice as to the composition of the Judicial Committee 
when sitting to hear appeals affords a true parallel. 
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SUMMARY CF ENGLISH GASES. 
Yenners Electrica] Cooking and Heating Appliances, Limited 
v, Thorpe: 1915, 2 Ch. 404. (C. A.) 


Company—Winding up—Landlord a1d Tenant—Rent pay- 
able in advance—Distress for, commenced bfore winding up—Can 
be proceeded with. 


Where a Company holds as a tenant-under-an agreement, to pay 
rent in advance and when after the rent hes accrued due, though 
the period for the same is yet to run, the landlord levies a distress, | 
any subsequent winding up of the Company does not stop the 
further proceeding with the distress to sale to realise the rent. : 

The result of the authorities is that a creditor who has issued 
execution or a landlord who has levied a distress, before the 
commencement of the winding up will be allowed to proceed to 
sale, unless there is established the existence of special reasons 
rendering it inequitable that he should be permitted to do so. 





In re Peruvian Railway Construction Company Limited. 1915 
2 Ch, 442 (C. A.) 

Company—Winding up—Fully' paid up shares— Insolvent 
shareholder—Debts to the Company—iaecutor cannot set off 
against the share of surplus assets, the detis in full. 

A shareholder who had fully paid-up shares in a Company and 
who was also indebted to the Company, died and his estate being 
found to be insolvent, an administration decree was passed. Under 
the Articles’ of Association, the Company had no lien on the fully 
paid up shares for the debts due by the shereholders; and the Com- 
pany proved for the debt due by the shareholder. 

Subsequently the Company was wound up and the rateable 
share of surplus assets was ascertained. 

The liquidator could not under such circumstances claim, 
as against the executor of the insolvent shareholder, to retain the 
testator’s share in the surplus assets agairst more than the proper 
dividend on the ascertained debts. 





In re Dacre. Whitaker v. Dacre. 1915 2 Ch. 480, 
Administration—Trustee in dejault— Retainer—Legacy under 
will—Original or derivative title. 
Where a trustee under a will misappropriated some of the 
trust-moneys and his wife who was a legatee under the will died 
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without receiving the legacy leaving to her husband’ all her pro- 
perties as the universal legatee, the other trustees under the will 
have a right of retainer over the amount of the legacy to 
the extent of the amount misappropriated. (It is immaterial 
“whether the title under which the defaulter claims a benefit is an 
original title or a derivative title.) 

The principle of the rule as laid down in the cases of Cherry v. 
Boultbee 1 and In re Akerman 2, is that a person entitled to partici- 
, pate in a fund and also bound to contribute to the same fund 
cannot receive the benefit without discharging the obligation, 





Williams v. Lewis, (1915) 3 K. B. 493. 

Landlord and Tenant—Agricultural Land—Inmplied obliga- 
tions on part of tenant—Breach of—Damages—Measure. 

The law implies an undertaking or covenant on the part of 
an agricultural tenant to cultivate the land in a husbandlike 
manner according to the custom of the country, unless there is an 
express agreement dispensing with that engagement. The 
tenant is not under an obligation to deliver up the land at the 
termination of the tenancy in a clean and proper condition, 
properly tilled and manured; nor is he bound or entitled to leave 
the land in the same condition as when he took it. In the case 
of a breach of the obligation on the part of the tenant, the 
measure of damages is the injury to the reversion occasioned by 
the breach t.e., the diminution in the rent that the landlord will 
get on re-letting or the allowance nS will have to make to the 
incoming tenant. 


O'Driscoll v.Manchester Insurance Committee (1915) 3 K. 
B. 499 (C. A.) ` 

Rules of the Supreme Court, 1888—0O. 45, R. 1—Attachment— 
“ Debt owing or accruing” from third person to debtor—Meaning 
—Debt debitum in presenti but solvendum tr futuro. 

There is a, distinction between the case where there is an 
existing debt, payment whereof is deferred, and the case where 
both the debt and its payment rest in the future. In the former 
case there isan attachable debt, in the latter case there is not, 
“Debts owing or accruing” include debts debita in presenti 


solvenda in futuro. 
1, (1889)-4 Myl. and Cr. 442. 2. 1891 3 Ch. 212, 
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Held, that a debt to which the debtor was absolutely and not 
contingently entitled atthe time the garnishee order misi was 
served was a “debt owing or accruing ” within the meaning of 
O. 45, R. 1 of the Rules of the Supreme Court, 1883, though it was 
not presently payable and the amount was not ascertained. 


Bradshaw v. Waterlow aud Sons, "Lite, (1915) 3 K. B. 527 
(C. A.) 

Malicious prosecution—Action for—Question as to want of 
reasonable and probable cause—Question as to honest belief of 
defendants—If and when may be left to j-ry—Practice—Fiat of i 
Attorney-General—Effect. 


Where, in an action for malicious prosecution, there is no 
dispute about the facts, the question wheth=r the defendants took 
reasonable care to inform themselves of the facts before institut- 
ing the prosecution ought not to be left tc the jury unless there 
is some evidence of the defendants not Laving made proper in- 
quiries. In the same way the question as to the honest belief of 
the defendants should not be left to the jury unless there is evi- 
dence of the absence of such. belief. 


Where the facts had been fairly put before the Attorney 
General and he had granted his fiat, held it could not be said that 
there was an absence of reasonable and prcbable cause. 





Neville v. Dominion of Canada News Co. Ld. (1915) 3 K. B. 
556 (C. AJ). 

Agreement—Validity—Restraint of trade—Public policy— 
Newspaper—Undertaking not to commen? under any circum- 
stances on matter coming within legitimate scope of paper—Under-. 
taking for consideration—LEnforceability—Privilege of newspaper 
—Nature and extent of. 

In this case a question arose as to the validity of an agree- 
ment between the proprietors of a newspaper, which dealt with 
Canadian affairs generally and which advised people’ as to invest- 
ments in the Dominion, and the plaintiff, z director of a Company 
Which was engaged in selling land in Canada. The proprietors 
undertook, in consideration of a sum of money tobe paid to them 
bythe plaintiff, not to make any comments ab all under: any 
circumstances on the plaintiff's Company, ts directors, business 


18. THE MADRAS LAW JOURNAL. (von, Xxx 


‘or land, or upon any company with which the proprietors had 
notice that the plaintiff's Company was ,connected or concerned., 
Held that the-undertaking was unenforceable because (1) it was 
in restraint of trade and was wider than was reasonably necessary 
for the protection of the plaintiff and (2) it was opposed to public: 
policy inasmuch as it was not consistent with the proper conduct 
of the defendant’s newspaper. 


Per Lord Cozens-Hardy, M. R.—It is for the. Court, and not 
for a jury, to decide as to the reasonableness of a covenant in 
restraint of trade. - - 

Per Pickdford, L. J. a newspaper has no more right. ot 
comment than any other member of the public. 


— x 


JOTTINGS AND CUTTINGS. 


' Humour of the Law.—A lawyer who, was sometimes 
forgetful, having been engaged to plead the cause of an offend- 
er, began by saying: "I know the prisoner at the bar, and he 
bears the character of being a most consummate and impudent 
scoundrel.” Here somebody whispered to him that the prisoner 
was his client, when he immediately continued: “But what 
great and good man ever lived who was not calumniated by 
many of his contemporaries?” —Case and Comngent. 

ak 

An action was brought against a farmer for having called 
another a rascally lawyer. An old husbandman, being a 
witness, was asked if he heard the defendant call the plaintiff.a. 
lawyer. f 

“I did” was the reply. 

“Pray,” said the judge, “what is your opinion of the import 
of the word?” | 

“There can be no doubt of that,” replied the fellow. 

“Why, good man,” said the judge; “there is no dishonor in 
the name, is theré ?” 

“I know nothing about that,” answered he, “ but this I 
know, if a man called me a lawyer Pd knock him down.” 

“Why, siz,’ ’ said the judge, pointing to one of the counsel, 
“ that gentleman is a lawyer and that I, too, ama lawyer.” 

“No, no,’ replied the fellow; “no, my Lord; you area 


judge, I know; but Fm, sure you are no lawyer,’ =r. 


` 
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Conditions on Passenger’ s: Tickets :—S_nce the decision of the- 
House of Lords in Henderson v. Stevenson (1875) it has been 
generally regarded as accepted law that the mere delivery of a ticket, 
with conditions endorsed on it excluding liability for negligence, 
is not binding upon the passenger, unless there is‘‘clear evidence 
of the notice having’ been brought’ to his knowledge and of his 
having assented to it. This view displaced the older one laid down 
by Chief Justice Cockburn, that ‘when a man takes a ticket with 
conditions ‘on it he must be presumed to know the contents of it 
and must be bound by them. In reversicg the judgment of Mr. 
Justice Darling in the ‘ Runo’ case (Cooke v, Wilsons Dec: 7) the’ 
Court of Appeal seems rather to have reverted to the earlier line 
of authorities and introduced a fresh elemsut of uncertainty into 
the relations between railway and shippmg companies and the 
public. The defendants had admitted negligence in the departure’ 
of their ship from the route prescribed by the Admiralty for ves- 
sels crossing the North Sea, in consequence of which the vessel 
struck a mine and foundered, and their so-e defence was a condi- 
tion printed on the ticket issued to the plaintiff that they should 
be free from liability for loss ordamage to passengers in any 
circumstances. On questions put to them by the judge at the 
trial—which the Court of Appeal agreed were the proper deciding 
questions—the jury found (a) thatthe defendants did not do what 
was reasonably sufficient to give the plairtiff notice of the condi- 
tions; (b) that the plaintiff was aware generally that there were 
conditions relating to contracts to trazel, but that there was 
nothing to show she was aware of those printed on her ticket. 
These findings were substantially the same as those in the more’ 
recent House of Lords case, Richardsor v. Rowntree (1894), in 
which the passenger was held entitled to recover, and Mr. Justice 
Darling entered judgment for the plainsiff accordingly. As we 
‘pointed out at the time (ante p. 168), whether this judgment could 
be upheld depended on the question whether, in view of the plain- 
tiff’s admission, the first finding of the jury could be supported. 
The Court of Appeal has now held that she jury were wrong in 
their view, and that the company, having set out their conditions’ 
on the ticket in plain type, had done al that was necessary on 
their part to give reasonable notice, and thai the onus was onthe 
passenger to read ‘what was printed on the ticket. Having regard 
to’ the conditions of modern travel, this decision may be regarded 


| 
| 
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by many as practically a character of exemption from ali liability 
for negligence on the part of railway and other carriers, and we 


“do not suppose that it will be allowed to stand unchallenged.— 
The Law Journal. 
CONTEMPORARY LEGAL LITERATURE. 


Negligence is often defined as consisting of a breach of duty. 
This is wrong, says Mr. Henry Terry writing in the “ Harward 
Law Review.” The duty in such a case can be defined only as a 
duty to use care i.e., nob toact negligently. To define negligence 
in that way-is, therefore, to define ina circle. The misconception 
arises from afailure to distinguish between a negligent wrong 
which, like all other wrongs, involves a breach of duty and the 
negligence itself, which is one element in the wrong. There 
are many cases in which the law does not require cave ; 
negligence is not legally wrong and therefore negligence. 
Negligence is conduct which involves an unreasonably great 
risk of causing damage. Due care is conduct that does not 
involve such risk. Negligence is conduct, not a state of mind. 
A man may be heedless or reckless but yet his conduct may not 
be negligent when viewed from the standpoint of the ordinary 
man, When a man is reckless and is also guilty of negligent 
conduct, his conduct may be characterised as wilfully negligent. 
Negligent conduct may consist in acts or omissions, in doing. 
unreasonably dangerous acts or in omitting to take such 
precautions as reasonableness requires against danger, The 
test of reasonableness is what would be the conduct or 
judgment of what may be called the standard man in 
the situation of the person whose conduct is in question. A 
standard man does not mean an ideal or perfect man but an 
ordinarily careful, reasonable and prudent man. Every man, whe- 
ther he is a standard man or not is required to act as a standard 
man would. The situation of the actor is subjective, not: objec- 
tive, It consists of such facts as are known to him. When 
however a person knows that he is ignorant of essential facts, it 
may be unreasonable for him to act atall. Sometimes he is 
charged with the knowledge of certain facts that is for instance 
when a person is under duty to take precautions against possibly 
danger, there is usually an ancillary duty to find out what 
precautions are needed and for the purpose of the principal dute 
he is charged with the knowledge of all the facts he would have 
known if he had performed his ancillary duty. A custom is usually 
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evidence that conduct in accordance with it is. reasonable.” In 
` emergencies, which would perturb an ‘ordinary man’s judgment 
he is excused certain things for which in ordinary circumstances. 
he would not be excused. In certain cases, skill or special 
knowledge is an element in the case, if it is unreasonable for a 
person who has not competent knowledge or skill to do certain 
acts. There is a negative duty of due care of very great generality: 
resting upon all persons and owed regularly to all persons 
not to do negligent acts 7. e., acts which are unreasonably 
dangerous to persons or tangible property. There is some con- 
fliect of opinion as to whether this duty 5 owed to persons in the 
position of trespassers or licensees. There is no affirmative duty of 
equal generality that is to say no general duty to do acts, take pre- 
cautions to prevent injury to others The following are the 
cases in which there is such a duty (1) A person who has done or 
is doing an act that will be unreasonably dangerous unless pre- 
cautions are taken against the danger, must use due care to take 
such precautions as reasonableness requizes. 

(ii) A person who delivers a thing fo another or furnishes a 

thing for another’s use, has a dusy not to deliver or furnish 
athing which is unreasonably dangerous or to take the 
necessary precautions against the danger. 

(iti) In some circumstances, a person having a dangerous 
thing in his possession in a place attractive to children or 
avimals is bound to take reascnable precautions against 
its proving dangerous. There is a conflict as to whether 
this duty extends to trespassers. 

- (iv) The possessor of a dangerous thing must take due care 
to prevent its doing ‘harm. 

(v) A person who invites another to a place of danger must 
take all reasonable precautions to protect him against 
the danger. 

(vi) Bailees owe certain duties even apart from contract 
Similarly people standing in certain relationships as 

. husband and wife, parent and. child etc. 

(vii) Such duties. may be imposed by contract. - 

(viii) Many equitable duties are of ths kind e.g, duties of trustees. 
A writer in the University of Penysyluania Law Review describes 
the part taken by the United states inthe expansion of the law 
between nations. The right and the daty of the neutral to prevent 
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one of the belligerents in ‘making the neutral country serve as 
basis for operations. agdinst the enemy was first asserted by the 
United states during Napoleonic war. Similarly the right to 
trade with the enemy subject in the case of arms or munitions, 
to the risk of being captured by the other side. The extent of the 
territorial sea, was; for the first time, fixed by Secretary Jefferson 
at three miles and it was subsequently adopted in the treaty 
between England and America in 1818. The United States were 
also first to substitute judicial machinery for the settlement of 
disputes between naticns. But this machinery is possible only in 
cases where the dispute is legal and cannot avail when the dispute 
is political, that is tv say as in the present great war, where each 
nation is striving for mastery. The foreign jurists who had great 
influence in America were Grotius and Vattel. 

In the Central Law Journal for December 10th, we have an 
interesting discussion on the state of the law in America as to the 
relevancy of blood hound evidence in criminal cases. While certain 
courts admit it subject to all the preliminaries such as the training 
and the capacity of the blood hound, and that the hound was 
properly laid on the trail etc. being strictly proved other courts 
altogether reject it. The writer is afraid that on account of the 
unknown exercise of the mysterious power by the hounds, not 


possessed by man, there is a direct tendency to enhance the im- ' 


pressiveness of the performance and this influence might tend to 
prejudice the jurors against the accused. Such evidence is at best of 
a dangerous and unsafe nature and of no substantial value asa 
means of arriving at ultimate facts. 





BOOK REVIEW. 

THe Law oF LAND ACQUISITION—Lawyer’s Companion 
Series Published at the Law Printing House, Madras. 

This book is a fitting complement to the other bcoks in the 
same series and places within easy reach of the legal profession 
and all others who have anything to do with Jand acquisition, a 
ready reference to the precedents on the subject. . 
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[The following changes have been introduced in the 
Rules of Practice. | 





Under the provisions of Part X of the Code.of Civil Pro- 
cedure, 1908, and all other powers hereunto enabling, and with 
the previous sanction of His Excellency the Governor in Council, | 
the High Court has made the following acditions to, and amend- 
ments of, the Civil Rules of Practice, 1905, the Appellate Side 
Rules, 1905, and the Code af Civil Proceaure, 1908 ; vizs— 


I. At the end of sub-rule (2) of Rule 10 of the Civil Rules 
of Practice, 1905, insert the following wards,“ in which the same: 
is filed or of the District Court in which the party ordinarily re- 
sides.” $ 


II.. Insert the following rule after Bule 29 òf the Civil Rules 
of Practice, 1905 :— : é 


“ 29-A. Address for Service. 


(1) Every party who intends to appear: and defend any suit, 
appeal or original petition, shall, before the date fixed in the 
summons or notice served on him as the date of hearing, file in 
Court a proceeding stating his address far service. 


(2) Such address for service shall be within the local limits 
of the Court in which the suit, appeal cr petition is filed, or of 
the District Court in which the party ordinarily resides, 


(3) Where any party fails to file an address for “service, he 
shall, if a plaintiff, be liable to have his suit dismissed for want of 
prosecution, and if a defendant, be liabl> ‘to have his defence, if 
any, struck out, and to be placed in the same position as if he had . 
not defended ; and any party may apply for an order to that effe 


ct, 
and the Court may make such order as it thinks just. i 

(4) Where a party is not found at ihe address given by him 
` for service and no agent or adult male member of. hig family on 
whom a notice or process can be served is present, a copy of the 
notice or process shall be affixed to the cuter door of the house 
and such service shall be deemed to be as-effectial as if the notice 
or process had been personally served. Tai 

(5) Where a party engages a pleeder, notices or processes for 
service on him shall be served in the nanner prescribed by Order 

J—4 : ; 
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Il, Rule 5, unless the Court directs service at the address for 
service given by the party. | 

(6) A party who desires to change the address for service 
given by him as aforesaid shall file a verified petition and the Court 
may direct the amendment of the record accordingly, Notice of 
every such petition shall be given to all the other parties to the 
suit, 

(7) Nothing in this rule shall prevent the Court from direct- 
ing the service of a notice ot process in any other manner, if, for: 
any reasons, it thinks fit to do so. i 

(8) Nothing contained in this rule shall apply to the notice 
prescribed by O. XXI, R. 22 of the Code of Civil Procedure, 1908. 

HI. Insert the following rule after rule 276 of the Civil 
“Rules of Practice, 1905, namely :— 

“976-A. Every vakalat shall unless otherwise ordered by the 
Court be in Form No. 121 and shall authorise the pleader to appear 
in all execution and miscellaneous proceedings in the suit or 
matter subsequent to the final decree or order passed therein.” 

IV. Insert the following as Form No. 121 in Appendix II 
to the Civil Rules of Practice, 1905, namely — 


FORM No. 121. 
RULE 276-A—VAKALAT. 
(Cause-title.) . 
I _ do hereby appoint and retain to 
Suit 
appear for me in the above _ Original Petition and to conduct 
Miscellaneous 


and prosecute (or defend) the same and all proceedings that may 
be taken in respect of any application for execution of any decree 
or order passed therein., I empower my Vakil to appear in all 
miscellaneous proceedings in the above suit or matter till all 
decrees or orders are fully satisfied or adjusted and to obtain the 
return of documents and draw any moneys that might be payable 
to me in the said suit or matter. 
Accepted. The address for service of the said (pleader) 
is = ; 
V. Substitute the following rule for the present Rule 21-of 
the Appellate Side Rules, 1905, namely :— 

“21. No Vakil or Attorney of the Court shall be entitled to © 
act or be heard in any civil case unless he files a Vakalatnama in 
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the form appended ‘hereto. Such Vakahtnama shall author is 
the Vakil or Attorney to appear in the appeal, petition, or other 
proceeding including all interlocutory or miscellaneous proceed- 
ings connected with or arising. out of the same maiter and also in 
appeals under 5, 15 of the Letters Patent and in applications for 
leave to appeal to His Majesty in Counci 





FORM OF VAKALET. 


` (Cause-title.) 
Appellant App h 
I, i Respondent in the abore eRe do hereby ap- 
; Petitioner 

; Vakil F 
point and retain Paneer of the High Court to appear for 
mein the above -appel eee and to conduct and prosecute (or defend) 
the,same and all proceedings that may ke taken in respect of any 
application connected with the same or 2ny decree or order passed 
therein, including all applications for resurn of dccuments or the 


receipt of any moneys that may be payable to me in the said 
Appeal 
Petition i 
Accepted. The address for service of the said m is E 
VI. Add the following as Chapter III-A after Chapter III in 


the Appellate Side Rules 1905 :— 


CHAPTER III-A. 


Address for Sercice, 

33-B, (1) Every appellant or pesitioner shall in his memo- 
randum of appeal or petition also sfate an address for service 
which shall be within the Town of Madras or within the district, 
as defined by the Code of Civil Prccedure, 1908, in which he 
ordinarily resides. 

(2) Every party who intends to appear and . defend any 
appeal or petition or other proceeding shall, before the date fixed 
in the summons or notice served on him as the date of hearing, 
file in Court a proceeding stating his address for service. Such 
address for service shall be within the Town of Madras or within 
the district in which he ordinarily resides. 

(3) Where any party on beinz served with summons or 
notice as aforesaid fails to file an address for service, he shall, if an 
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appellant or petitioner, be liable to have his appeal or pétition 
returned for amendment or dismissed for want of prosecution, 
and, if a respondent, to be placed in the same position as if he 
had not appeared; and any party may apply for an order to that 
effect, and the Court may make such order as it thinks just. 

(4) Where a party is not found at the address given by him 
for service, and no agent or adult male member of his family on 
whom a notice or process can be served is present, a copy of the 
notice or process shall be affixed to the outer door'of the house 
and such service shall be deemed to be as effectual as if the notice 
ox process had been personally served. 

(5) Where a party who has given an address for service, 
engages a pleader, notices or processes for service on him shall be 
served in the manner prescribed by Order III, Rule 5, of the Code 
of Civil Procedure, unless the Court directs service at the address 
for service given by the party. 

(6) A party who desires to change the address for service given 
by him as aforesaid shall file a verified petition and the Court 
may direct the amendment of the Record accordingly. Notice of 
every such petition shall be given to all the other parties to the 
suit, appeal or petition. 

“ (7) Nothing in this rule shal! revel the Court from directing 
service of a notice or process in any other manner, if, for any 
reasons, it thinks fit to do so. ” 

VII. Insert the following note in red ink in Form No. 1 of 
Appendix B to Schedule 1 of the Code of Civil Procedure, 1908 ; 
namely— 

“ Algo take notice that in default of your filing an address 
for service before the day bofore mentioned you are liable to have 
your defence struck out. ” 

VIII. Insert the following note in red ink in Form No: 6 
of Appendix G to Schedule 1 of the Code of Civil Procedure, 1908 | 
namely :— 

“ Algo take notice: that if an address for service is not filed 
before the aforesaid date, this appeal is liable to be heard and 
decided as if you had not made an appearance. ’’ 


The Madras Law Journal. 
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PROCEEDINGS FOUNDED ON UNCERTIFIED ADJUST- 
MENTS OF DECREES, 


Quite recently, in Hansa v. Bhawa 1, Sir Basil Scott, C. J. 
and Heaton, J, held that the court should aot ‘allow a clear, case 
of fraud to be covered and condoned by ths provisions of O. 21 
R. 2 of the Civil Procedure Code’ and they eccordingly allowed an 
uncertified payment to be pleaded in bar of execution, thus 
going even further than Ramayyar v. Ramayyar 2. In his 
anxiety to save ‘the reputation of our courts,’ -Heaton, J. in 
Trimbak Ramakrishna v. Hari Lagman 5, broadly laid .down 
that the last clause of S. 258 (now O. 21 2.2) only enacted a 
presumption and did not’ preclude a judgment-debtor from 
proving the prior uncertified payment or adjustment which the 
decree-holder fraudulently ignored. The Punjab Chief Court 
still appears to adhere to the view (taken by Banerjee, J. in 
Azizan v. Matuk Lal Sahu +) that though ths uncertified. payment 
or adjustment cannot directly be pleaded in bar of the execution, 
the judgment-debtor may in a separate suit okiain a declaration that 
the decree has been satisfied and hénce cannot be executed (See 
Mussammat Jamna v. Beli Ram 5, Jamun Ram v. Kishen Bam 6). 

. Much as we'sympathise with these attempts to obviate the injustice 
arising from a literal application of 0. 21 R. 2, we must recognise 
that the preponderance of authority is in favour of the view that 
however reprehensible may be the decree-holcer’s conduct in execu- 
ting the decree in spite of the prior uncertified payment or adjust- 

` ment, such payment or adjustment cannot dirsctly or indirectly be 
relied on to prevent execution. The only remedy allowed to 
the judgment-debtor in such a case is to claim compensation ; but 
though his right to maintain a suit for the purpose has long been 
recognised, the precise basis on which the claim rests has not 
even yet been clearly defined, and this accoants fer the uncer- 
‘tainty attending the decision of the twc principal questions 





* 1. (1915) 18 Bom. L.R. 22. 2. (1897) I. C. R. 21 M. 856. 
3. (1910) I. L. R. 84 B. 575. 4. (1899) I L. R. 21 C. 487. 
5 (1918) 21 I. C. 557. - 6. (1914) 42 P. R. 1914=25 I. C. 642, 
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arising in connection with such suits, vtz., when and under 
what circumstances can the judgment-debtor maintain such a 
suit and (ii) what is the rule of limitation governing it. Thus'in 
Sriramulu v. Dalayya 1, it was held by Benson and Moore, JJ. 
that a mere application for execution, ignoring the prior adjust- 
ment, did not give the judgment-debtor a cause of action for re- 
covery of the sum originally paid and Deno Bundhu Nundy v. Hari 
Mati Dassee 2 inclines to the same view. But in Inre Medatkal- 
liani, Anni 3. Mr. Justice Subramanya Aiyar was of a different opi- 
nion, And on the question of limitation, the decision in Marappa 
Chetti v. Shunmugappa Chetti +, creates more difficulties than it 
helps to solve. It seems therefore desirable to examine the 
true nature and basis of the claim for compensation in such 
cases. 


The question was raised in one of the earliest cases on the 
point—but unfortunately it has not even yet been clearly answered 
—whether, when the judgment-debtor has been compelled 
to pay a second : time 4. e, by process of execution, he 
should seek to recover the first (uncertified) payment or the 
second, (Arunachella v. Appavu 5). Scotland, C. J. and Holloway 
dnd Collett, JJ. thought that the first payment was rightful and 
the claim if any should be for the second. Innes, J. was for 
somehow allowing an action, and did not feel quite certain as to 
the ground. Holloway, J. seems to have felt that the principle of 
Marriot v. Hampton 6, would be a bar to the recovery, but the 
other Judges held that it was distinguishable. When the matter 
came up before a Full Bench of the Calcutta Hgh Court Goono 
Monee Dossev. Pran Kishore Dosse 7, Couch C.J. preferred to deal 
with the case as one to recover the amount originally paid (so as 
to steer clear of Marriott v. Hampton 6) and Mitter, J. also appears 
to have been of the same view. The Full Bench jn Vira Ra- 
ghava v. Subbakka 8, had to deal with a suit to recover the first 
payment, but the Court seems to have sustained the suit as one 
for damages generally. In Haji Abdul Rahiman v. Khoja Khaki 
Aruth 9, the question was incidentally discussed by the Bombay 
High Court and both West and Farran, JJ. would seem to regard 





1. (1905) 16 M. L. J. 54. 2. (1903) I. L,R.81C 480. 

3. 1901) 1. L. R. 80 M. 545. 4. (1911) 21 M LJ. 518. 

5. (1866) 3 M.H.C-R. 188. 6. (1797) 2 Sm. L.C. 421; 7 T.R. 269—101 E.R. 969. 
T. (1810) 13 W. R. F. B. 69. ` 8. (1881) I. L. R. 6 M. 897. 


9, 1886) L L. R. 11B 6. 
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the judgment-debtor’s remedy as one to recover the sum origi- 
nally paid. And likewise, the Allahabed Court (see Shadi v. 
Ganga Sahai 1). But the decision in Marappa Chetti v. Shun- 
mugappa Chetti 2, suggests shat there may be two kinds of suits, 
one based on the first payment, the other, arising out of the 
second. l 
As to the legal basis of.the judgment-debtor's suit, Scotland, 
C.J. in Arunachella v. Appavu? rested the right to relief on 
the ground that in taking out execution, in spite of the prior 
adjustment, the decree-holder committed a gross fraud and that 
the debtor was in equity and good conscisnce entitled to.recover 
the sum so levied. Innes, J., is indecisive According to him, the 
claim is ‘for recovery of neither the former nor the second. pay- 
ment but of the debt which results from Cefendant having received | 
double what was due to him’; and if necessary he would fall 
back on the rule of the Civil Law as to causa, holding that “the l 
cause for payment of the first sum was that it might be appro- 
priated in’ discharge of the debt and so soon as the second sum 
was paid in execution, the first sum ceased to be a sum so appro- 
priated’. Holloway, J. points out some of the difficulties in the 
way of this view. In Gaono Monee Dossee’s case *, Mitter, J., 
relied alternatively on the ground of breach of contract or of fraud, 
but Couch, C.J., preferred to put it as a zase of trust rather than 
damages (whether for breach of contract or for fraud); the decree- 
hc Ider, he said, by taking out execution snd obliging the debtor to 
pay again, became ‘a trustee for the plaiatiff of the money which 
had been previously paid’. Shadi v. Garga Sahai 1, merely refers 
to the different views above adverted io. In Viraraghava v. 
Subbakka 5, Kindersley, J. seems to have thought that the 
theory of breach of contract could be relied on only where 
there was a distinct promise by the creCitor to certify. In other 
cases, he would base the action on he decree-holder’s fraud 
or negligence in not fulfilling the duty cf certifying cast on him 
by the statute. He recognises (with Holloway, J.,) the difficulty of 
applying to such cases the ordinary count of ‘money had and 
received upon a consideration which hacfailed ’; for the considera- 
tion for the payment was the decree -iself. The other J udges 
however relied on ‘the breach of the implied promise to certify ’ 
1. (1881) I. L. R 3 A. 538. 2 (1911) 21 M. DaJg 518., y- 


3. (1866)3 M H.C. R. 188. 4- (1870) 18 W. R, F, B. 69. 
5. (1881) I. L. R. 5 M. 897. DS 
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(See also Bairagulu v. Bapanna 1), Sriramulu v. Dalayya 2 
throws no light on the question and Justice Subramania 
Aiyar in Kalliani Anni’s case? evidently relies on the theory 
of the decree-holder’s duty to certify and the breach thereof. In 


Bombay, Farran, J., did not look upon the trust theory with much . 


favour. But he would not accept the ‘ breach of contract’ theory 
either, because of the difficulty of ‘implying a promise’, the duty 
to cértify being cast only by the law. Mr. Justice West evidently 
approved of the theory of ‘failure of consideration’ for the (first 
payment). In Hanmant v. Subbabhat * where the action was to 
recover the second payment, 7.e., the amount lev:ed in execution, 
Farran (then) C. J. expressed himself ready to follow the view 
indicated in Hukum Chand Oswal v. Taharunnessa Bibi 8; and 
according to the view taken in the latter case, the mere omission 
of the decree-holder to certify would not of itself constitute a failure 
of consideration or breach of contract in respect of the adjustment, 
but if the decree-holder executes the decree, the judgment-debtor 


would be entitled to recover ‘the money realised in execution with . 


such damages as he might have sustained by reason of the wrongful 
act of the creditor’. In Marappa Chetti v. Shunmugappa Chetti 9 
it was observed that if-the judgment-debtor sued to recover the 
amount originally paid (by way of adjustment) it must be on the 
footing of ‘mcney paid on a consideration which has failed’—but 
the learned Judges had not to decide this question. Where, by reason 
of the omission to certifiy, the debtor is compelled to pay a second 
time (i.e., in execution) his suit, they said, would be one to recover 
` loss sustained by reason of the judgment creditor having failed to 
discharge the duty cast upon him by-the law.’ In a very recent 
case Seshagiri Iyer, J. held that the debtor was entitled to get 
back the amount levied by execution by way of damages Raghava 
Aiyangar v. Athanambalam T, 

The result of the above resume may now be shortly stated. 

(i) The theory of the right to get back the amount first paid 
on foot of a trust or even on the ground of failure of congider- 
ation, has not found general acceptance. The force of Justice 
Hollo way’s argument that the original pay ment was rightly receiv- 
ed at the time and that the entering up of satisfaction was at 





1. (1892) 1. L. R.15 M 802. 2., (1905) 16 M. L. J. 54. 
3. 11907) I. L. R. 30 M. 545 4, (1898) I. L. R. 28 B. 894, 
5. (1889) I. L. R. 160. 504. 6. (1911) 21 M. L J. 518. 

- 7. (1914) M. W. N. 174. 
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best only an expectation and not the consideration for the pay- 
ment, cannot be denied. 

(ii) The theory of a recovery by way of damages has been 
more generally recognised ; but while some cases speak of it 
as damages for ‘breach of contract’ it is more frequently dealt 
with as a question rather of tort in the nature of fraud. With 
reference to the argument of ‘breach of sontract’ it must be ad- 
mitted, as pointed out by Kindersley, J. ard Farran, J. that a pre- 
sumption or implication of an agreement to certify may not be 
well-founded in fact, but a contract not to put the decree into exe- 
cution may reasonably be implied from the private adjustment. It 
would accordingly follow that the mere omission of the decree- 
holder to certify can give the judgment-debtcr no cause of action 
on this footing. Even as to the ground of ‘tort,’ while the cases 
rely on the breach of the ‘statutory diy to certify, no case 
has sustained an action on the mere ground of such breach, 


without more. It must also be rememb-red in this connection | 


that there is no period fixed by the law within which the decree- 
holder is bound to certify. If, however, he goes further and 
puts in an application for execution, ignormg the prior adjust- 
ment or payment, that will amount to a breach of the contract 
not to execute or to a tort, in the sense of a fraudulent suppres- 
sion of the prior adjustment which he was bound under the law 
to certify. And in this view, that would ba the judgment-debtor’s 
cause of action and not the subsequent readisaéion of the amount 
which is but the natural result of the 2xecution, though this 
circumstance will have a material bearing on the question of the 
quantum of damages. 

(iii): A third position is, however, pcssible and is hinted at 
in some of the cases, viz, that the debtor has no reason to 
complain and therefore no right of suit, til he is made to pay a 
second time. There is something to be said in’ favour of this 
view also; for the execution proceedings may be dropped or may 

.fail for so many reasons. And as for the vexation caused to the 


debtor by the mere initiation thereof, he has as much to thank 


himself, seeing that he could have preverted it by taking steps 
in time to have satisfaction entered up.- 


We are, however, unable to agree with the view suggested in 
Marappa Chetti’s case 1, that there may b2 two different causes of 
action, at different stages. 


1. (1911) 21 M. L. J. as. 
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Coming now to the question of limitation, it is noteworthy 
that the point is singularly bare of authority, Marappa Chetti v. 
‘Shunmugappa Chetti 1, being so far as we are aware, the only re- 
ported decision on the point. In accordance with the views above 


summarised, as to the basis cf the suit, the answer to the question 
` of limitation will be as follows :— | 


3, (a) On the footing of trust suggested by Couch, C. J., the 
cause of action would seem to arise only on the second realisation, 
for he declines to found the claim on the mere failure to certify. 
-The case cannot of course be brought under S. 10 of the Dimi- 
tation Act; nor is it governed by Art. 62, there being nothing at 
the time of the original receipt to make it money received by the 
defendant for the plaintiffs use, see Gurudas v. Ram Narain 2. Art. 


120 must be invoked. (b) If the argument of failure of considera- - 


tion is to be adopted, the case will of course fall under Art. 97; 
but it is by no means easy to say when the consideration fails. 
There is no basis for the assumption made in Marappa Chetti v. 
Shunmugappa Chetti + that limitation would commence to run 
on the expiry of 90 days from the date of the original payment ; 
for as already observed, there is no time limit for the decree- 
holder to certify. 

at. If the suit is viewed as one for damages, the rule of limita- 
tion applicable will differ according as it is taken to be a claim 
for breach of contract or in respect of a tort. (a) If breach of 
contract, the further question arises, what is the contract? Where 
there is an express contract there is of course no difficulty ; but 
what about the ‘implied contract’ referred to in the cases? If 
we only imply a contract to certify, the cause of action under Art 
115 must be held to arise on failure to certify within a rea- 
sonable time (cf. Dorasinga v. Arunachalam 3, Gopala v. Rama- 
sami £.) If, however, the contract to be implied is one not to 
execute the decree, it must be held to be broken by the presenta- 
tion of an application for execution. It is difficult in this view 
to date the cause of action from the realisation of the decree 
amount in execution, for that is only a matter of ‘damage arising 
from the breach’ and is not the breach itself (cf. S. 24 of the 
Limitation Act) See also Raghubar Rai v. Jaij Raj 5. Nor is it 


even possible to start limitation from the service on the judgment-. 








1. (1911) 21 M. L. J. 518. 2. (1884) I. L. R.-10C 860. ` 
3. (1899) 1. L. R. 28 M. 441. 4. (1911) 22 M. L. J. 207. 
í 5. (1519) LL.B. 34 A. 429. 
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debtor of notice of the application for exesution; for knowledge 
is no element under Art. 115. Questions may arise as to what is 
to happen if the decree-holder applies for execution, but allows 
the application to be dismissed before rotice to the defendant, 
thus keeping him in ignorance of the breach till more than 3 
years have elapsed from the first applicat-on for execution. It is 
difficult to found a cause of action on eaca successive application 
for execution and the hardship can be met only by the application 
of S. 18. , 

it. Ifthe claim is regarded as onein respect of a tort, fraud 
is generally assumed to be the basis of the right to relief and the 
case will therefore be governed by Art. 95; but even on this foot- 
ing, it is not easy to see how the cause of action arises or limi- 
tation commences to run (as held in Mcrappa Chetty v. Shun- 
mugappa Chetty 1) from the time wher the judgment-debtor is 
obliged to pay over again, as a result of the execution proceedings. 


iit. It is only if the third of the visws above indicated as to 
the basis of the action is accepted, that fhe realisation in execution 
will furnish the starting point ior limitation; and Art, 62 will 
then be the proper article to apply. 





SUMMARY OF ENGLBH CASES. 
Fox v. Jolly: (1916) A. C. 1. 


Landlord and Tenant—Forfeituce—Covenant to repair— 
Notice of breach—Notice bad as regacds some breaches, good as 
regards others—Action in respect of ‘atter qood—Conveyancing 
Act. 

Where a landlord gives notice of several breaches of cove- 
nant to repair in respect of each o? which he is entitled to 
re-enter but the notice is defective m respect of some of the 
breaches, held that that does not prevent the landlord from 
re-entering for breaches in respect oi which the notice is not 
defective. 

Before the Conveyancing Act, the landlord was not bound 
before re-entering for breach of the covenant to repair, to give 
the tenant an opportunity to effect ihe needed repair but now 
under that Act, the landlord is bound to serve on the tenant a 
notice specifying the particular breach complained of and if tho 
breach is capable of remedy, requiring the lessee to remedy the 

1, (1911) 21 M, L. J, 518. 
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breach. It was contended in this case that not only are the 
breaches to be specified in the notice but also that the nature of 
the repairs necessary should be indicated. Their Lordships held 
that there was no such duty cast on the landlord. All that he 
has to do is to specify with reasonable particularity the breaches 
complained of. 





Hammerton v. Earl of Dysart: (1916) A. C. 57. 

Ferry — Right of — Scope of — Disturbance—New traffic 
— Declaration only. 

This was an action for declaration that the plaintiff was entitl- 
ed to an ancient ferry and for au injunction restraining the 
defendant from disturbing plaintiffin the enjoyment of it. Their 
Lordships held that upon on the facts there was no disturbance, 
the traffic served by the defendant being an entirely new and 
different traffic from that served by the plaintiff. 

There is an interesting discussion in the case as to the exact 
scope of this right of ferry, the territorial limits within which 
ferrying by others can be restrained and the precise circumstances 
under which the right can be held to be disturbed. On the questions 
to what is the right basis of action in such cases there was some 
difference of opinion between the learned Law Lords that took 
part. 

Their Lordships having held that there was no disturbance 

they refused to give a declaration of the plaintiff's right on the 
ground that it might be prejudging other cases. 





The Roussuniar: (1916) A. C. 124. 

Prize—Enemy cargo of oil on British ship—Shipped before 
war—Discharged after war into tank on shor nabiki; y to set- 
zure and condemnation, 

A cargo of petroleum oil owned by a German company was 
shipped ata neutral port on board a British vessel bound for 
Hamburg. While on its way, war broke out between England and 
Germany and the oil was discharged by the ship-owners into a 
tank on shore in England. It was subsequently condemned as a 
prize and the question was whether it was rightly condemned. Sir 
Samuel Evans and the Privy Council on appeal held that it was, 
The contentions on the other side were (i) the cargo being ship- 
ped on a British vessel before war broke out was not seizable as 
Prize (ii) that the oil not being captured while afloat on sea was 
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" not subject to condemnation. Their Lordships held that neither of 
these circumstances was a bar to the seizure. 





The Odessa: The Woolston: (1916) A. =, 145. (P. C.) 

Prize Court—Cargo of enemy—Pledgee of go0ds— Right of}— 
Not saved—Bounty of Crown—Not affected br legislation. 

In this case, their Lordships agreeins with Sir Samuel 
Evans held that the Prize Court -pays no regard to the rights of 
neutral or British pledgees of enemy cargo seized as prize. All 
that it has to consider is, who is the legal owner of the goods at 
the date of the seizure? If an enemy-subjec is the owner, they 
are condemned and the effect is to divest the snemy subject of his 
Ownership as from the date of seizure and to transfer it to 
the Sovereign. The thing is then his (t.e., the Sovereign’s) to deal 
with as he thinks fit and none other has eny right to it or 
its proceeds. The rule by which ownership and not any special 
right created by contracts or dealings between individuals is taken 
as the criterion of national character is nota nere rule of practice 
or convenience. It lays down a test of unive-sal application, not 
complicated by considerations of the effect of she numerous inter- 
ests which under different systems of jurisprudence may be acquired 
by individuals either in or in relation -to chastels. All the world 
knows what ownership is and that it is not lost by the creation of 
a Security upon the thing owned. If jn eaca case, the Court of 
Prize had to investigate the municipal law of 3 foreign country in 
order to ascertain the various rights and interests of every one who 
might claim to be directly or indirectly interested in the vessel or 
the goods seized and if in addition it had to investigate the particular 
facts of each case, the Court would be subject 50 a burden it could 
not well discharge. There is a further reason fo- the adoption of the 
rule. If special rights of property created by enemy-owner were re- 

‘ cognised if would bs easy for such owner to profct his own interest 
on the shipment of goods by borrowing upon the credit of such 
goods and if a neutral pledgee were allowed to use the Prize Court as 
obtaining a payment of his debts, that would Practically be allow- 
ing the enemy a mens of obtaining banking credit in neutral 
countries, 

In special cases, the Crown of its bounty night make repara- 
tion to individual pledgees and this power of she Crown has not 
been taken away by any statute: 


A 


J—6 pr 
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A. K. A, S. Jamal v. Moolla Datrood, Sons & Co. : (1912) A. ` 


C. 175. 

Contract for sale of shares of Company—Breach by buyer— 
Measure of damages—Difference between market price and sale 
price at date of breach—Subsequent fall or rise in price, imma- 
terial. 

Ina contract for the sale of shares of a company the measure of 
damages upon a breach by the buyer is the difference between the 
market price of the shares at the date of the breach and the sale 
price with an obligation on the seller to mitigate the damages by 
getting the best price he can upon that date. If the seller retains 
the shares after that date, he cannot recover from the buyer the loss 
due to subsequent fall in the market nor is he bound to account 
for the profit earned by a rise in the market, 





In re Backhouse Salemon v Backhouse, (1916) 1 Ch. 65. 


Will—Construction—Leyacies, original and additional or 
substituted— Conditions and incidents of-—Rule—Apphcability 
to cases where substituted leyatee different from original legatee. 

Any inference that an additional legacy is to be on the same 
terms as an original legacy is an inference that yields to and is 
displaced by any express language to the contrary. 

The general rule of construction that a substituted legacy is 
prima facie payable out of the same funds and is subject to the 
same incidents and conditions as the original legacy applies also 
to cases where the legatee under the substituted gift is a different 
person from the original legatee. 





Watkins v. Bottell. (1916) 1 K. B. 10. 

Carrier—Common carrier—Private carrier—Distinction— 
Person exercising public employment if liable as common carrier — 
Furniture remover—Liability of—Eztent. 

The point for decision in this case was whether the defend- 
ant, although admittedly not a common carrier, had in relation to 
the plaintiff's goods undertaken the liability of a common carrier 
and was liable for the loss of the goods owing to a fire that broke 
out among them while they were in course of carriage’ on the 
defendant’s lorry. The facts found were: that the defendant was 
an ordinary remover of household furniture; that the plaintiff 
applied to him to remove his furniture from one place to another ; 
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that the defendant before undertaking the work inspected the 
furniture and having done so agreed to remove it for a certain sum ; 
and that there was no other express term in the contract. Held, 
that there was no evidence that the defendant undertook the liabi- 
lity of a common carrier. 


Quaere.—1. Whether there is a class o? persons who, with- 
out being common carriers, are under the [ability of common 
carriers, namely, persons who exercise a public employment of 
carrying goods for hire, 

Per Rowlatt, J.—2. Whether the docsrine that a person, 
who is not in fact a common carrier, can be a common carrier, is 
applicable to carriers by land. 


Distinction between “common carners” and “private 
carriers ” pointed out. 


London and Northern Estates Co, 1. Schlesinga (1916) 
1 K. B. 20. 


Contract—Performance—Impossibility—What amounts to— 
Tenancy of house—Condition against assignment or under-letting 
without landlord's consent which cannot be reasonably withheld— 
Tenant prohibited by law from residing in Listrict—Effect on his 
liability for rent. 


The defendant was an Austrian subject. Before the out- 
break of the war the plaintiffs let to the dəfendant a house for a 
term of 3 years from 1914. The agreem2nt provided that the 
defendant was not to assign or under-let the house without first 
obtaining the consent of the landlords which should not be un- 
reasonably withheld. After the outbreak of the war an Order 
in Council was made which prohibited alien enemies, of whom 
the defendant was one, from residing within specified areas 
covering the suit house. In a suit for rent for the period subse- 
quent to the date of the Order in Council, “he defendant pleaded 
-non-liability on the ground that the agreemcnt between the parties 
was that he should reside in the house and that the order had 
rendered the performance of that agreemeut impossible, 

Held, that the personal residence of tae defendant was not 
the foundation of the contract and that the fact that his personal 
residence was prohibited by the order did not make the perform- 
ance of the contract impossible. 
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Hoole Urban District, Council v. Fidelity and Deposit Company 
of Maryland. (1916), 1 K. B. 25, ` 


Surety-Bond—Construction—Bond for due performance of 
contract—Litigation between the parties to contract—Judgment 
against contractor for costs—Liability of surety. 


As a rule when costs are to be paid as the result of an action 
or of proceedings before an arbitrator they fall to be-paid by reason 
of the Judgment given in the action or of the arbitrator’s award, 
and not by reason of any stipulation in the contract out of which 
the dispute arose which formed the subjeosamnatesr of the action- 
or reference, 


Where the defendants stood surety to the plaintiffs for a person, 
who entéred into a contract with them for the execution of certain 
works, and gave a bond to the plaintiffs conditioned for the due 
performance by the contractor of his contract, held, in an action by 
the plaintiffs against the defendants for the recovery of the costs 
decreed to the plaintiffs in a litigation between them and the 
contractor as to the performance of the contract, that the defen- 
dants were not liable as the liability of the contractor arose not 
under his contract but under the Judgment. 





Crane v. South Suburban Gas Co. (1916) 1 K. B. 33. 


Highway—Nuisance—Negligence—Dangerous thing placed 
on or near highway—Liability of person placing—Nature ana 
extent—Injury to innocent party—Effect, 


A person doing something on a highway or on land adjacent 
to it, which he may lawfully do if he takes proper precautions to 
guard the public from injury, is guilty in law of a nuisance if he 
fails to take proper steps. Where therefore a dangerous thing is 
placed on or near a highway and a passer-by accidentally knocks 
against it, thereby causing injury to another, the person who 
placed the thing there is the effective cause of the injury, if he 
ought to have foreseen that the result of placing it there would be 
to endanger persons lawfully using the highway, and is liable to 
the injured party. The question of a trap has nothing to do with 
such a case, because the necessity of considering it only arises 
where the person who is said to have created it gave a licence or 
invitation to others to enter the premises ‘where the alleged trap 
existed. A 
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Bank of Australia v. Clan Line Steamers; Limited: (1916) 
1. K. B. 89 C. A. 


Bill of Lading—Constructicn—Provision for possible tran- 
shipment of goods—Contract of liability for unseaworthiness— 
Provision for time within which claims for damages should be 
made. Unseaworthiness of ship—Loss duz to—Clavms in respect 
of—Applicability of time ‘limit—Fransvipment of goods to 
another vessel—Claim in respect of goods transhipped—Time limit 
ifapplies to. Observations on express and implied contracts and 
effect of express contract regarding matters with respect to which 
law implies contract. 


The action was by the indorsees of a bill of lading against 
the shipowner for breach of contract and for damages for injury 
to the goods carried by the ship. Clausee of the bill of lading 
material for the decision of the case were Clause 8 which provided 
for possible transhipment of the goods, Cl. 12 which provided 
that “No claim that may arise in respect cf goods shipped by this 
steamer will be recoverable unless made st the port of delivery 
within seven days from the date of steamezr’s arrival there ” and 
Cl. 14 which provided that “ The shipowners shall be responsible 
for loss or damage arising from any unseasyorthiness of the vessel 
when she sails on the voyage.” The goods were shipped at 
Wellington upon a ship called the “Clan Maclaren.” She sailed to 
Port Pirie where she transhipped some cf the goods into a ship 
called the “ Geelong.” The goods on board both the vessels were 
damaged by unseaworthiness. No claim -was made by the plain- 
tiffs upon the defendants till more than seven days after the 
arrival of either vessel. The questions for decision were (1) 
~- whether Cl. 14 contained an express consract as to unseaworthi- 
ness and, if so, the limitation of time provided for by Cl. 12 
applied and (2) what was the true meanirg of Cl. 19 i.e. whether 
the limitation of time fixed by it applied to claims in respect of 
goods shipped on board the “Clan Maclaren” only or the “Geelong” 
also, Held that (1) Cl. 15 provided for an express contract as to 
unseaworthiness and Cl.12 applied and(2)by Pickford, and Bankes 
L.JJ. (Buckley L.J. dissenting) that the limitation of time fixed by 
Cl, 12 applied to claims in respect of gocds shipped on board the 
“Clan Maclaren” only inasmuch as the clause was not clear and 
unambiguous. 
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Observations on express and implied contracts and the effect 
of express contracts regarding matters with respect to which the 
law implies contracts. : 


If a shipman puts ina clause which he intends for his pro- 
tection, and which is ambiguous and not clear, then it does not 
operate to protect him. 


———- 


Jefferson v. Paskell (1916) 1 K. B. 57 (C. A). 


Marriage—Breach of promise—Action for-—Plea of illness 
of plaintiff at date of intended marriage—Proof—Onus—Plea of 
defendant's honest belief of her unfitness — Sustainability— 
Illness of plaintiff if iustifies breach by defendant—Jury— 
Misdirection—What amounts to, 

Where, in an action for breach of promise of marriage, the 
defendant raises the plea that at the date of the intended marriage the 
plaintiff was so ill from the disease of tuburculosis that she was not 
able to be married, the burden is in the first instance upon the plaint- 
iff to prove that she was ready, in the sense of being in a state of 
bodily fitness, at the date of the marriage or within a reasonable 
time thereafter. But very slight evidence is sufficient to discharge 
that onus such as that she was in a good state of health within a 
short time after the fixed date. The burden then is on the 
defendant to prove that she was suffering from tuberculosis. The 
fact that the defendant honestly and on reasonable grounds 
believed that the plaintiff was unfit, though it might affect the 
amount of damages, would not affect the plaintifi’s right to 
recover, not being a defence in law, if the plaintiff was as a 
matter of fact not unfit. 


Per Phillimore, L.J.—Quere: Whether the plaintiff's ill-health 
is not a justification for refusal to perform the promise to marry, 

Per Pickford, L. J. The Judge is entitled to give the jury his 
views of the evidence and is not obliged to detail to them every 
part of it, or every view which each party wishes them to 
take, so long as he does not mislead them as to the matters they 
have to consider, or the evidence in the light of which they must 
consider them. 
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JOTTINGS AND CUTTINGS. 


The Arrest of the Consuls at Salonica :—The recent arrest 
and placing under guard of certain enemy consuls by the Allied 
military authorities at Salonica raises questions of international 
law of great nicety and importance. To say that there is no 
precedent by which this act may be testec is of little assistance, 
for the present relation between Greece and the Allies is in itself 
entirely swi generis. As between the Allies and the enemy States 
whose consuls were arrested there is no question of violation of 
right. The act was one arising out of the exigencies of the 
military situation, and there js no exemption from arrest of any 
diplomatic officer of an enemy State in such cases; he may, by 
virtue of his office alone, be made a prisoner, as is laid down in 
the Manual of Military Law, which correttly states the conclu- 
sions of writers on international law on tke point. The material 
question is that of Greek territorial soverecignty—a.point already 
taken by the Greek’ Government in its protest to the Allied 
Powers. But in addition to this territorial sovereignty, and 
superimposed upon it, is the right of the Powers whose army of 
occupation has, by acquiescence, been allowed to establish itself 
there, to take all measures for their safety which are incidental to 
the occupation. A neutral state has, o? course, a prima facie 
right to preserve its machinery for diplomatic intercourse with 
both sets of belligerents unimpeded. Ent even this right may 
have to yield before the needs of war. The same principle was 
involved in the dispute between Prussia and the United States in 
1871, when the Prussian military authorties refused to allow the 
United States Minister in Paris to send despatches to London 
unless the bag containing them was leit unsealed. The State 
Department entered a protest; but in the opinion of Hall 
(International Law, pp. 311-313) there was much to be said for 
the Prussian claim. And this was in some ways a stronger 
assertion of the belligerent’s right tkan the present, for the 
person interfered, with was a diplomatic envoy, while at Salonica 
consuls only were arrested. This ic a distinction of some 
importance, since the consul possesses in general none of that 
large immunity with which the diplomatic envoy is invested as 
embodying the majesty of his State. He has no rights of 
exterritoriality, nor of independence of zhe civil and criminal law 
of the country to which he is accredited From the point of view 
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of the State to which he is accredited, he is not so sacrosanct 
& person as the envoy, nor as necessary to the maintenance of 
intercourse between the central State and the belligerents. 
Whichever way, therefore, the question be viewed, whether as an 
interference by belligerents with neutral intercourse or as an act 
of sovereignty on Greek soil, the protest against it would not 
seem to be well-founded. The first may be justified on the 
ground of the superior claims of the belligerents; the second, on 
the ground that, the Allied armies being defacto planted on Greek 
territory, the acquiescence of the local sovereign must carry 
with it an implied right to do all things reasonably necessary ‘to 
their safety.— The Law Journal, 15th January, 1916, 


oR 
x 


Miscellany :—A lady who described herself as ‘Lady Eliza 
Rose, and who was wearing a barrister’s wig and gown, appeared 
in Mr. Justice Neville’s Court on Tuesday morning and said that 
she wished to make an application to his Lordship. Mr. Justice 
Neville: Are you a member of the Bar? The applicant: I am a 
barrister and I am not. I obtained judgment from Mr. Justice 
Joyce and I now desire to take the matter to the King’s Bench 
Division. Mr. Justice Neville: You are nota member of the 
English Bar, and in these Courts the garb that you are wearing 
„is reserved for those who have been called to the Bar by one of 
the Inns of Court. I cannot allow you to masquerade here in a 
costume which you ave not entitled to wear. The applicant: I am 
a barrister here in my own cause and I had the permission of Mr. 
Justice Joyce to go into any Court I like. Mr. Justice Neville: I 
decline to hear you in that costume and I order you to leave the 
Court. The lady then gathered together the documents which 
she had brought with her and left the Court.—JIbid. 

A Lawyer-Viceroy — English lawyers can afford to disregard 
the guerulous attacks being made in certain quarters upon their 
calling while they see members of their profession appointed to 
some of the highest positions in the State with the unmistakable 
approval of the public. They can claim even the new Viceroy of 
India as one of their calling. Not only is Lord Chelmsford the 
grandson of a Lord Chancellor; he is himself a member of the 
Bar, having been called at the Inner Temple in 1893. Constitu- 
tional questions of the greatest importance will arise in India in 
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the immediate future, and it is fortunate tkat the new Governor- 
General possesses, by virtue of his legal training, a special qualifi- 
cation for dealing with them.— The Law Journal, 22nd January 
1916. 


; * ste a 


The Appellate Courts:—The work of both the House of 
Lords and the Judicial Committee is being notably affected by 
the war. In the latest House of Lords’ list only seven appeals are 
entered, of which four are from England and three from Scot- 
land, The number of Colonial appeals in the Judicial Com- 
mittee’s list is even, smaller. Only fouz stand for hearing, 
British Columbia, Seychelles, Mauritius, end the Straits Settle- 
ments being the four Colonies from which they come. Neither 
Australia nor New Zealand supplies a singlecase, nor does South 
Africa. But, although the number of Co onial appeals is un- 
precedentedly small, the Judicial Committe’s list is not shorter 
than usual. The number of Indian appeals, so far from being 
reduced by the war, has become larger; as many as twenty-one 
are entered. This increase in the Indian work of the Committee 
is an additional reason for welcoming the appointment of Sir 
Lawrence Jenkins, until recently Chief Justice of Bengal, to a 
seat in the Court in Downing Street. Twc distinguished Indian 
jurists who had rendered much valuable service on the Committee 
have recently passed away. Both Sir Arthur Wilson and Sir 
Andrew Scoble, however, had long ceased <o take an active part 
in the work of the Court, and, though, thanks to the changes 
introduced by Lord Haldane, the constitution of the Judicial 
Committee was never stronger than it is to-cay, there was obvious 
need for the services of another distinguished lawyer experienced 
in the administration of Indian law.—JIbid. 





CONTEMPORARY LEGAL LITERATURE. 

A writer in the Juridical Review for October tries to give 
some idea of Lord Coke as'a person. It is curious that the great 
lawyer was in his own actions at times wilful and whimsical, and 
even broke the ordinary rules of law. In his hurry to get married 
to Lady Hatton lest his rival Bacon should be beforehand with 
him he had the ceremony performed in a pr-vate house and at the 
wrong time instead of at the Parish Churca between eight and 
twelve in the forenoon with the result that ke was prosecuted and 
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had to make most abject submission before he was pardoned. 
He had the common failing of the lawyer, the overmastering 
desire to win a weak case. Having once taken upa point or 
become engaged in a case, he believed in it heart and soul and 
was ready to resort to every device to bolster it up. Though his 
Sense of propriety in. certain directions was -wrong, be had a 
high conception of his duty and he carried it out without fear 
or favour. . It is to this respect for the law and his courage in 
giving effect to it, exhibited in: the wider field of constitutional 
politics that he owes the respect with which after every just 
detraction, later times have regarded him. He wished to stand 
well with the powers, also had a keen ‘regard for his interest yet 
“he would not go beyond a certain distance. He was at his books 
from early morning till night. His learning was admired even 
by Lord Bacon, rival as he was. Coke on the whole had a 
fortunate life. He was strong and active in body. When ‘quite an 
‘old man and somewhat ailing he was moved to declare that he 
had never taken physic.and that he was not going to begin it then. 
He accepted the current beliefs 0f the day. Along with Bacon 
and Shakespeare he believed in astrology and witchcraft. He was 
somewhat of a Puritan and considered play-acting as akind of . 
yagrancy to be suppressed by the stocks and the scourge.. 


Limitation of liability under contracts is another article of 
interest in the same Journal. Whena person enters into a con- 
tract he may lawfully limit his liability thereunder provided the 
limitation is clearly and expressly mentioned. This limitation 
may take various forms. One important form of limitation is 
that only certain property shall be liable. Again it may be stipu- 
lated that a sum of money shall be payable only out of certain 
funds; the existence or sufficiency: -of the funds may be a condi- 
tion precedent to the liability or the whole contract may be 
contingent on the existence of the fund, or the promisor may be . 
personally liable while the funds are in his possession or. under 
his contract—the liability being limited however to the extent of 
the funds. Again certain property may be charged with the 
payment of money with no personal liability whatever in the 
person charging. Another way of limiting the liability is to 
make it enure'only so long as a person fills a particular capacity. 
The mere fact that a person is a trustee, an executor, an adminis- 
trator, a manager ora receiver is not sufficient to limit the liability. 
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Even a-contract “ as trustee, manager or rsceiver’’ is insufficient. 
The words which purport to limit the liability must not be 
repugnant to or inconsistent with the wade which impose the 
liability. The rule that the words of a @venant ought to be 
taken most strongly against the covenaator would require any 
limitation on the liability prima facie imposed by the words 
of the covenant to be clearly made out. 


Another article in the same Journal contains a discussion 
as to the law of negligence in its ‘applicafion to children. It is 
well settled that the mere fact of being the owner of a subject 
from which damage. arises does not of it=lf impose liability for 
the damage; one is entitled to rely on the protection of one’s own 
ground against those who have no right io be there. Children 
therefore, who are trespassers though unable to appreciate 
the risks they run are, as regards the liability of owners 
of private: ground in the same posision as adults who, 
as trespassers take the risk of their tzespass. But of this 
general rule there are qualifications. If the plaintiff can show 
actual fault on the defendant’s side such as proceeding to shunt, 
though knowing that a child is on the line, or placing something 
in the nature of a ‘trap’ to children, that wl be a ground of lia- 
bility. What actually constitutes a trap is a difficult question 
but, before anything can be called a trap, È must be shown not 
only to be a danger but a concealed danger. known to the owner 
and not known to the injured person, orn the case of a child 
beyond its capacity of appreciation. A thing is not a trap when 
not dangerous till tampered with but on the other hand every- 
thing must be secure enough to stand the risks-to which it may 
be open in the particular place where it happens to be. Where 
for instance a ground is adjacent ta a public road, the owner 
is not entitled to carry out dangerous operations on his ground 
in the immediate neighbourhood of the road without taking 
precautions for the.safety of those who go there; for though 
he is entirely within his rights in what he 3 doing and anyone on ' 
the ground is a trespasser, yet the fact of ite being near the public 
way constitutes, as ib were, a sort of presumptive invitation to stray 
off the road which it is the duty of the owner to rebut by erecting 
notice boards, etc, Lord M’Laren considezed such obligation to 
arise from the law of neighbourhood. The Dosition of people who 
are on the land upon invitation is higher ard they are entitled to 
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reasonable protection from danger. Though ordinarily, where the 
defendants are acting within their rights and reasonable pro- 
tection for public safety is taken, no liability attaches, there is a 
special duty where the place is frequented by children to render 
it harmless to them. Drivers of vehicles are bound to bear in mind 
the disposition of children to get in the way of carriages and take 
the necessary precautions. Tram cars are shown some more con- 
cession in this matter as itis not as easy to regulate their move- 
ment, as that of the ordinary vehicles. There has been some 
discussion and some difference of opinion in Scotch Courts as to 
whether the doctrine of contributory negligence is applicable to 
children. The prevailing opinion seems to be that the capacity 
to neglect is as much a question of fact in any individual case as 
negligence itself. Ifthe child is capable of taking care of itself 
that is a case of contributory negligence. If it is not, there is no 
contributory negligence. Where there is no special duty owed to 
children, the fact that they are injured would not make one liable, 
for it is then the duty of the parents to take care of them. 

A writer in the “ American Law Review” (November- 
December) tries to analyse the causes for Democracy coming to 
be impatient with the law. He warns lawyers that unless they 
live up to professional standards higher than ever set before, they 
must be prepared for more and more of meddling and officious 
supervision by the ignorant Demos. 

“The Law” said Lord Haldane “ is a calling notable for the 
individualities it has produced”. Lord Cairns according to a 
writer in the same Review, is one that has made the legal profes- : 
sion notable. . Viscount Brice calls him “ unquestionably the 
greatest judge of the Victorian Epoch”. Mr. Benjamin pronounced 
him the greatest judge before whom he had ever argued a case. 
At the same time in the words of Lord Halsbury “ he was equally 
great as a statesman, as a lawyer and as a legislator.” Disraeli 
rated his political services very high and called his speech as 
Attorney-General one of the greatest speeches ever delivered in 
Parliament. The Judicature Act owes most to him. The Con- 
veyancing Act, the Married Women’s Property Act and many 
other acts also are in a large measure his work. 

. Another writer describes the state of the law as to religious 
meetings in America. In England the meetings of dissenting 
churches have but grudgingly been protected from disturbance by 
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Toleration statutes while the meetings of -he Established Church 
have always enjoyed the protection of Common Law. As there 
is no Established Church in America all churches are equally re- , 
garded and their meetings are protected >y the Common Law. 
as wellas by the statutes. Their meetings are protected not only 
while the services are being carried on buta reasonable time before 
and after. The statutory minimum of a meeting is a single 
member. To be punishable, the disturbarce must be wilful that 
is to say the intent must be evil; it need not be an intent to 
disturb the meeting. Under certain stasutes, even sweetmeat 
vendors and hawkers are not permitted wthin a radius of some- 
times one or two miles of the religious: meetings. What acts 
will disturb. a ee must depend upon the circumstances 
of each case. 4 

Mr. E. A. Adler writing in the Harward Law Review 
deplores the general failure of lawyers to recognise the true rela- 
tion of labour, capital and -business as between themselves and 
-with reference to society. Tbe communtiy has the right to in- 
sist on law and order in.industry no less chan outside of it. In- 
dustrial order can come only when means are provided by which 
all the grievances based on a just conception of communal interest 
which are now left to settle themselves outside the pale of the 
law may be disposed of within it. The Common Law viewed the 
subject in its proper perspective and insiste on each man exercis- 
" ing his calling “rightly and truly as he ought” and “to serve the 
public as far as the employment extends’. Under that regime, if 
the landlord had his rights, so had the serf 1f the owner of the 
mill had his rights, so had the public to sze that he maintained 
proper machinery and that he did his worE properly and prompt- 
ly. That the members of the community have no interest in how 
profits from community services shall be divided, no right to 
participate in the rendering of that service, no control of the time, 
manner and conditicns under which that service shall be perform- 
ed, are purely modern ideas. 

In another article the question as to kow far clauses in pledge 
agreements relaxing the common lawrestrictions on pledgee’s 
action are valid is discussed. As a generau rule, such agreements 
are enforceable to the extent they fairly facilitate the collection of 
the creditor’s due. When however they provide for forfeiture of 
the security, they are like all other agreements for a penalty invalid 
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‘on grounds of public policy ; even when upheld, they are regarded 
by courts with suspicion and dislike. A strict construction is put 
on them and a waiver of the right to proceed according to the 
letter is readily inferred. In addittion to it, the Court insists 
always on the strictest good faith in the performance of these 
agreements and a pledgee will never be permitted to shelter himself 
behind a bare compliance with the powers conferred. 

BOOK REVIEWS. 

THE INDIAN DECISIONS (NEW SERIES) by the Lawyer's 
Companion Office. Bengal Law Reports Vol. IT. Price Rs. 7. 
Law Printing House, Madras. 

We note with pleasure the expeditious way in which the 
publishers are bringing out these series. The present volume is 
the reprint of the 3rd and the 4th volumes of the Bengal Law 
Reports. 





THE TRANSFER OF PROPERTY ACT AND EASEMENTS ACT 
by Mr. T. R. Desai, Vakil, High Court, Bombay. 


Tohave gone through five editions is some guarantee as to 
the usefulness of the book, Weare glad to vouch that in fact it 
is a useful publication. Not confusingly over-burdened with 
matter, the commentaries are yet sufficiently full and comprehen- 
sive to enable the student to get an intelligent grasp of the . 
principles of these Acts, The cases are up to-date and carefully 
selected. There are 8 appendices to the book; one of them gives 
a summary of the Act; another gives the leading English cases 
anda third deals with important maxims and so forth. These 
are likely to be appreciated by students. The clear analysis of 
case law by the author is likely to benefit even practitioners. The 
book is certainly cheap for the matter it contains. 
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BOOK REVIEW. 
LAND. TENURES IN THE MADFAS PRESIDENCY by S. 
Sundararaja Aiyangar B. å., B. L., Hegh Court Vakil. Modern 
Printing Works,. Mount Road ; Price, Rs. 10. l 
A treatise dealing adequately with South Indian land ‘tenures 
has long been a desideratum. On account of the very largeness 
of the area covered by Baden Powell’s book, the treatment given 
to these has béen necessarily meagre ard one had to’ cast about 
for information in a variety of quarters such as District Manuals, - 
Fifth Report, Board’s Standing Orders, Wilson’s Glossary 
Maclean’s Manual, Mirasi Papers, MadraeCode, the Law Reports, 
et-hoc genus omne, with no assurance even then that all the 
available information has been gathered. To have put together all 
the detached items’ of information anc presented a lucid and 
accurate description of the infinite variety of tenures prevailing in 
this Presidency (every District, every Taluk for the matter of that 
seems to have some peculiar tenure or other) is a service for 
which the profession as well as the student should be deeply 
grateful to the author. The book consists of 14 chapters. The first 
and second chapters deal with the conception of property as it 
| prevailed at different times. For instance, the author. examines 
the basis for the theory of State owrership of land’ which 
once had the vogue but has since been given up even 
` by the: State. He shows conclusively that.. that theory isin `` 
accord neither with the immemorial practice of this country nor 
. with the approved doctrines of Hindu and Mahomedan Law. In 
the succeeding chapters, the author takes up the various types of 
‘property more or less in the order of theirsontent. In chapters III,’ 
IV and V he deals with the Mirasi, Ryotwari and Zamindari 
tenures ; Chapter VI to IX, deal with beneficial tenures known 
` comprehensively as Inams. The tenures zoverned by the Estates 
Land Act are dealt with in Chapter X. Chapters XI-and XII deal 
with the ordinary leasehold and other irterests. Some of these 
tenures are quite as valuableas and ‘hard“y -distinguishable from 
occupancy tenures (cf. the Mulgeni tenure of Canara, ur the Saswa- 
- tom of Malabar). The tenures of Malabar aze given a separate chap- 
ter for themselves. This is in accordance with the conventiona] 
view as to these tenures being a genus apart. ` In the last chapter 
the remedies of the State for the recovery of arrears of revenue 
and other kindred subjects 'ʻare dealt’ vith. From this brief ` 
summary, one must be able to judge the ccmprehensive nature of 
the treatise. But without by any means, detracting from the 


> 
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merits of the other chapters of the work which are carefully 
compiled and contain very valuable and accurate’ information 


(cf. for instance, the chapter on Malabar Tenures in which ` 


more detailed. information. is given about them than in any 
single book that we are aware of), the chapters on Inams are a 
special feature of the book and are particularly valuable. As 
for these Inams, their names are a legion and the objects for 
which they are given are hardly less-numerous. There. are 
, inams of both revenue ‘and-land, and inams of revenue alone; 
of the latter there are inams of half revenue, quarter revenue, 
and three-quarter revenue, subject to jodi and not subject to jodi, 
subject to money jodi and ‘jodi in kind. Again there are 
major inams and minor inams, pre-setlement inams and, post 
settlement inams, inams for private service, and inams 
for public service. There are secular grants and there are 
religious grants and there are grants for village -service. There 
. are grants to Brahmans, non-Brahmans and to Mahomedans. All 
these various kinds of tenures are known by distinctive names, 
and according“ to the locality where they are found and 
the language that is prevalent there. Their incidents also differ. 
In some cases, the grantor has the right to resume. ‘In others he 


has not. The nice line that separates a grant burdened with 


service from a grant of an Office which is remunerated by the use 
of the land has been. the subject of consideration in numerous 
cases. Then there are the complications introduced by the Pen- 
sions Act. All these subjects have been dealt with by the author 


in great detail, setting forth in fact all the available information, : 


‘to the credit of the author it must also be said, very cleafly and with 
“no verbiage of any sort. The chapter on the Estates Land Act is an 
admirable summary of the Act as interpreted in judicial decisions 
which are exhaustively’ noted at the.foot. While dealing with the 
Mirasi tenure, the author gives a clear-account of the village 
system as it obtains in Southern India with its many local varieties, 
The work besides exhibiting very considerable research, is remark- 
able for clearness of arrangement and lucidity of exposition. The 
important acts that bear. on the subject are printed as an 
Appendix. An exhaustive glossary of the terms used in South India 
is also given. The index , which seems to be very carefully pre- 
pared also deserves special mention as it is a thing which cannot 
be said of many Indian publications. On the whole we have’ no 
hesitation in recommending the book to the public and venture to 


hope that it will soon be recognised as a reliable text book on the _ 


subject it deals with. 


N Aa men nn an 


The Madras Law Journal. 
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NOTES OF INDIAN CESES. 


Sheo Nandan Lal v. Zainalabdin, I. u. R. 42 C. 849. 


The learned judges rightly lay down that the lien under S. 55 
(4) (b) of the Transfer of Property ‘Actis nota mere ‘personal’ 
right of the seller and can be availed of by a transferee of the 
amount due. But we cannot help feeling that the judgment does . 
not adequately deal: with the questions waich seem to arise on the 
facts of the case. The amount in disputa is said to have been left 
with the purchaser for payment to a creditor of the vendor. If 
so, if is at least doubtful whether in such a case the vendor’s right - 
against the purchaser who fails to pay tae money to the creditor 
is a Claim for unpaid purchase money ani the statutory lien covers 
such a claim also. The judgment under review makes no refer- 
ence to this question. The decisions in Abdulla Beary v. Mam- 
mali Beary land Sivasubramanya Mucaliar v. Inanasambanda 2 
negative the existence of the lien in suca circumstances. If again, 
the vendor’s remedy against the purchaser is not one for unpaid 
purchase money but for damages.for breach of the contract to pay 
the creditor, the question may also arSe*whether a claim of that 
kind is assignable (See Gopala Iyer =. Ramaswami Sastriyal 8) 
On the answer to these questions will depend the answer to the 
question of limitation which also seems to have been raised in the 
case. 


Hari Kaishen Bhagat v. Kashi Pershad Singh, I. L. R. 42 C. 

876 (P. C.) : 
The reference in the course of argument -to Debi Prosad 
Chowdhury’s case 4 should have drawn their Lordships’ attention 
“to the chaotic state of the Indian desisions on the point and it is 


1. (1910) 7 M. L. T. 876. ` 2. (1911) 21 M. L. 3, 359. 
3. (1911) 22 M. L. J. 207. 4. (1913) I. L. R.40 ©. 721. 
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much to be regretted that the Board should have contented itself 
with merely re-affirming the doctrine laid down in Raj Lukhee | 
Debea’s case 1. The reference to the rule, as one of stringent 
equity, does not afford any clue as to the true basis of the legal 
operation of the consent of reversioners. The decision however 
makes it clear that an alienee relying on the-reversioners’ consent 
to validate the widow’s transaction should satisfy the court that 
the reversioners ‘concurred in binding their interests’ and not ' 
merely that they took some part in the transaction. 


» 


East Indian Railway Company v. Changai Khan, I. L. R. 42 
C. 888. : 


- It is scarcely necessary to say that it is not in the best interests 
of Justice that a second bench before whom a case may come up 
for hearing after an interlocutory decision by another bench on 
a former occasion, should lightly set aside the order of the former 
bench. It will of course be a different matter if the case 
comes up by way of appeal from the former order or from 
a decree passed in pursuance of the former order. Though 
the former order in the present case is described as one of 
‘rernand’—the word seems to be loosely used in many other 
similar cases—it seems really to have been one calling for a finding 
on an issue framed by the High Court. If the order had formally 
set aside the Lower Court’s decision and sent the whole case back 
to it for disposal, such an order would be conclusive between the 
parties and cannot be modified except on an appeal against the 
order of remand. (See S, 105 cl. 2 C.P.C.) Where however the 
court pronounces av interlocutory decision on certain points and 
then calls for findings from the Lower Court on certain other points, 
the position is somewhat different, The principles which should 
guide the court in such cases will be found considered at some 
length in a recent judgment of the Calcutta High Court. Hira 
Lal Palv. Etbar Mandal *. An intermediate situation is present- 
ed by the case now under notice. The interlocutory order 
called for a fresh finding from the Lower Court on what was 
practically the sole point in the case; and the question was whe- 
ther at the later hearing this order could be ignored as incompe- 
tent and the former finding of the Lower Court accepted. The 

1. (1869) 18 M.I. A. 209. 2. (1915) 20 C. W. N. 48. | 
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l decision on this point in the'present case as also in Haitunnessa 
Bibi v. Kailash 1, is to a large extent coloured by the fact that 
the former order was that of a single Judge from which a Letters 
Patent appeal would have been permissible in the ordinary course 
and the Division Bench which dealt with the case later practically 
put itself in the position of an appellate bench to avoid circuity of 
proceedings. The decisions cannot therefore be safely regarded 
as of general applicability. 


Kedar Nath Mitra v. Dinabandhu Saka, I. L. R. 42 0.1043, 


There can be no doubt that the conclusion arrived at by the 
learned Judges in this case is the only >ne consistent with the 
business sense of a progressive commun‘ty. When a cheque is 
given in payment of a debt, the payee never feels that it is any- 
thing less than a payment in money, so ong as he has no reason 
to think that it will be dishonoured aad the cheque may pass 
several hands before it is presented for »ayment. We therefore 
see no legitimate reason why it should rot be regarded as a part 
payment for the purpose of the Limitasion Act and we do not 
understand Mackenzie v. Tiruvengadatian 2, to lay down that the 
giving of a cheque does not amount to a payment. Difficulty 
was there felt as to the application of the language of the proviso 
to 8. 20; and as to this, we are unable to agree with the observa- 
tion in the case under notice that it is capable of distinction 
from the present.’ The 9 Madras case held that the cheque 
does not evidence a payment, because it is only an “ order for 
payment.” This will apply as much 50 the drawer of a cheque 
as to an indorser. The answer to that observation would how- 
ever seem to be that while a cheque is no doubt an order for 
payment of money, it is by itself another kind of payment, for 
payment need not be in money alons; and the drawing orin- 
dorsing of the cheque is sufficient evidence,. in writing, of that 
kind of payment. Muthuswami Aiyar end Brandt, JJ. went further 
and held that according to the proviso, not merely should the 
fact of payment appear in writing signed by the person paying, 
etc., but also the fact that such pazment was a part payment. 
This, of course, no cheque would of itself show. But with all 
respect we must say that that vew (followed implicitly in 





1. (1904) 166. L. J. 259. 1. (1886) I. L. R. 9M. 271. 
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Ramchunder v. Chandi Pershad 1 imports additional words into 
the section (See In the matter cf Ambrose Summers 2 Mandardhar 
_ Attch v. Secretary of State for India 3 Jada Ankamma v. Nadim- 
pallee Rama * Mukhi v. Coverji 5) and it must be noted that the 
Legislature has not, evén in 1908, adopted the suggestion 
of Dr. Stokes that the proviso should be so worded as to 
make the words ‘assuch’ applicable both to ‘part payment’ 
and to interest payment. It is true that before a plaintiff can 
successfully rely on a payment as saving the bar of limitation in 
respect of the balance, claimed, he must satisfy the court not 
merely as to the alleged payment, but also that (i) it was on 
account of the debt sued for and (ii) as part only of what was due 
(see Darby and Bosanquet Part I Ch. V); but the section does not 
require that all this must appear in writing or must (as held by 
Russell, J. in Ranchordas Tribnowandas v. Pestonji Jehangir 9) 
be inferable from the writing, with out evidence aliunde. 


1. (1897)1. L. B19 A 3807. 2 (1896) I.L.R. 23 O. 592. 
8. (1901) 6 C. W.N. 218. 4. (1883) I.L.R. 6 M. 281, 
5. (1896) I.L.R. 38C. 546, 6. (1907) 9 Bom. L.B. 1829. 
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NOTES CF INDIAN CASES.: 
Beasant v, Narayanaiha: I. L. R. 38 W. 807. 


There is an essential distinction between the nature of the 
jurisdiction exercised by the Court in ordinary suits and that exer- 
cised in guardianship proceedings see Scott v- Scott 1. Procedure by 
way of suit is hkely to obscure this essential distinction Suit for the 
recovery whether of a wife or of a child ic strongly reminiscent 
of an order of things which is happily past under which human 
beings were regarded as chattels. It is never too much to insist 
on this aspect of the case and their Lordships have done valuable 
service by holding that remedy by way of suit does not lie con- 
currently with that given by the Guardians and Wards Act. Once 
the matter is before the Court under the Guardians and Wards Act, 
things will be viewed in their proper perspective and we will hear 
less of the rights of the guardian and move of the interests of the 
minor and the duties of the guardian. Thanks to the slovenly 
ways of the Indian Legislature, their Lordships’ view is likely to 
raise some difficulties in practice and onesuch difficulty has already 
arisen with reference to obtaining the custody of minors by reason 
of the unhappy language of S. 25 of the Act. There can be no 
doubt about the soundness of the policz approved by their Lord- 
ships and the legislature may well tak= note of itand make the 
necessary modifications, 


Krishna Bhoopathi Deo v. Raja of Vizianagaram: I. L. R. 
38 M. 882. 

His Majesty in Council is undoubtedly a Court, Pitts v. 
La Fontaine 2and having regard to 8.27, unless there is something 
repugnant in the context or subject, th= expression “ Court which 
passed the decree” would include the Court of the First Instance 
and as such that Court would have power to recognise a trans- 
fer under O, 21 R.16. Can the provis‘ons of O. 45 R. 15 and 16 
be said to make the use of the expresson in that sense repugnant 
to the subject or the context—thouga it is not put exactly that 
way—seems to be the only question. Under R. 15, the High Court 
is given power to give directions; R. 16 provides for appeal. It 
might be argued that R. 16 was mnecessary if execution of 
Privy Council decrees was already provided for, ‘But it may be 

1. (1918) A. C 417. 2. 1880) I. L. R. 6 A, C. 482, 
N—2 
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the result of an imperfect carrying out of the scheme of the new 
Civil Procedure Code or what is more likely, ex abundanti cautela, 
R. 16 provides for cases where the Privy Council has directed 
by its order that the execution is to be by some other Court than 
the Court which passed the original decree. R, 15 is probably a 
survival without any distinct object or reason. 


Ponnusaini Padayachi v. Karuppudayan:—I. L. R. 38 M. 843° 

Whatever the doubts or difficulties as regards tenants of old 
waste holding under leases which did not expire before the com- 
ing into operation of the Estates Land Act, itseems to be perfectly 
clear that persons holding under time-expired leasesat the time have 
no defence to an action in ejectment in the Civil Court. “ Ryot” 
is a person who holds for the purpose of agriculture ryoti land on 
condition of paying rent. A person holding under a time-expired 
lease at the time of the coming into force of the Act could not be 
appropriately described as such. Explanation to S. 6 which gives 
an extended meaning to the term for the purpose of the section 
seems to be conclusive against the adoption of that meaning for 
all purposes. This does not mean as Mr. Justice Spencer’s judgment 
would seem to suggest that a tenant can be evicted on any ground 
not mentioned in S. 153 or 155 by the application of 8. 163. 
This view, wedo notthink, is warranted by the Act. Subject 
to the effect .of the proviso which we will consider later the 
_ conjoint effect of Ss. 153,157 and 187 cl. (g) is that a person who 
fills the character of a ryot at the time of the passing of the Act or 
at any time subsequently cannot be evicted except.on the grounds 
and in the manner provided by the Act. The argument thata 
ryot that was but is not, is a trespasser and therefore can be 
evicted under 8. 163 is opposed in the first place to the language 
of S. 163 which refers only to occupation which from the 
commencement is wrongful and would also seem to ignore 
cl. (e) of S. 153 the inclusion of which is justifiable only 
on the footing that the section is applicable to such people. Again 
S. 157 which bears on this question, refers to S. 48 which obviously 
covers cases of time-expired leases. The only way in which effect 
can be given to the proviso to S. 153 would seem to be by reading 
S. 157 subject to the legislative declaration in S. 153, that the Act 
does not affect contracts before the Act respect of non-occupancy 
ryots in that one matter. 
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. We may. justify the conclusion arrived at in the case also 
from looking at the question from another point of view. There. 
is nothing in the Act to indicate that the right of action vested 
in the landlord at the date ‘of the Act was intended to be interfer- 
ed with and applyinggthe principle of Raja Kumara Venkata 
Perumal v. Ramudu 1 and Raja of Pittapur v. Gani Venkata- 
subbarao 2 the right of the landlord would be saved. 


Mr. Justice Miller puts his judgment onthe very much broader 
ground that whenever the tenant is found to have no occupancy 
right it must be presumed either that the Inamdar had it from 
the commencement or subsequently acquired it, in either of which 
.casés the land would not be part of an estate. There are many 
difficulties in accepting this’ point of view and they have been all 
pointed out by Sadasiva Aiyar and Seshagiri Aiyar, JJ. in Ven- 
katasastrulu v. Sitaramudu 3. 





.Wenkatasastrulu v. Sitaramudu, I. L. R. 38 M. 891. 


Unless we adopt some such theory as has found favour with 
Mr. Justice Sadasiva Aiyar, however inconsistent as pointed out by 
Mr. Justice Seshagiri Aiyar, with the assumption and even express. 
declarations in various legislative enactments (see land Encroach- 
‘ment Act S 2jcl. S. 3 cl. (2) d would be a dead letter for it should be 
fairly impossible to fiad a village in which there is no waste land 
or private land. There is nothing unreasonable in the theory ; in 
fact we should think it best accords with the ancient Hindu notions 
about the Sovereign's rights in respect of and.: The Sovereign had 
his right to a fixed share but the land belonged to the occupier. 
The land was not the Sovereign’s. The grantee from the Crown, 
_ therefore, took only the Sovereign’s right 7. e., the right tv collect 
the share of the produce in the land. He might assign the unculti- 
vated land to a stranger ; he might do thas even in his own favour. 
His rights in respect of waste land were remarkably like that of a 
person having general power including power to appoint in his own 
favour. It is very nearly property and yet not property. How- 
ever proper:such a presumption inthe case of Saranjams, Jaghirs 
or even Mokhasas which are in their natuze temporary grants there 
is considerable amount of incongruity in applying it to grants 
like Agraharam, and Devadayam or other similar grants, By’ 


Jl. (1918) 28 M. D. . 81. > 2 (1315) 29 M. L. J. 1. 
aamen eee ee eB (1914) 26 M. L. J. BBB 
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such grants, revenue ceases tO have the character of revenue with 
no chance of reversion to its original character. In the case of 
Zemindaries, such a presumption is inconsistent with the terms 
of the Regulation XXI of 1802. The proper presumption would 
rather seem to be the grant of the melwaram in the case of 
occupied lands and a grant of both the land and the revenue to 
the grantee in the case of waste lands. Mr. Justice Seshagiri 
Aiyar has applied this theory but we must confess we are not 
convinced that he has succeeded in making the clause intelligible 
on that basis, - 

Periya Aiyar Ambalam v. Shumunga Sundaram, I. L. R 38 
M. 908. 


Although one cannot help remarking that Choiomondely 
v. Clinton 1 has been unduly pressed into service this case has done 
somewhat to clear the air by defining the conditions under 
which adverse possession can be found against the mortgagor. 
‘Their Lordships would have helped in saving considerable litiga- 
tion if they had clearly defined what the remedies of the mortgagor 
under these circumstances would be. In fact, decision on the 
question of adverse possession against the mortgagor must be 
necessarily incomplete without an investigation into the means 
open to the mortgagor to prevent such adverse possession. The 
order of reference raised another interesting question as to limi- 
tation in the case of suits for declaration whether each distinct 
denial gives rise to a fresh cause of action or whether there is a 
cause of action once for all on the first, denial and a suit brought 
more than six years thereafter though within six years of another 
distinct denial is barred. There is considerable difference of 
opinion on this point. For instance there might first be a verbal 
denial of title ; then a denial involved ina sale deed. There might 
first be an attachment, then a sale. Do these give rise to different 
causes of action? or is there in each case, only one cause of 
action ? 





1 (1821) 4 Bligh 1 


t 
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i =: NOTES OF INDIAN CASES. 


Tribhovandas v. Abdul Ally, I. L, R. 39 B: 568. 


The learned Judge appears to us to Lave expressed himself 
too generally when he says that in the circumstances of the case 
“no cause of action survived against the inslvent and that the suit 
against him ought to be dismissed at once and an ea parte decree 
passed against the estate in the hands of tha Official Assignee. It 
ig true that after the vesting order, all the property of the insolvent 
vests in the Official Assignee, but that dos not ipso facto put, an 
end to the insolvent’s relation to the cause o? action on which pend- 
ing suits against him rest. It is notewortky that while O. 22 R. 8 
provides for the insolvency of a ‘plaintiff,’ shere is no correspond- 
ing provision applicable to cases im which, the insolvent isa 
defendant. The only rule covering this is C. 22, R. 10 under which 
it has been held that -he Official’ Assign can. be made a party 
defendant only in certain classes of suits i. e., where there is a 
devolution on him of the subject-matter of the suit (see Miller v. 
Budh Singh 1 Punithavelu v. Bhashyarz Iyengar 2 0. E. Grey 
` Official Assignee v. Haziri Lal 3.) Under tae law as it stood in 1864 
there was not even such a provision and hence Sir Joseph Arnold | 
and his colleagues held that the Assignee has ‘no power whatso- 
‘ever of continuing to defend (an action) in substitution of the 
insolvent, far less any power of getting himself added as co-defend- 
ant together with the insolvent.’ In re Hent Monnet & Co. 4, Even 
under O. 22, R. 10 C. P..C. it would seom open to the plaintiff 
to continue the suit against ‘the orginal defendant alone, 
in spite of the insolvency, though a Cscree thus obtained may 
not bind the estate in the hands Cf the Official Assignee 
Punithavelu v. Bhashyam Iyengar *. Tf however the Assignee 
is brought on the record under O. 24, R. 19 (whether by the 
plaintiff or on his own application) the question then arises whether 
the suit is to be continued only against the Assignee or against 
the original ‘defendant also. 


‘The corresponding rule in -Ael XIV of 1882 (S. 872) 
provided for the suit being continuel against the Assignee 
‘either in addition to or in substitution ‘or’ the original defendant 
as the case may-require.- This qualifcation has been omitted 
in the Code of 1908 and the rule now runs substantially 

1. (1890) I. L.R.180. 48. i | a. Q901) I. L. R. 25 M. 406. 

8. (1907) I. D. R. 80 A. 486... - 4. (1864) 1B. H. O, R, 251. 
N—3 
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in the same terms as O. 17, R. 8 of the English Supreme Court 
Rules (except for the requirement of the leave of the Court). 
Under the English practice, ib would seem, that where the suit 
relates to property which has devolved on the Assignee and the 
result of the action is not likely to affect the insolvent personally, 
the Assignee alone is allowed to continue the defence of ‘the suit; ' 
and this is probably: what led the learned Judge to hold that the 
suit cannot any longer proceed against the insolvent defendant. 
Bit we are not by any means sure whether the language of O. 22 
R. 10 (even when taken with S. 146 of fhe new Code) would 
enable the Assignee to take steps to set aside an ex parte decree 
passed against the insolvent before his insolvency; and if in 
spite of the supervening insolvency, the original defendant is to 
be yecognised as having a sufficient locus standi to apply to get 
the ex parte decree set aside, we do not see why he cannot be 
allowed to continue to defend the suit, after the ex parte decree 
is seb aside, ab any rate when the Official Assignee, for whatever 
reason it may be, declines to defend the suit. The insolvent is 
certainly interested in reducing his liabilities as far as possible 
and protecting his assets, so that he may have the benefit of any 
surplus that may remain after payment to his creditors and it will 
not therefore be right to say that after his insolvency he has no 
interest in any litigation that may concern his property. 





Secretary of State for India v. Bapuji Mahadeo, I. L. R. 39 
B, 572. 


Whether it would not have been more graceful on the part 
of Government not to set up the defence of limitation in answer 
to the plaintiff's claim is another matter; but we cannot help 
feeling that the present is an instance of a hard case inducing a 
court to lay down doubtful law. We find it difficult to see how, 
on the facts appearing in the report, the moneys sued for could 
be held to have become vested either in the Native Ruler or later 
on, in the Hast India Company ‘in trust for a specific purpose’ 
as understood in connection with S. 10 of the Limitation Act. 
The view taken by the learned Judges is certainly at variance with 
the opinions expressed by the majority in The Secretary of State for 
India v. Guru Proshad Dhur 1. The fact that on several occa- 
sions the officers of Government expressed themselves ready to 


1. (1892) I. D. R. 20 C. 51 (F. B.) 
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pay over the amount’ to` the persons entitled won't make them 
‘trustees’ in respect thereof. Acts 25.of 1866 and 5-of:1870 
throw no light on the question of ‘limisation.- As for Scott v. 
Bentley 1, the Vice-Chancellor‘no doubt describes the admission 
there as amounting to ‘adeclaration of trast’ but the question 
before him related only to the jurisdiction of the Court of Equity 
to deal with the case and for that purpcse,it was immaterial 
whether it was an ‘express’ trust or only & ‘ constructive’ trust, 





Suleman Haji Usman v. Sheikh Ismail L L. R. 89 B. 580. 


We quite agree that before granting a certificate under 
S: 92 C. P. C. the Collector or Advocate-General must be satis- 
fied that there is a prima facie case for resorts to Court; but it 
seems to us going too far to hold tha: a doubt felt by the 
sanctioning officer, as to whether the institution in question is a 
private institution or a public trust, will invalidate the consent 
l given by him for the institution of the suit, however much he 
may be convinced as to the necessity for she suit on the merits. 
The public or private character of religious or charitable institu- 
tions is sometimes a nice question and if the Collector or Advocate- 
General is to be held precluded from sanctioning a suit in respect- 
of an institution, because of his doubts cn this point, there will be- 
no means of redress in such a case, for she decision of the Court’ 
on the point: cannot be invoked except .n a- suit instituted with 
such consent. Whether the view taken in Sagedur Raja v. Gour 
Mohun 2 that the defect in the certificate in that case only amount- 
ed to an ‘irregularity’ is to be unreservedly accepted or not, it 
seems to us needless technicality to kold'that even when the 
sanctioning officer has fully applied hs mind to the case, his 
certificate is useless if he is not able to come to a definite con- 
dlusion on the legal questions involved* in S. 92 oris candid 
enough to indicate his doubts in the certificate. 


' Parvati Bai v., Bhagwant, I. L. FE. 39 B. 593. 

It sees to be the necessary resu.t of the observations of the 
Judicial Committee in Lakshman Dada Naik’s Case 8 thata man 
cannot by testamentary acts exercise the same powers over joint 
property as he could by acts inter vivos; and in the absence of 





1. (1855) Ì K. and J. 281. a (NLL. BR 24 6 418, 
3. (1880) I. L. R. 5.B. 48, 
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testamentary power, the object of the disposition is immaterial. 
Reference may be made in this connection to observations to the 
same effect in Lakshmi .v. Subramanya 1. and Totempudi 
Venkatarainam v. T. Seshamma 2. 


The Municipality of Ratnagiri v. Wasudeo Balakrishna, 
I. L. R. 39 B. 600. 

We venture to doubt the correctness of this decision. The 
plaintiff claimed damages from the Municipality for wrongful 
dismissal from office, viz. on the footing of breach of ‘ contract’, 
and the judgment does not even refer to cases like Mayandi v. 
McQuhae ®The President Dt. Board, Malabar v. Kantikanaram £ 
and the Municipality of Fatzpur v. Manak Dulah Shet ? which 
hold that such claims are not covered by the short period 
of limitation provided in respect of suits for- damages for 
alleged excess of statutory powers. On the facts of the case 
there seems to arise another question to ‘which again we 
find no reference in the judgment. The order of dismissal 
was first made on 10-11-1910, but this seems to have been done 
without hearing the plaintiffand in contravention of an express 
rule which directed that he should be heard in defence. When 
this was pointed out to the Municipality, it seems to have 
given the plaintiff an opportunity for explanation and this, 
we think, may reascnably be said to have taken away the effect 
of the previous ez parte order so as to give the plaintiff a fresh 
starting point on the date of the subsequent order passed after 
hearing the explanation—in which view, the suit was within 6 
months of the dismissal. It would be unfortunate if the plaintiff 
should, in order to escape the bar of limitation, be obliged to rush 
into court even when the Municipality recognised the mistake 
in its procedure and expressed itself willing to deal with the matter 
in due course. The fact that in form the final order purports to be 
not a substantive order of dismissal by itself but merely a re- 
affirmation of the former order should. nct be allowed to make 
any difference in respect of legal consequences. 





1. (1889) I. R. 12M 490. 2. (1908) I. L. R. 27 M. 228. 
8, (1878) I. L. R. 2 M. 124. 4. (1906) 17 M. L. J. 890. 
5. (1897) I. L. R. 22 B. 637. 
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NOTES OF INDIAN GASES.- 


Prem Nath Tiwari v. Chatarpal Man Tiwari, I. L. R. 87 
A. 638. 

In this case, the sanie view is taken as in Ramana Reddi v. 
Babu Reddi 3 viz., that minority is not a ground of exemption 
from the bar provided by S. 48 Civil Prccedure Code. This 
is by reason of the refererice in S. 7 of the imitation Act to the 
schedule and does not as pointed out by Lir. Justice Sadasiva 
Aiyar in Kumara Venkata Perumal v. Velaruda Reddi +, involve 
the exclusion of the other general provisions of the Act. | 





Qasim Beg v. Mahammad Zia Beg, I. Le R. 37 A. 640, 

No doubt, it is one thing, as Mr. Justics Piggot points out, to 
say that notwithstanding a colorable deed ofsale, a suit for posses- 
sion may be maintained within 12 years and quite another thing to 
say that a declaration as to its invalidity may be had though more 
than 3 years have elapsed from the date of its : execution. This 
is made perfectly clear by the succeeding article (Art. 92).. There 
could be no pretence that under any circumstances, a forged deed 
could be the foundation of any right; nevertheless that Article pro- 
vides only 3 years for a suitfor declaratior that it is forged, thus 


indicating that actions in respect of deeds are intended tobe: 


brought early though framed as suits for declaration. But article 
91 being worded as it is, and in the view af our High Court the 
addition of a prayer as to cancellation not being compulsory under 
S. 42 of the Specific Relief Act, it is difficu t-to, see on what legal 
ground the court can reject the plaint as barred by limitation, if the 
suit is within 6 years of hostile assertion cf title under the deed. 
This is the view taken in Nagathal v. Ponnusami 1. When there is 
. a Claim for cancellation, then no doubt Article 91 would apply and 
then the question would arise whether as Held in Singarappa v. 
'Talari Sanjivappa 2, the existence of circumstances giving rise to 
reasonable apprehension of injury is not one of the “facts entitling 


the plaintiff to sue”. . To say that S. 39 of the Specific Relief Act ` 


is subject to the limitation provided in the Limitation Act would 
seem to be arguing in a circle. The question as to what facts 
constitute reasonable apprehension isa grastion of fact in each 
case. i 


1. (188°) I.L R. 18M. 44. 2. (1904) I. L.R 28 M. 849=15 M. L. J. 228. 





8., (1912) 1. L.R. 87 M. 186=24 M. L.J. 96. 4. (1914) 27M. L. J. 25, 
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Abdul Hakim v. Karan Singh, I. L. R. 37 A. 646. 


Although the point is by no means clear, we do not think that 
the view of the learned Judges in this case is right. In the first 
place the claim for the rescission of the usufructuary mortgage 
and the claim for damages in respect of the breach of the covenant 
forming consideration therefor are not we think in respect of the 
same cause of action. Secondly, O. 2, R. 2 refers only to cases 
where a party while entitled to more than one relief sues only for 
one of such reliefs and not to cases where he is entitled to only 
one relief but sues for another. We do not think that the fact that 
“a party knew perfectly well what relief he was entitled to and he 
deliberately omitted to claim the right relief” mattered, seeing 
that the question was one of pure law. 


Kundan Lal v. Jagannath, I. L. R. 87 A. 649. | 


This case questions the assumption generally made (see 
Kripasindw Sahu v. Raja of Kalikota 1) that as regards the 
creditor’s right of appropriation, there is no difference between 
the English Lawas laid down in the Mecca case 2 and the Indian 
Law as enacted in S. 60 of the Contract Act. The learned 
Judges hold that the Indian Contract Act embodies the rule of 
Civil Law which required the creditor to exercise his option 
within a reasonable time of the payment. We must confess we 
see little warrant for this in the section. The section does not 
either expressly or by necessary implication impose any such 
limitation as to time. Though it is true that’ the rule as under- 


.stood in England is likely to reduce the practical necessity for a 


rule like that in S. 6i to a minimum, it can by no means be said 
that there would be no occasion for the application of the rule. 
Not to speak of cases where parties fai] out of sheer ignorance to 
exercise the option, there must be a large number of cases of persons 
under disability without any person empowered to exercise the 
option so as to bind them. The rule of English law is in fact 
not stated differently. 





1. (1915) 29 I. C. 718. ` 2. (1897) A. 0. 286, 298. 
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~ CRITICAL NOTE, 

[Brijnandan Singh v. Bidyaprasad Singh, I. L. R. 42 C. 1068 
(F. B).] 

In spite of the logical weaknesses 0: the rule and of even 
cecasional dissents from it, it must now be taken as settled law, 
in all the High Courts, that under the Mit.kshara, a mortgage of 
joint family property by the father is binding in respect of the 
sons’ interests therein only if it was made (or believed to have 
been made) in connection with an ‘antecedent debt’ or for family 
necessity. But this rule gives rise to certain anomalous situa- 
tions when worked with the other well-established rule that as a 
‘debt,’ the transaction is nevertheless binding on the sons (to the 
extent of the family property) unless incurred for illegal or 
immoral purposes. ‘A father mortgages family property (under 
circumstances which do not make the morgage binding as such 
against the sons) and dies: What is the mortgagee’s remedy and 
what is the rule of limitation governing it I 

In the case under notice, the Full B-ncà have dealt with 
these questions not on the merits but from a much narrower 
point’ of view, viz., whether the earlier “ull Bench decision in 
Luchman Doss v. Giridhar Chowdhury 1 həs in effect been over- 
ruled by the later decisions of the Judicial Committee or super- 
seded by subsequent legislation; and they hold that it has not 
been so overruled or superseded. On the question of limitation, 
the learned Judgés content themselves with laying down that 
Art. 120 and not Art. 132 will apply to the mortgagee’s suit, but 
they found it unnecessary to decide when tine would commence to 
run in such a case, for the purpose ai Art. 120. Even in 
Luchman Doss’s case no reasons are giver, the opinion of the 
Full Bench being delivered in the form of a set of categorical 
answers. So far as other Provinces are concerned, these deci- 
sions are not in themselves binding and the points above raised, 
being of general importance, deserve a fulle= and freer discussion, 


To arrive at the correct answer to these questions, it is 
necessary to see how the law stands in resy=ct of an action by the 
mortgagee during the father’s lifetime. In so far as Luchman 
Doss’s case laid down broadly that the mctigagee, purchasing in 
execution of a decree obtained against the father alone, will not be 
entitled to the sons’ shares, it can no longer be accepted as good 

7 1. (1880) I. È R. 50.85. 
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law, in view of the decision of the Judicial Committee in Bhagbut 
Pershad Singh v. Girja Koer 1. See also Nanomi Babuasin’s case 2, 
Whether the creditor seeks to enforce a mortgage claim ora mere 
money claim, he is not, apart from the provisions of S. 85 of the 
Transfer of Property Act (now, O. 34, R. 1, C. P. C.) bound to 
implead the sons on pain of being necessarily unable to bind their 
interests otherwise. If the mortgagee sues the father alone within 
12 years (under Art. 132) he can effectually sell the whole interest, 
of the family in the mortgaged property, though the personal 
remedy (under O. 34, R. 6, C.P.C.) be barred because of the lapse of 
6 years under Art. 116. If the sons should afterwards question the 
execution sale, they can succeed, not on the ground that the suit was 
‘not instituted within 6 years—the mortgage being ex hypothesi not 
binding upon them gua mortgage—but only by showing that the 
debt, even as a debt was not hinding upon them, Why then 
should it make any difference, if the sons are impleaded along 
with the father ? 

It is pointed out in several cases that the onus of proof, as to 
the binding character of the transaction, will differ according as 
the action is one by the mortgagee to enforce the mortgage or by 
the sons to recover property lost to the family in execution of the 
decree against the father (see Kishen Pershad Chowdhury v. 
Tipan Pershad Singh *, 8, Chandra Deo Singh v. Mata Prasad 4.) 
But even accepting this, why should any difference arise, on the 
question of limitation. The sons are impleaded in the mortga- 
gee’s suit, not because their shares cannot be sold in their absence, 
but because they are persons interested in the property (within 
the meaning of O. 34, R.1, C. P. C), or because the creditor 
does not desire that any objections on the score of the character 
of the debt (on whomsoever the onus may lie) should be left to’ 
lie over for a future occasion, It seems reasonable to say 
that ‘relief’ is asked for only as against the father—the 
sons’ rights being affected only through him—and the question 

of limitation has therefore to be decided only with reference 
to him Cf. Biswanath v. ‘Jagdip Narain 5.. 

Of course, if on the principle of the prohibition- of 
voluntary alienation of an undivided share (obtaining in 
some provinçes) the mortgage is to be held either valid 


1. (1888) I. L. R. 15 C. 717. - (1885) I. L. R. 18 C. 21. 
3. (1907) I. L. R. 34 C. 726. i (1909) I. L. R. 81 A. 176. 
6. (1912) I. L. R. 400. at PP- 358, 4. 
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as a whole or bad in “toto (æ. even as regards the 
father’s share), the action catinot succeed as a mortgage 
action to any extent, i.e. even as against the father and 
the whole suit will then be governed by the six years’ rule 
(see per Stanley, C. J. in Chandra Deo Singh's case 1). But, 
curiously enough, this is not the view taker in Calcutta. That 
Court seems to allow a mortgage decree in sch cases, so far as the 
father’s share is concerned, even when tre action is brought 
after thé father’s death (see Kishen Pershad v. Tipan Pershad 2). 

If, so far as the father is concerned, the action is allowed to bea 
‘mortgage action’, it would seem to follow that the 12 years’ rule 
would apply to the whole action and not merely in respect of the 
relief to the extent of the father’s share. . Can it reasonably be 
contended that even as between the mortgagor and the mortgagee, 
the mortgagor can plead that the transection is good only to 
the extent of his share or that the sons’ shares in the mortgaged 
property can in such cases be made availabls to the creditor only 
in enforcement of the personal zemedy (under 0. 84, R. 6) against 


Does nha a “ mortgage decree” against the father itself dorstitute 
a ‘judgment debt’ enforceable against the scns, on the principle 
of the decision in Periasami Mudaliar v. Seetharam 8, And if the 
sons’ interest in the family property can be reached by a suit on 
such ‘judgment debt,’ it is certainly odd thatit should be impossi- 
ble of being reached by the original action itself. 

What then is the effect. of the father’s ceath on the creditor's 
remedy? The substantive rights, of parties undergo no change 
thereby. As observed in Ramayya v. Venkatrathnam 4 ‘the 
obligation devolves on the son in the condition in which it would 
be enforceable against the father if he had been still alive.’ 
Is there then any reason for holding that tae law of limitation 
works differently according as the mortgagee institutes his suit 
during the father’s lifetime or afterhis death? Whatever might 
have been the position prior to 1908, S. 52 o: the New Code seems 
to us to place the matter fairly beyond doubt. If, as above submit- 
ted, the whole property could have been made liable the moment’ 
before the father’s death—in spite of the -apse of 6 years—the 


1. (1909) I. D. R.81A.176. | , (19077 1. L. R. 84 O. 785. 
8. (1902) I, L. R. 27 M. 243, "i (18995 I. L. R. 17 „M. 122. 
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sons’ position in respect of those properties, after the father's 
death, is declared to be that of ‘legal representatives ° and the 
suit against them will therefore be governed by the same rule of 
limitation as would have applied to the suit had it been brought 
against the father himself. If, again, in spite of the father’s 
death, the creditor can obtain a mortgage decree to some extent, 
the reasons above adduced would equally apply here so as to 
make the whole action governed By Art. 182 and not by Art. 
120 or Art. 116. Whether the action is brought during the 
father’s lifetime or after his death, it is not one to enforce any 
‘ independent liability’ of the sons or one based on ‘any cause af 
action’ arising out of their acts. It is always one to enforce their 
father’s liability, though directed against property that otherwise 
would have gone to them, and there is no valid reason for apply- 
ing at any time a separate rule of limitation so far as the sons 
are concerned (Cf. Beck v. Pierce 1, referred to in Periasami v. 
Seetharama 2). If the father’s liability has ceased to be enforce- 
able (for instance under Art. 115) the son’s comes to an end too, 
though the period allowed by Art. 120 may not have elapsed, 
Abhoyi v. Pomanion Ammal 8; if that liability is kept up, by 
acknowledgment or part payment or by judgment, the son’s 
liability continues to subsist too, though he may not be a party 
to any of those acts, What then is the object or significance of 
bringing in Art. 120 so far as the sons are concerned, if its 
operation is to be always controlled by considerations as to the 
continuance or cessation of the father’s liability ? 

We are not aware of any case in which two different articles 
have been applied against the father and the sons respectively, in 
an action brought during the father’s lifetime. Such a course 
was, sofar as we have been able to see, first adopted in Surja 
Prasad v. Golab Chand £, in which the action was instituted after 
the father’s death. The same was the case in Chandra Deo Singh 
v. Mata Prasad 5. In Maheswar, Dutt v. Kishen Singh 6. Brett 
and Sharfudin, JJ. applied the 12 years’ rule in respect of the 
whole claim, the suit being brought after the father’s death ; 
and in Kishen Pershad Chowdhury’s case? Mockerjee and 
Holmwood, JJ. left the question of limitation open, the suit there 





1, (1899) L. R. 23 Q. B. D 816. Q, (1908) I. L. R. 27 M. 243. 
3. (1900) 10 M. L. J. 248 i =, ' 4, (1900) I. L. R 27 C. 762. 
5. (1909) I. L. R. 81 A. 176. i 6, (1907) I. L.R 240, 184. 


7. (1907) I. L. R. 840. 785. 
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having been brought within 6 years, thougk the father was dead 
at the time. The decision of Coxe and N. R. Chatterjea, JJ. in 
Sheo Narain Roy v. Mokshoda Das Mitra adds little by way of 
reasoning. 


The question has not, so far as we are aware, been dealt with 
in the present form in any reported decisionin Madras or Bombay. 
The view taken in the earlier Madras ease, that Art. 120 would 
apply to the remedy as against the sons or shat the father’s death 
furnished the starting point for limitation, (see Natesayyan v. 
Ponnusami 2) bas been overruled by the decisions in Matlesam 
Naidu v. Jugala Panda 3 and Periasami Mi daliar v. Seetharama 4 
We may point out, in passing, that the ruling in the last men- 
tioned case, as to the maintainability of a-suit on the Judgment, 
has now ceased to be operative, by reasor of the change intro- 
duced by S. 52 of the new Code; for as 70inted out by Justice 
Bhashyam Iyengar himself (in the course of the argument in that 
case), if the decree against the father cocld be executed against 
the family property in the sons’ hands, a -uit on the basis of that 
decree would be barred by S. 47, C. P. C. But the principle there laid 
down that the same rule of limitation will govern the remedy 
both against the father and against the son goes a long way to 
support the views herein submitted. 


If the father’s death affords no basis for starting the sons’ 
liability afresh, it is equally difficult to findany principle on which 
it can be held that aright to proceed against the sons accrues from 
the time when the proceeds realised by sele of the father’s share 
are found insufficient to discharge the debt. 


It only remains to add that it woud not follow from.the 
views above submitted that there will cease to exist ‘any distinc- 
tion between a case in which a Hindu son is sued on the basis of 
his pious obligation to pay his father’s deb-s and a case in which 
a mortgagee of the father seeks to enforce 3 mortgage ac yinsi the 
son by sale of the mortgaged property” (per Stanley, C.J. in 
Chandra Deo Singh’s case 5). The son’s right to alienate his un- 
divided share or to become divided from the father (where there is 
no question of fraud, etc.) will prevail as against asimple contract 





1, (1918) 17 C. W. N. 1092, 2. (1892) 1. L. R. 16 M. 99 
3. (1899) I. L. R. 23 M. 292 (F. B) 4. (1908) I. I. R. 27 M. 243 (F.B.) 
5.. (1909) I. L.R. 81 A. at p. 194. 
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liability of the father or the liability arising under a mortgage not 
made for a binding purpose but not as against a valid mortgage 
created by the father. 





NOTES OF INDIAN CASES. 


Muthu Ramakrishna Naiken v. Marimuthu Goundan :—I. L. 
R. 88 M. 1086. 


This case raised a “very interesting point of Hindu Law but 
we do not think it has been adequately dealt with. Once’it is 
granted that the property is the joint property of the husband and ` 
the wife, the conzlusion, no doubt, should follow, having regard to` 
the supreme autkority conceded to the Mitakshara in Southern 
India that the property quoad her share is stridhana. As regards 
the saying of Manu that a wife, a son anda slave have no property 
and that the property acquired by them belongs to the person to 
whom they belang, Vijnaneswara is clear that it does not lay. 
down that a wife cannot.own property. According to him, it 
only indicates ker dependence. (Commentary on Yajnavalkya 
Vyavaharadhyaya verse 49 ; Gharpure’s translation p. 75), Subject 
to the right of tha husband to use them in time of distress or for’ 
maintenance all kinds of property acquired by married women are 
their stridhana. Apparently, the husband is not bound to return 
the amounts taken by him if he had no property ol his own at the 
time. Is only this analogy to be applied to the services rendered 
by the wife to the husband when; those services lead to the 
acquisition of wealth and the husband’s right of user in the wife’s 
_ share in the acquisition limited to occasions of necessity such as 
are indicated above? Under the Hindu Law, though the general 
rule is that the husband isnot bound to pay the debts of the wife, 
where however, his maintenance is: dependent upon the wife’s 
exertions, as inihe case of washermen, cowherds and actors, 
he is bound to pay them. It is also recognised by most of 
the text writers that the husband has got greater control.on this 
species of acquisition than others (Smriti Chandrika Chap. XI-16. 
Vyavahara Madhava 8, 94) while Viramitrodaya (Chap. V-2) and 
Vivada Ratnakara (Chap. XV) would seem to place acquisitions by 
mechanical arts out of the category of stridhana on the strength of 
the text of Mant above referred to. The author of Viramitrodaya 
does not consider that such acquisitions come within Devala's text. 
He seems to restrict “gains” in his text to gifts. Whatever 
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the nature of the sole acquisitions of the wife by mechanical 
arts, it is certainly incongruous to consider acquisitions by the 
husband with the aid of his wife to belong to both because 
that is possible only on the supposition that the wife rendered - 
her services with the idea of getting guid pro quo. If the proper 
presumption in the case of joint acquisitims by members of an 
undivided family is that the property belongs to them as joint 
family property, the.proper presumption to make in the case of 
joint acquisition by husband and wife`s that they intended: to 
hold the property in the manner in which a husband and wife hold 
property under the Hindu Law—namely with a right of user 
ordinarily and an inchoate ownership in the wife to mature under 
certain circumstances to maintenance, in thers to ownership in 
whole or in part. Lakshman Ramachandra vw. Satyabhama Bai 1, 
It is not certain that the proper presumption to make even in the 
case of other female members of the family is not similar Sesh- 
ayya v. Narasamma 2, The very position that the widows of the 
family can participate in the improvement cf the family condition 
which may partly be due to the exertions of ft male members of the 
family and that by acquiescence in the dealings by the male mem- 
bers might have their claims postponed to the claims of creditors, 
would seem to require an assumption like the one we suggest. It 
is the duty of the wife to serve the husband and that the husband 
can forbid the wife from acquiring prop=rty by serving others 
does not seem toadmit of doubt. Under the circumstances, the 
proper presumption to make is, we think, ihat the services were 
, tendered gratuitously and with no intentior of getting any return 
for them. Under the English Law, whe. the income of the’ 
wife’s property goes into the hands of the hrsband with her know- 
ledge, courts readily draw the inference thaat a gift of the same 
was intended by the wife. Whether there should be such a presump- 
tion in the case of wife's money here in Irdia or not (Vijnanes- . 
“wara seems to cast a duty on the husband, in ordinary circum- 
stances, to return the money) there must be-a presumption in the 
case of services that they were gratuitously rendered. Of course 
the question would be different if the husband recognised her right 
by either putting her forward asa partner m the trade or pur- 
chasing property in her name. This latter circumstance appears 
to have existed in this case and mee justify the actual decision, 





1. (1877) IT. L. R. 2B 494, 607. - 2 (1839) I. L. R. 22 M, 367, 
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Kesar Kunwar v. Kashi Ram: I. L. R. 37 A, 634. 


The decision in this case seems to be colored to a large 
extent by the view taken by the Allahabad High Court that each 
mortgage furnishes a separate and independent cause of action 
whether the suit is one for redemption or for sale. Our High 
Court while conceding that for purposes of sale, the causes of 
action are separate, would seem to consider it obligatory on the 
mortgagor to redeem all the mortgages on the land in favour of the 
mortgagee if the latter should so insist. In the former view, the 
claim of the mortgagee on his outstanding mortgage would, if 
at all, be pleadable only as a sori of counter claim to which rules 
of limitation. might be applicable. In the latter view, on the 
other hand, the mortgage is only pleaded as a defence and in the 
absence of any rule of limitation extinguishing the right under 
the mortgage or declared applicable to defences, the defence would 
always be open. As itis, 5. 28 of the Limitation Act applies 
only to rights to possession and there is no general provision that 
all rights which are barred are extinguished. Similarly, S; 4 bars 
only institution of suits and has no reference fo defences, (See 
Lakshmi Doss v. Roop Laul! Rananasariv. Muthusami Naik 2), 





1. (1906) I. L. R. 30 M. 169. © 9, (1906) I. L. R. 80 M. 248. 
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NOTES OF INDIAN CASS, 

Khimji Yassonji v. Narsi Dhanji I. L. R, 39 B. 682, ` 

The analysis by Beaman, J. of the English law as to liability 
for inducing a breach of contract, is marked by his characteristic 
clearness and freedom of thought; but we do not feel sure as to 
the soundness of his broad proposition that in-an action of con- 
spiracy to procure a breach of contract, malice is an essential 
ingredient of the cause ‘of action. On the findings of fact come 
to by the learned Judge, the discussion of the legal question appears 
however to be almost wholly obiter. 


Towards the close of his judgment, Mr. Justice Beaman, 
starts another interesting question which however he disposes of 
very summarily. Referring evidently to tne rule stated in the 
Mitakshara (Ch. II S. xi pl. 27) the learned Judge observes 
that a promise by a Hindu to give his daugkter in marriage creates 
in the other party only a kind of ‘conditioral right’ and that the 
latter can have no legal remedy if the girl is given away toa 
preferable suitor. We beg leave to take exception to the rule 
stated in this form. l 


To begin with it seems tous open to giesto: whether 
betrothal (which was the case before Beaman, J.) can be held to 
involve the elements necessary in law to constitute a binding 
contract. It is true that for a long time the Bombay High Court 
has treated a betrothal as a contract which, though it cannot be 
specifically enforced, may support an action for damages against 
the parent (see Umed Kika v. ‘Nagindas + and the precedents 
there cited, Muli v. Gomtt 2. In the matter of Ganpat Narain 
Singh 9) ;-and.in Purushothamdas Tribhuvendas.v. Nathubhoy 4, 
Candy; J. awarded damages against a father who could not complete 
the marriage because of the girl’s unwillingness. We venture never- 
theless to doubt if, under a system which allows and in factrequires, 
marriages to be arranged not by the spouses themselves but by 
their parents or guardians, a suit in the nature of the English law 
action for breach of promise can be recognised at all. Even in Eng- 
land, it would appear that an action of the kind could not have been 
maintained before the 17th century i.e. so long as marriage remain- 
ed exclusively a matter of spiritual jurisdiction (per Bowen, L. J. 





1. (1870)7 B. H.C. R. O. C. 122 2. (1867) I. L. R. 11 B. 418. 
8. (1875) I. L. R. 1 0. 74. - -4, (1896) I. L. R. 21 B. 28. 
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in Finlay v. Chirney 1). Under the Hindu Law, marriage cannot 
even now be properly regarded as a matter of temporal contract 
and it seems to us inconsistent with its true spirit to recognise an 
action for breach of promise. And when the contract relied on is 
merely one between the parents (or guardians) of the spouses, 
there is even less justification for allowing aright of action. 
Under the English Law, the action for breach of promise is 
‘strictly personal and though in form, it is an action for breach 
of contract, it is really an action fora breach arising from the 
personal conduct of the defendant and affecting the personality 
of the plaintiff’ (per Lord Esher in Finlay v. Chirney 1). The 
considerations applicable to such an action cannot apply to an action 
between the parents or guardians of the spouses. And even 
in so far as there may be a ‘contract’ between the parents 
or guardians, the principle recognised in Devarayan Chetti v. 
Muthuraman Chetti 2, is against the enforcement of such contracts. 
To attach a penalty, whether by agreement or by law, to the 
breach of the contract, is to create in the parents a -pecuniary 
interest in the marriage of their children, because of the probable 
desire to escape the penalty. Green, J. in Umedkika’s case 8, relies 
on the passage in the Mitakshara as an authority in support of the 
claim for damages in such cases ; but this, as we shall presently’ 
show is reading too much into that text. 
, The rule of Hindu Law in question is laid down by Yajna- 
valkya first in Ch. I. V. 65 and later Ch. II. V. 146. The first text 
provides “Once is a damsel given ; he who withholds her (after such 
gift) shall incur the punishment of a thief; but he may so with- 
holð her ifa worthier bridegroom offers.’ It is fairly clear from 
the context that the text deals with the ceremonial act of giving 
that precedes the marriage rite and has no reference to any ‘ con- : 
tract’ to givein marriage. (see observations of Sundara Aiyar, J., 
on the previous verse, in Ranganaiki Ammall v. Ramanuja 
Aiyangar 4). The penalty provided for improper retraction is 
criminal punishment and not civil liability and the exemption also 
is only from such punishment (Cf. also the next verse which lays 
down the punishment fer a man who gives a girl in marriage - 
without disclosing her defects, for one who abandons a girl (after 
receiving her in gift etc.) Inthe corresponding rule in Narada, 
the privilege of retraction would seem to be limited to the 


1. (1888) L. R. 20 Q. B. D. 494. 2. (1919) 24 M. L. J. 810. 
3. (1870) T B.H G.R. O, 0.12% 4. (1912)I. È R. 35 M. 728, 
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unapproved forms of marriage. ” Adverting to the subject again 
in Ch. II. V. 146 Yajnavalkya adds that fhe withholder’ should 
also make good the expenditure together with interest’ 7. e., 
the expenditure incurred by the bridegroom or by his father 
or guardian. From the comment of Vijnaneswara on this 
text it would appear as if this liability to make good the 
expenses is not limited to cases in which the retraction is without 
proper cause (See Ch. II S. XI pl. 28); and anyhow there is 
nothing inthe provision either resembling an award of damages 
for breach of contract in the sense of damages for loss of pros- 
pect, loss of reputation, personal suffering etc., or negativing 
liability for such damages where the breach is iis to the appear- 
ance of a preferable suitor. 





Joharmal Ladhooram v. Chetram Harising: I. L. R. 39 B. 715. 


We drew attention on a former occasion to some of the legal 
aspects of what are called joint family firms (29 M. L., J. Notes 
of Indian cases p. 14). The decision under notice lays down 
substantially the same views as there submiited, in respect of the 
liability of the members of the family for the firm’s debts. We 
may. in this connection invite attention to a recent decision of the 
Madras High Court which deals with another aspect of the matter 
i. c where a joint family is interested in a partnership compri- 
sing outsiders as well. Ramanathan Chetti v. Yegappa Chetti 1.. 





Kanaran v. Churutha I. L. R., 388 M. 954: 


` In this case, the question was whether a simple mortgagee 
was entitled to sell the improvements effected by a tenant 
introduced into the land by the mortgagor after the. date of the 
mortgage. | In effect, the question was, whether a purchaser in 
execution of a decree on the mortgage would be bound to pay 
compensation for the improvements effected by such a tenant 
before he evicts him. If he would-be bound, the mortgagee would 
not be entitled to sell them; if he would not be, it would be other-. 
wise. Section 5 of the Malabar Compensation for Tenant’s Improve- 
ments Act declares the right of every tenant to compensation for : 
improvements on ejectment. It does not say who is liable to pay, 
apparently because the legislature intended that whoever the 





4 (1915) 80 M. L. J. 241. 
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plaintiff, compensation should be paid provided the, defendant is 
a tenant within the meaning of the Act. Except, therefore, in so 
far as the definition of the word “tenant” imposes any limitation, 
all persons ejecting are liable to pay compensation. Section 3 
includes within the definition of that term not only a person who: 
is a lessee, sub-lessee, mortgagee or sub-mortgagee, but also one 
who in good faith believes himself to be such. What is the exact 
signification of these words? Is the formal validity or belief in, 
the formal validity of the lease all that is required?. Don’t they 
also connote that the person granting the lease should have 
the power to grant it or should be believed to possess that power. . 
It is impossible to say what the judgment in this case decides 
on this point. The only point on which the judgment seems to- 
be clear is that the liability to pay the compensation is not 
restricted to the lessor but whether the learned Judges agree with 
Sadasiva Iyer, J. ard hold that in the particular case the lease . 
being one for a short period, the lease was good or at least was 
such that the tenant might have in good faith believed that it 
was good or whether they go further and hold that if the tenant 
is in fact a lessee or believes that he is in fact a lessee, he would 
be entitled, it is not clear. The question when it arises, we are 
afraid, will have to be decided without any guidance or 
light from this judgment. Their Lordships have not at all 
explained the significance of the words “ in good faith believing 
to be lessee”. Do they signify no more than “bona fide intention ` 
of attorning and paying rent to the person entitled.” This latter 
clause may apply to property subject to mortgage; it is therefore 
no, doubt just possible that the earlier part of the section also was 
intended similarly to apply. Whatever the construction that comes 
ultimately to be adopted, the language of the section can, by no 
means, be said to be happy. 

Mohideen Bee v. Syed Meer Sahib I. L. R. 38 V. 1099. 

In.so far as this case decides that Article 123 is applicable to 
a, suit by a Mahomedan co-heir for his share it is opposed to the 
Full Bench judgment in Khadersa Haiee Bappu v. Putten Vittil.. 
Ayissa Ummah 1 and seems to be insupportable. `, 


Se ‘ 


1. (1910) I. L. R. 84 Mi. 51I. 


` 


PART x.] - THE MADRAS LAW JOURNAL. ey 
NOTES GF INDIAN CASES:,- 
Pranjivandas v. Ichharam I. L. R. 39 3. 784.. 


This case raises an interesting question of Hindu Law. In 
a joint Hindu family consisting of several branches, each branch 
in turn having several members, some menbers, from different 
branches, become divided and walk away wih their shares. The 
rest continue joint and there happen of couzse the usual changes 
due to subsequent births and deaths in the ‘amily. If, then a 
division is to be effected in the family, waat are thé principles 
on which the shares of the various members are to be fixed ? 


With reference to the property to be di-ided, it is the settled 
rule (subject to a few exceptions as to exclusion, misappropriation,- 
&c.) tbat it must be taken as at the date ofthe division. The 
learned Judges in this case apply the same principle to the. calcula- 
tion of shares as well, ignering all past events. In doing so, 
` they depart, as they themselves recognize, frcm the method adopt- ` 
ed by the Madras High Court in Manjanctha v. Narayana 1, 
the point of difference arising out of the manner in which the 
per stirpes rule is to be worked. The Mad-as case held that in 
assigning shares to each branch in the new division, the allotments 
made to the members of that branch in the former division, 
should be taken into account, so as to secure eqhality of division 
as far as possible. We must agree with the Bombay Judges 
that this attempt at securing equality is unsupported by any 
textual authority or legal principle and that many instances 
may be put in which the method applied in the Madras 
case would lead to manifestly inequitable results. . There 
is also much force in the. Bombay crit-cism of the theory 
(suggested in the Madras case) of a final ‘imental division’ be- 
tween the branches for certain purposes, while recognising for 
other purposes (including survivorship between the branches) 
the continuance of the joint family (as distinguished from a 
reunion). We are, however, unable to agres that the principles ' 
laid down in Appoovier’s case 2, as to the characteristics of a joint 
family, necessarily militate against the view saken in Manjanatha 
v. Narayana ?; for the latter gives a kind of definiteness only to the 
shares of the branches and not to those of individual members," 
But it must be admitted that the Bombay view better accords with’ 





1. (1882) I. L. R. 5 M. 362. 2. (186s) 11 M I. A, 75, 
3. (1882) I. L. R. 6 M: 865. 
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the spirit of the notion of a joint family, whose continuance, in 
spite of the partial division, is assumed in both the cases. 


In so far as reliance is placed in both the decisions on the 
law considered to be respectively applicable, in the two Presiden- 
cies, to the analogous case of a division among ‘re-united’ 
co-parceners, we venture to doubt if the texts of the Smriti 
Chandrika or the Mayukha dealing with this matter, really afford 
any help in the solution of the present question. The point of 
difference between the two works, on that subject, arises out 
of the difference in their respective views as to the true 
nature and effect of ‘re-union’ The Mayukha allows re- 
union among all persons who may be parties to a division 
see also the Viramitrodaya Ch, 4 S. 3 while the Chandrika, 
putting a narrow construction upcn Brihaspati's text, holds that 
a re-union is possible only among the three specified relations and 
here, it accords with the view of Vijnanesvara (Mit. Ch. II. S. IX. 
p. 3) and Jimutavahana (Dayabhaga Ch. XII. p. 4). As to the ` 
effect of a re-union, the Mayukha seems to regard the re-united 
members as constituting a ‘joint family’, a partition amongst 
whom will be governed by the same rules as apply to an ordinary 
partition effected for the first time; but the Chandrika deals with 
the new status rather as a contractual relation, with certain special 
incidents and provides that in a partition between the re-united 
members, the shares shall correspond to the share capital (so to 
say) brought in by each member at the re-union. 


We may point out that the Smriti Chandrika view as to the 
effect of re-union has not been accepted by the Madras High Court 
in Kristraya v. Venkatramayya 1 followed in Narasimmacharly 
v. Singaramma? and if the re-united members are to be regarded 
as ‘co-parceners,’ it would be introducing a new kind of co-par- 
cenary, to hold that in the event of a division amongst them, it 
should be on principles different from those applicable to an 
ordinary co-parcenary under the Hindu Law (See Observations in 

` Jogeswar Narain Deo’s case 3 against mitredacine a new kind of 
survivorship). 

It is true that the text of EE as to division per 
stirpes (Ch. II. 121) has reference only toan ordinary general 
partition but all the commentators seem to agree that that 








1 (2903) 19 M. L. J. 728, 2. (1909) 19M. L. J. 719. 
3. (1896) I. L. R 28 C. 6TO s. c. 6 M. L. J. 75. 
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text applies to a second division also, between re-united cO-parce- 
ners: And taking it with the text of Manu (Ch. 9 V. 210) which 
ordains equality of partition even amongst re-united cO-parcenera, 
it seems’ reasonable to hold that the texts justify a ‘ per stirpes 
equality ’ in tha second division and that here is no warrant for 
‘moderating’ this, as it were, by reference to the allotments 
made at the first divisions f : ' 


\ 


Subramanya v. Balasubramanya: I. L. R. 38M. 927. 


The Judgment of the Full Bench ir this case removes the 
hardship that used to be caused by tke case in Dorasami 
v. Venkataseshayya 1 without any apparent compensating 
advantage. The new Civil Procedure Code has removed what 
little foundation there was for the Cider view. On the 
judgment of the Full Bench two points strike one. The first is 
whether the rule would hold good when bosh the mortgages have 
fallen due and can be sued upon. The cass under consideration 
was one of that sort though no reference is made to that fact. 
Apparently no importance was attached to it. In the case of 
successive leases it has been held that though each lease futnishes 
a separate cause of action, one action shoud be brought for the 
whole amount if at the, time of the suit, the rent for more than ` 
one year has accrued due Shanmugam Palai v. Syed Ghulam 
Ghose 2, The second thing is, would the ru adopted by the Full 
Bench viz., that each mortgage furnishes a cistinct cause of action 
justify the reservation of the claim on the second mortgage when 
a suit is brought on the first ? We fancy not for the second mort- 
gagee is certainly a necessary party to the scit on the first mort- 
gage and is bound to have his claim providec for in the decree, It 
need hardly be said that this judgment leaves unaffected the other 
rule laid down in Dorasami v. Venkataseshayya 1 that the 
mortgagor is bound to redeem all the mortgages existing on the 
property in favour of the mortgagee. \ 





Kimber v. The British India Steam Navigation Co., Ltd., 
L L. R. 38 M. 941. 


In this case, following the judgment of the Privy Council 
ia Chartered Bank of India Australia and Caina v. British India 





1. (1901) I. L. R. 25 M. 108. 2. (1903) I. L. R. 27 M. 116, 
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Steam Navigation : sf. 1» theit Taaki declined to follow 
Shaik Mahomed. Ruiuther v. British India Steam Navi- 
gation Oo. 2. .As Mr. Justice Tyabji rightly points out, the 
judgment in the laiter case is not a Full Bench judgment. Any- 
how, the decision of the Privy Council on the direct pomt involved 
though on an appeal, from another part of the King’s Dominions 
must bind the Indian Courts. His Majesty in Council is one 
tribunal whatever the quarter from which the appeal comes. 


Yellammal v. Ayyappa Naick I. L. R. 38 M. 972. 

“Though the term “movable” in Art. 29 would seem to include 
a ‘debt (see S. 3 of the General Clauses Act) and the Full Bench 
in Chidambaram Pattar v. Ramasami Pattar 3 has seen nothing 
incongruous in applying the word possession to ‘debt, the close 
affinity between the Civil Procedure and the Limitation Acts and 
the a priori likelihood of the use åf the term in both. the Acts in the 
same sense predisposes oae in favour of. the view taken by the 
Judges in this case which has the additional recommendation of 
giving the word its natural meaning. 


amoa GA ne E A a we ee 
1. (1909) A. C. 869. 2. (1908) I. L. R. 33 M. 95. 
8, (1908) I. L. R, 27 M. 67. 
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l ‘Drigpal v. Kallu: I. L. R. 37 All. 660. 


: Referring to the provisions: of 8. 5 of Act XIV of 1859 
(which corresponds to Art. 134 of the- present Limitation Act) 
Lord Cairns said “ Their Lordships cannot fail to observe that the . 

` provisions of this section are of an extremely str-ngent kind. They 
take away and cut down the title whioh ex hypofresi is a good title 
of a cestwique trust mortgagee, &c.***, They cus down that title as 
regards the number of years that the person would have had a right 

, to assert it; from a very great length of time, sixty years, they cut, 

“it down to twelve years. It is, therefore, only proper that any 
` person claiming the benefit of this section shoud clearly and dis- 

tinctly show that he fills the position of the person contemplated 

by this section as a person who ought to be protected.” Radanath 

Doss v. Gisborne 1. The change of language in Art. .134 does not 
in any way affect the force of their Lordships reasoning. .We 
may, therefore, take it that even under the preseat Act the burden 
of proving the requisites necessary for claiming the benefit of the 
article is on the defendant. Observations to tke contrary in this 
case are opposed to their Lordships’ view and mast be disregarded. 
(See Muthu v. Kambalinga 2, Veerabadra Twan v. Veerappa 
Tevan 3, Vythilingam Pillai v. Kuthirvatta Hair 4, The first 

requisite according to their Lordships for the application of the 

article is that the defendant should be a purchassr, that is to say, 
one that not merely purchases a mortgage as mortgage but one that 
purchases that which is de facto a mortgage upon a representation 
made to him and in the full belief that it is not a mortgage but 
an absolute title. Their Lordships expand the same idea by re- 
ferring to the averments necessary to constitute a plea cf purchage 
for value. The very first averment in such a plea is that the 
person selling was either seized or alleged that he was seized for 
an absolute title, and then it goes on tosay that being so seized 
or alleging tobe seized, he contracted tosell end did ‘sell and 
convey that absolute title asserting it to be such to the purchaser 
who paid the money for that which was thus sold. A person 
that purchases with the knowledge that the seller has not thé 
title which he purports to convey could not be said either to believe 
that full title passes to him or to pay for the -full title. The 


1. (1871) 14 M. I. A, 1 à ; 2. 41889) I.D. R.12 M. 816. 
3. (1906) I: L R. 29 M. 501. 4, (1919) 18 I. 0. 609, 
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reasoning of “their Lordships jt will is noticed is not based 
on the words “in good faith’ which ate now. deleted but on the 
word “purchaser”. The omission of those words can justify 


at best. cnly the letting in of people with constructive notice. 


“of the defect of title Pandu v.: Vittu 1. The retention 
-of those words would have excluded a -number of persons 
who may have hcnestly believed in the title bat for want 
of due care. and caution’ (See Sec. 3), might be unable to 
take the benefit of the article. The case where both the 
parties know -the source of title, ‘for jnstance in the not un- 
familiar case of mortgages by conditicnal sale but believe on a 


mistaken construction of the document thatthe title of the vendor | 
has become abégolute, is somewhat on the line but we should fancy ` 


that it would, notwithstanding protestations of the parties to the 
contrary, be cnly a case of assignment and Art. 148 would 
apply. The alteration of the word, “ purchase” into “ transfer” 
~ designed as well-known to neutralise the effect of Abhiram 
Goswami w. Shyamacharan Nandi 2 cannot have the effect of also 
reversing the whole course of decisions on the construction of the 
article. Such a violent change of policy would have been 
‘more clearly indicated if really meant. (See 3 L. W. 19). 


Even apart from the history behind it, the words of the’ 


article “property mortgaged and afterwards transferred by 
“the mortgagee” could only apply to actual dealings with the 
property mortgaged and not to dealings in fact with the 


mortgage though ostensibly with the property. The instance ` 


put by us above would on the parties’ own “showing be a case of 
dealing with the mortgage though they protest that it is a se 
with the property. 


STS aoe he Ri ee ee Le ee ae BO ne eee - 
1, (1894) 1. Iu. R. 19 B. 140, 2. (1909).I. L. R. 86 ©. 1008. 
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Abdul Ghafer v. Nur Jahan Begam : I. L. R. 37 All. 434. 


The Allahabad High. Court had to corsider in several cases 
recently, the proper article of limitation app.icable to suits brought , 
by one of-the heirs of a deceased Mahcmedan against his co-heir 
for his share of the money realised by the -atter out of the debts 
due to the esiate. Masiuddin v. Imtaz Unxisa 1, Amina Bibi v. 
Nagin Unnisa Bibi 2, Parsotam Rao Tantra v. Radha Bai 8. 
Théir Lordships uniformly applied Art. 62Zof the Limitation Act. 
Such suits ought, we think, to be carefully distinguished from 
suits for partition of movables belonging tc tue estate’ which are 
governed according to the Madras Full Benzh case in Khaderesa : 
Haji Bapper v. Putter Vittil Syissah Ummah 4, by Art. 120. The 
money realised by one of the co-heirs is not money belonging to 
the estate though it is money representing tke estate.. The movable 
property belonging to the estate is the debs and not the money 
‘recovered. In the absence of a succession . zertificate payment to 
one of the co-heirs may not at all bind tne other co-heirs and 
adoption cf the payment by the other co-heirs is entirely . 
optional with them. This aspect of the case seems to be overlooked - 
in Addul Rahiman v. Pathummal Bibi 5, Again, though action 
for a share of the money realised may be barred, it may 
well be when a suit for partition is brouglt by the member who 
has. made the collection or for the matter of that even when he 
’ is, a defendant, his collecticn might be taken account of in 
distributing the property See Nooroodin Sah.:b vy. Ibrahim Saheb 6. 
Again in’ this country, where Mahomedan co-heirs live tcgether | 
and one of them acts as manager, the court may well.deal with 
him on the footing of an agent, or de facto guardian, according 
as the other heirs are majors or minors, liable to account 
Parsotam Rao Tantra v. Radha Bhai 7. It may even be that 
when one co-heir receives the money as co-/eir on behalf of him- 
self and the other heirs, his further possession of the amount 
- should be’ treated as adverse only on a refusal by him to account 











1, (1914) I. D. R. 87 A. 40. 2. (1915. I. L. kK. 87 A, 288, 
. 8. (1915) I. L. R. 87 A. 818. i 4. (1910 L L. R. 384 M. 511. 
5, (1915) BOM. I. J. 104. 6. (1910 20 M. L. J. 964, 


7. ` (1915) I. L. R. 87 A. 313. 
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for the same. See Marian Biviammal v. Kadir Mira Saheb 
Tangan 1, and Abdul Rahiman v. Pathummal Bibi 2. It must 
at least be open to them to ratify his act on their behalf and call . 
upon him to account for tke amount got. Again, as held in Subta- 
rao v. Ramarao 8, a suit for account is not. governed by Art. 62; 

. wherever an accountable relationship is established, the applica- 
- tion of that article would be excluded. Where nó such accountable © 
relationship exists, we think the Allahabad High Court is right 
in holding that that article would apply. We are not quite 
certain, however, that the case under review was not a case of such 
accountable relationship. Though Mahamad Rissat Ali v. Hasain 
Banu * is notan authority for holding that Art. 62 is not applicable 
“to acase like the present it is an authority for the position that 
an action against a person who takes possession of the movable 
property of a deceased man by another claiming as heir is not an 
ordinary action for specific movables against a person wrongfully 
taking possession to which Art. 49 would apply but an action .to 
< establish title as heir governed by Art. 120. That could be only on 
the ground that defendant’s possession is that of an executor de 
son tort liable to account to the rightful heir. Both trustees de 
- gon tort and guardians de son tort are known to law and are 
subject to all the liabilities of trustees and guardians de jure. 
The position of the defendant in the case under review was one 
very closely resembling that of an executor. The defendant had" 
- taken out a succession certificate which gave him an exclusive 
title to collect the debt and had collected the debt and S. 25 of 
the Succession Certificate Act contemplates a liability to account, 
though if cannot be said toi impose, it. 





Ali Haffiz v. Abdur Rahaman I. L, R. 42 C. 1185. 


‘We do not quite follow the.learned Judge when, with refe- 
rence to Budh Singh v. Niradbaran Roy 5 and Budree Doss v. 
Chooni Lal 6, he says, “I am.quite ‘in agreement with them in 
so far as they decide that relief such as is asked for here against 
defendant No. 2 does not come within the scope of S. 539 of Act 





XIV of 1882 * * * * but I see no reason why ## * * * he 
1. (1915) 29 I. C. 275. - 2. (1915) 30 M. D. J. 104. 
3. (1915) 80 M. L. J. 841. 4. (1898) I L. R. 21 0. 157 (P.C Y. 


5. (1908) 2 C.L 9.481. ` - 6. (1906) I. L. R. 88 G,-789. 
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should not in this suit be declared to be a trustee.of the trust 
property and be directed to convey the proverty.” So far as we 
can gather from the report, the relief'asked 7or against defendant 
No. 2 was a declaration of the invalidity g the. alienation in his 
favour and an order that he and the trustee should deliver up the 
conveyance for cancellation and execute releases, etc. . 


Taking the question of ‘reliefs’ thers is little difference in 
substance between those which, in the cases cited were held to 
fall outside S. 539 and the one suggested by the learned Judge 
viz., a direction to the alienee to convey. E the decisions merely 
rested on the ground that, as the plainti€s suing under S. 539 
have themselves no title to possession, thsy cannot get a decree 
in ejectment, it may be another matter. Eut in so far as they 
proceed on the footing that that section warrants any reliefs or 
directions being given, only of the nature and to the extent speci- 
fied in the sub-clauses of the section, it cannot be consistently held 
that a declaration of invalidity in respect of a particular alienation 
or a direction to the alienee to reconvey to the trustee will be cover- 
ed by that section. The learned Judge evidently holds that though 
the declaration and direction referred to by him are beyond the 
scope’ of 9. 539, there is nothing to prevents prayer for such relief 
being combined with a suit under that section, and in support of 
_ this view he relies on O. 1, R. 3, ©. P..C. (ld S. 28). 


On this question of joinder we are not sure if the rules of 
O. 1 which were intended to apply to cases m which the suit is, 
“as ordinarily happens, brought by a persor to vindicate some 
right of his own, can be held to govern suits under S. 92 (old, 589.) 
And this will apply to the reliance placed by Seshagiri Aiyar, J. 
in Raghavalu Chetty v. Pellati Sttamma 1 an R, 10 of O. 1. As 
for arguments of convenience and expediency, they seem to be 
advanced on both sides. The objection to a joinder of the kind in 
question would really seem to rest not on aay particular rule but 
on the ground that in creating a special prceedure and an exclu- 
sive jurisdiction under S. 92, the legislature is not-likely to have 
intended to allow the inclusion in such suis, of questions which 
do not strictly relate to the ‘execution’ of the trusts or matters 
which under the ordinary law may be agitated in courts of other 
grades. : 





1. (1914) 27 M. L. J. 266, 
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The law is at present ina state of regrettable uncertainty as 
to the place of alienees in suits’ under 5,.92 C. P.C. In the 
‘Legislation of 1908, the conflict of cases as to the-question of the 
removal .of trustees was set at rest, but the legislature has 
not dealt with the present question, though judicial opinion was 
as sharply divided on this point also We must, however, point 
‘out that the argument based on the analogy of the English deci- 
‘sions under Romilly’ s Act cannot have much ‘weight in future, 
for that has been expressly ‘departed from by the legislature, im 
including ‘removal’ under S. 92. We may also’ add that many 
cases like Zafar yah Ali v. Baktawar Singh 1, Sheoratan Kunwari 
v. Ram Pargash 2, Dasondhay v. Muhammad Abu, Nasur 8, 
Lakshman Das Baraan v. Ganpatrav Krishna 4, Kariz 
Hassan v. Sagun Balkrishna 5, though sometimes referred to 
in this connection, have really no bearing on the question under 
consideration ; for rightly or wrongly, the claims were there made 
_and the reliefs awarded on foot of the personal rights of the plaint- 
iffs and quite independently’ of S. 539. Nor is any analogy 
afforded by decisions ‘that only hold that suits by trustees to 
recover possession of trust properties are outside that section. 
Cf. Vishvanath Govind Deshmane v. Rambhat 6, Shri Dhundira; 
Ganesh “Dev v. Ganesh", Muhammad Abdul Majid Khan v. 
Ahmad Said Khan 3, Ay yatunnessa Bibi v. Kulfu Khalifa 9, 
Amongst the relevant cases, the Madras view seems to be that 
alienees should not be made parties to suits under S. 92 
' (Cf. per Wallis, C. J. in Raghavalu Chetti v. Seetamma 10, 


That was also the view indicated by Mookerjee, J. in Budh Singh's’ 


caseand by Woodroffe, J. in Budree Doss's case. The inclination 
of the Allahabad High Court was also at one time, in the same 
direction See Huseini Begam v. The Collector of Moradabad 11. In 
Sajedur Raja Chowdhuri v. Gour Mohun 12, Banerjee and Ram- 
pini, JJ . went to the other extreme and held that the general 
words of the last sub-clause in S. 539 will cover a claim to 
recover possession from third parties fo whom trust properties 





1. (1888) I. L. R 5A. 497. - 2, (1896) I. L. R. 18 A. 227. 
~ 8. (1911) I. L. R. 83 A. 660. ` 4. (1884) L'L. R.8 B. 365. 
5. (1899) I. L. R. 24 B. 170. ` 6 (1890) I. L. R. 15 B. 148. 
7. (1898):'L.-D. R. 18 B. Tal, ` 8. (1918) I. L. R. 35 A. 459 
9. (1914) I. L. R. 410. 749. 10 (1914) 37 M. L. J. 266; 
11. (1897) I. L. R 20 A. 46 12, (1897) I. L. R. 240 418, 
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may have been improperly alienated. THs view however has not 
found general acceptance. | i 


Recent decisions tend to something like an intermediate- 
view. While recognising that no relief, whether by way of 
possession.or by way of declaration, can be awarded in such 
suits as against alienees or trespassers in possession, they 
hold that they would be proper parties to such suits, so that 
the Court may be enabled effectually to adjudicate on the 
character of the property in their possession or the propriety of 
the alienation under which they claim. Of. Ghazaffar Hussain 
Khan v. Yawar Husain ! Manohari ~. Muhammad Ismail ? 
Collector of Poona v. Bai Chanchal Pai and per Seshagiri 
Aiyar, J., in Raghavalu Chetti’s case +. This immediately raises 
the question whether the finding arrived at in the suit under 
S. 92 will be res judicata in any subsequent suit for possession 
by the trustee against the trespasser or alienee. In view of the 
difficulty in holding that the trustees—pliintiffs in the later suit— 
‘are persons ‘claiming under’ the plaintiffs in the earlier suit and 
in giving a conclusive effect to ‘findings’ against which as mere 
findings the trespasser or alienee could not have appealed, there is 

a natural hesitation to apply the ruie of ~es judicata in such cases 
` see however Manohari v. Muhammad Ismail 2. It is also for ` 
consideration whether the rule laid down in Ramados v. Hanu- 
mantha Row 5 as to the conclusiveness of a scheme will have 
any and what bearing cn this questicn. 


Tarakumari v. Chaturbhuj Narayan Singh I. L. R. 42 C. 
1179 (P. C.) i 


There was practically no dispute atcut the facts in this case, 
but the courts have successively differed. as to whether or not they 
warrant an inference of an ‘intention z0 become separate.’ We 
must, with all respect, confess our’ inabLity to see in the extracts 
cited from the Judgment of the High Court, any fallacy of the 
kind with which their Lordships seem to charge the learned 
Judges of the High Court, viz., a not on that ‘there could have 





1. (1905) I. L. R. 28 A. 112. 2. (1911) I. L. R. 88 A. 752. 
8. (1911) I. L. R. 85 B. 470. 2, (1914) 27 M. L. J. 266. 
Co 5. (1911) 1. L. R. 86 I. 864. 
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been no complete separation of the joint family as the impartible 
estate had not been partitioned.’ We would also venture to say 
that to the Indian mind, the circumstances relied on in their 
Lordship? judgment seem. by no means convincing proof: of an 
intention to become divided, in the sense, as the High Court put 
it, of ‘ sacrificing-the expectancy to succeed” to the impartible 
estate, by (or on the analogy of) survivorship. The non-existence 
-of co- parcenary rights in the impartible estate or the recognition 
of the Zemindar’s right of alienation does not bear on.the ques- 
tion of the joint character of the family ; and in view of the deci- 
sions of the same Board in the Belgaum case land the Devara 
` Kota maintenance case 2 the present ruling, it seems to us, cannot 


+ 


be regarded as an authority except on the facts’ of the particular - 


case. Beg y 
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NOTES OF INDIAN CESES. 
Majidmian v. Bibisaheb I. L. R. 40 E. 34. 
Though the right of a widow, under tha Muhamadan Law, to . 
retain possession of her husband’s estate till her dower- debt is 
discharged, has long been recognised, the incidents of that right 
seem to remain as yet unsettled ; and the decisions collected in 
ths Judgment of Tudball J. in Ali Buksk v. Allahdad Khan 1 
aford striking proof of the prevailing coafusion and conflict of 
case-law on the point. The basis on which the right was originally 
founded has now nearly ceised to be given effect to, viz. the 
general right under the Muhamadan law of any. creditor of a ` 
deceased person to help himself to the property of the deceased 
with a view to repaying himself—and the matter accordingly falls 
to be decided not so much by the logical application of definite 
principles as by the interpretation of particdlar dicta to be found 
in reported cases. The observations of the Tudicial Committee in 
Bebee Bachun's case 2 ave clear enough, £o far as they go, but 
they do not exhaust all aspécts of the question. Neither the 
analogy of alien nor that of a mortgage (whether simple or 
usufructuary) is complete and the concepzion ` of the right as a 
‘personal’ privilege, has proved equally misleading. On the 
question of ‘transferability’, some confucion has arisen from 
the omission to take note of the distinction between a transfer of 
the ‘property ’-itself by the widow and the transfer of the ‘right 
to remain in possession’ as incidental to a sransfer of the dower- 
debt. On the point of heritability, the cases do not seem to have 
always kept in view the difference between the right of the widow's l 
heirs to gue for the first time to get possession.on.the strength of her 
claim to dower and their right to get back tae possession of which 
-they or the widow might have been deprived. As to the origin 
of the widow's possession, it does not secm necessary to show 
that it was with the consent of the heirs; only it should not have 
commenced in fraud or by force. As to the remedies of the 
widow in possession to recover her dower, refSrence may be made to 
Mohammad Sharafat v. Wahida Sultan Begem 8. We are, however, 
not sure if one of*the assumptions made in the case under notice 
can be regarded as beyond question, viz., tat the widow or her 
heirs may be entitled to continue in possession even after a suit 
for the dower has become barred. 


1, (1910) I. D. R. 32 A. 551. a. astı) 14 M. I. A. 877, 
(1914) 19 ©. W. N. 50 
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Madappa Ganappa v. Joki Ghosal; I. L. B. 40 B. 60. 

While there are several cases which hold that a claim though 
barred may be available as an equilable set-off in a seit, a recent 
decision of this Court bas laid down a different rule; Vyravan 
Chetti v. Daivdstkamani 1. As regards, execution, there are 
two classes of cross-claim; provided for respectively by-Rr. 18 
and 19 of O. 21 Civil Procedure Code, Where the claims are 
under different decrees, there can be, it would appear, no set-off 
with’ reference to a barred decree for R. 18 can apply only if the 
two decrees are capable of execution ab the same time, 
i, e., it is only if steps had been taken in time, that the two 
decrees would have operated as mutual satisfaction pro tanto. 
Where the cross claims arise under the same decree, the party - 
entitled to the smaller amount has no right to take out execution 
and no question of lithitation can therefore arise so far as he is 
concerned. As for the direction to eater up satisfaction, this 
seems to be a direction to the Court and in any event, ik is not 
subject to the limitation prescribed by Art. 174. The rule 
proceeds to say that the party entitled to the larger sum -can 
take out execution only fot the difference between the two 
amounts, 

The principle is simple enough, but difficulties may arise in 
its practical application, in cases where the amounts are ascertain- 
ed at different times. The solution will depend upon the manner 


‘of applying Art. 182 to cases in which a decree is ‘ partly prelimi- 


nary and partly final.” This is a complication introduc2d by the 
new Code. What is the starting point for execution of that por- 
tion of a decree which is ‘final.’ Thete can be no,doubt that it 
can be executed as from the date of its passing; if so, why not 
start limitation immediately and if this is to bé the rule, we 
venture to doubt if the passing of a further final decree several 
years later in respect of the other party's claim, can resuscitate the 
right under the original final decree so as to bring the case within 
O. 21,R. 19. | 

Nazaralli v. Babamiya I. L. R., 40 B. 64. 

This case illustrates the rule that ib is not every administra- 





` tive prohibition that will invalidate a sub-contract. The prohibi- 


‘tion against sub-letting must be based on statutory authority, so 


as to have the force of law, before a violation of it can bring a 
case under 5, 23 of the Contract Act. 
1. (1907) I. L. R. 84 O. 829. (P. C.) 
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NOTES OF. INDIAN CASES. 


Kameswaramma v.:Venkatasubbarao : T. Tu: Re 38 M11120. 

` Ordinarily a decrée for debt obtained against tlie fatlier before 
partition is not executable after partition against the son andthe 
family property allotted to himn. The. founcation of- the’ Court's 
jurisdiction ‘to execute the decreé against the amily- property baing ` 
the father’s power. to alienate for his debt, on that power. 
ceasing to exist, the Court’s' jurisdiction alsc must cease and the 
only remedy open to the éreditor is, we think: to sue the sons 
upon the decree-debt if he is in time for it, Where ‘thé décreé is, 
against the father in his representative capac ty or the partition is - 
fraudulent, other considerations apply and tae’ decred ‘would-be 
- executable. against the family. property notwithstanding the parti- 
tion. What exactly will constitute fraud whish will vitiate a parti- 
tion may bea point of sone ‘nicety and has not been the ‘subject of” 
judicial consideration. It is doubtful “if a. real ‘partition, thé 
allotment being fair,: can. be ignored merely on the ground- 
that the, object of the; partition was to- defeat the execution of 

"the decrte. ‘| z ano ; E egi 

| Meenakshi v. Muniandi Panikkan : I. L -R. 38M: 1144.’ 

If the Mitakshara provided rules of inheritance for vaty 
specified kinds of martied woman’s property and left other cases 
unprovided for, there would then have >been Dp for: the 
application. of the rules of equity and good 2onscienée.* ‘But,‘as 
it is, Vijnaneshwavra; having: defined: stridhana so as to’ include 
all : kinds of property belonging to a- woman -the' rife- of 
‘inheritance prescribed by him should be followed: however - 
unmeritorious ‘fhe particular mode ‘of. acquisition’. might be. In 
the line-so prescribed, neither the illegitimate son: nor the illegiti-. 
mate daughter. find a place. By prostitutioc a woman does not 
: cease to be a married woman and as suck the acquisition of a 

f married woman who has ‘turned “prostitute ‘vill have- to. devolve 
according to the rules prescribed for ths devolution of | the 
property of a “married woman. “The cage of a woman who, is 
neither a married woman nor a maiden bet a, prostitute, is one . 
unprovided for and in. such. a case, the. Court may well have 
regard- to some- “of ithe- eguitable considezations referred to in 
the earlier’ cases though’ the foundation‘ of chose ‘considerations 
- requires more “elaborate ” ‘consideration tan has been given 
them, - ° : 

° N—10 
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Muthukaruppan Samban v. Muthu Samban: I. L. R. 38 
M. 1158. 


Having regard to the fact that sales of “reversions” as “‘in- 
tangible property” require registiabion irrespective of their value 
though it cannot be said that they are incapable of possesssion 

“(See Trasi Pillai v, -Sivagnana 1) we do not think that cases 
like Palani v. Selambara ? can be looked upon as safe guides 
for the construction of S. 54 of the Transfer of Property Act. 
While we agree that Sibendra Pada Banerjee v. Secretary of 

| State for India in Council 8 went too far if it decided (which is. 
doubtful) Cf. Sonat Chutia v. Sonaram Chutia 4 that a property in 
the prior occupation of the vendee cannot be sold by delivery of 
possession, and that for such delivery it may not be necessary “to 
have recourse to the. expedient of quitting the property at one 
moment and entering upon it ab another”, and “appropriate acts 
or declarations” on the spot may be sufficient (Cf. Shaik Ibhram _ 

v. Shaik Subman 5, Humera Bibi v. Naimunnissa Bibi 6 

Ex parte v. Fletcher“), we do not think that mere request 
by the vendor to the vendee to remain in possession in 
the capacity of vendee not made on the premises, woduld be ` 
sufficient. In cases where the prior possession is under a 
registered document which cannot be validly cancelled without 
writing (See S. 92 of the Evidence Act, Proviso 4), we should 

think that even the quitting of possession by the mortgagee or 
the lessee and then entering upon it would be insufficient. 

Publicity being one of the objects of insisting on delivery of - 

possession, courts should so construe the section as to secure the 
largest amount of publicity to the transaction without getting 
into mataphysical niceties about “ possession.” 

On another point decided in the case also, we entertain 
doubts. Though 8. 4 of the Transfer. of Property Act makes 
S. 54 supplemental to the Registration Act, it does not maké it a 
part of S. 17 in which case only S. 49 would prohibit the use of 
the untegistered sale deed as evidence of the terms of sale. S. 91 
of the Evidence Act also does not prohibit its use for the purpose. ` 
But the question remains whether when the deed is the mode in 








1, (1894) 5 M. L. J. 96. ` 2. (1886) I. L. R. 9 M. 267. 


3. (1907) I. L. R. 840. 207. 4, (1915) 20 C. W. N. 195. 
5. (1884) I. L. R. 9 B. 146. 6. (1905) I. L. R. 28 A. 147, 


1. (1877) L. R. 6 Ch. 809. 
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which. the parties wanted to convey propersy, it is permissible to 
rely upon other elements that might, if the parties so intended, 
have sufficed to convey title. On the whole, weshould think, in 
the absence of clear evidence that title. was ictended to be conveyed 
by the deed and not otherwise, wt res magis valeat, quam 
pereat the transaction should be upheld Kathari Narasimha 
Ragu v. Bhupathi Ragu 1. < 


Arunachala Aiyar, v. Ramaswami Aiya I. L. R. 88 M. 1171. 

In Kovuri Basawvi Reddi v. Tallaprajada Nagamma 2, the 
distinction between actions on covenant for title and those for 
the refund of purchase money based on fai ure of consideration 
was not sufficiently borne in mind and we think the view therein 
taken is rightly dissented from in this case. The action on the 
covenant is an action for damages and the breach takes place on the 
date of the sale whereas the other is an action for the restoration 
of the benefit obtained by the defendant under a contract ‘ which 
has bscome void (see Ss. 64 and 68 of ths Contract Act) and is 
‘governed by Art. 62 or 97 according as the failure of the consid- 
eration is from the date of the sale itself cr later. It is open to 
the vendee to frime his action as it suis him, there being no 
` rule of law compelling him to frame.it one way or the other but 
having once elected to frame his action in one way, it may be 
he would be’bound by it, There is a simiar option allowed to 
parties in some cases to sue in tort or to waive the tort and sue 
in the form of “ money had to the use of” Where the failure 
of consideration is on the date of the sale itself, it is more advanta- 
geous to the vendee to rely upon the covenent for title, the period 
of limitation being longer than under Art. i2 anda larger amount 
being also generally recoverable under ther former kind of action 
than under the latter but where there is some consideration to start 
with, as for instance where possession is transferred to the vendee 
und he is evicted only later, it is generally more advantageous to 
the vendee to rely upon Art. 97 as under that Article time runs 
only from the date of the failure of considsration. On the other 
hand, it is doubtful if an action in this form will lie unless there 
is a total failure of consideration while dairages on the covenant 
can be had for any defect in the title, however small. 


1. (1916) 29 M. L. J.-724 ; 2. (.912) I. L. R. 35 M. 34. l 
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Venkatesha Malia v.. Ramaja Higde: I. L. R. 38 M. 1192.. 

- In Srinivasa v. Venkata 1 it was held that where sanction 
is obtained from ‘the District’ Court for two reliefs, a suit 
cannot be maintained for only one of them. This case extends | 
the principle further and holds that where sanction is obtained 
by two persons, one of them alone cannot maintain the action 
relying upon the sanction. The extension may be sound enough 
but 'the question is to, what extent the suit brought ‘must: tally 
with the petition presented before the District J udge. S. 18 does 
not say that a copy of the proposed plaint should be filed and 
sanction obtained for the same as is the case in England where 
Attorney- General's: leave is to be obtained to a Relator’s action. 
Seétion 18 of the Religious Endowments Act it will be noticed, 
does not give the Court any discretion in-the matter provided it is 
satisfied- that there are prima facie grounds, it is bound to give > 
sanction. Is the patty bound also to confine himself to the grounds 
that found favour with the J udge? Atany rate, it cannot be that 
the Court is bound to ‘disregard all considerations other than those . 
that weighed with the Judge that gave. sanction, 

If one of the parties that obtained sanction dies: before” 
suit, is the other precluded from suing ? We have the authority. 
- of the Allahabad High Court on S. 92 Civil Procedure Code 
that a suit. under 8.92 0. P, C. may be continued even though the 
- parties obtaining sanction die but their Lordships hold that 
Court’s leave must be obtained by the new parties. This is an 
extension of S. 92 on English analogies and seems to have little 
justification in 5. 92. Having regard to the practice of sub- 

mitting plaints for the sanction of the Attorney-General and 
the large powers of intervention possessed by him we think that 
the English analogies are not likely ‘to help us much in the 
matter. But on the wording of the section, leave’ being’ for 
the suit, any substantial alteration of the suit either in respect ` 
of the parties, or the reliefs or the substantial grounds for relief 
might require a sanction from the Court before the suit is institu- 
‘ted in an altered form but when once the suit is instituted, further 
procedure, we should think, be entirely. governed by the rules of- 
the Civil Procedure. ` 


£ 
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Subbareddi v. Venkatrami Reddi: I, L. R. 88 M. 1187. 
We must confess we are unable to appreciate the distinction ` 
made in this case between the contract by an individual member 
- of a joint Hindu family to assign his share mn the entire family 
` properties and the-contract by kim to Sésign his share in a portion 
only of the family property. In strict theozy, the one is as little 
assignable a3 the other Sadaburt Pershad Sahoo v. Foolbash Per- 
shad Sahoo 1. The interest of the individual member in the’entire 
family property is not in essence different fram that in any portion 
~of if and in theory the objections to enforcing bis contract i in res- 
pect of the latter are equally applicable to the former. To specifical- 
ly enforce contracts for the sale of individual member's shares is an 
advance upon the law as laid down by the cerlier decisions which 
only recognise alienations actually effected and one is not certain if 
in so doing the Courts have not contravened the rale laid down by 
_ the Privy Council in Luxman v. Ramachandra 2. It is hardly fair 
that the Court should lend itself to createan equity in favour of the 
vendee against the family. The course suggested in Vosuri Rama ' 
raju v. Tvalury Ramalinga 3 of enforcing specific performance of 
` the contract for the sale of specific property (not merely the share of 
the individual’ member) against the individual who- entered “into it 
“without deciding whether the sale is binding against the family is 
specially objectionable from this point af view, although it 
avoids the decision of difficult questions of . equity between 
` the family and the stranger in advance before an actual suit - 
for partition-is brought. If the courts. skould be’ inclined to ` 
specifically enforce such contiacts we think that all questions as 
regards the binding nature of the contracts.as against the other 
members should be decided in the suit for specific performance 
itself and there does not seem to be any tking against principle 
in its being so done especially when possession is claimed (see S. 27 
el: (c) Specific Relief Act. Shunmugham Chety v. Subba Reddy 4, 
Alagappa Mudaliar v. Sivaramasundara Eudaliar 5. Merbai v, 
Perozbai 6, Krishnaswami v. Sundarappayyn 7, E.R. 5 Esq. 917. 
“ Danièll's Chancery. Practice` vol.: i. p. 194 Fry on Specific ` 
Performance para. 209. Even where the contract is ony f 
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for the sale of ‘the share of an individual member, the Court 
must have the other members of the family before it and go 
into the question if the share contracted to be dssigned could 
be equitably and -without prejudice to the other members be 
assigned to the vendee and order specific performance only inthe 
event of its finding that it cduld be so done. If having regard-to the 
value of the property or otherwise the work of determining the 
' eguities is disproportionately heavy or unfair to the vendor or the 
family the Court should reject the claim for specific performance. 
It will be observed that these considerations would not generally 
apply to contracts for the sale of tho share in the entire family 
properties and ordinarily speaking, they could be specifically 
enforced without any injustice. . 


Mancharam v. Panabhai I. L. R., 40 B. 51. 

We have nothing to’ say against the result of the case; but 
it seenis to us desirable to point out that the judgment should 
not be understood to imply that in cases where a Hindu widow’s . 
transaction is not fictitious but operative, Art. 91 of the Limita- 
tion Act will apply to a suit for possession by the reversioner. 
The learned Judges might wel] have rested their decison on the 
ground that where a reversioner impeaches a widow’s transaction 
as beyond her powers, it is not necessary for him to ‘ set it aside’ 
within’ the meaning of Art. 91, Bijoy Gopal Mukerjee v. Krishna ` 
Mahishi Debi 1.. iy 

Hanuman Pershad v. Judu Nandan Thakur I. L, R. 43. C, 20. 


As early as 1872 the Judicial Committee emphasised the 
need:for a strict construction of the provision in the Civil Proce- 
dure Code against benamt purchases in execution sales (Buhuns 
Kowar v. Buhooree Lal 2 and they recognised that the real owner 
if in possession may rely on the benami character of the purchase 
as a defence. (See also Lokhee Narain v. Kallypoddo 3). Their 
Lordships’ observations do not cover the intermediate case, of the 
real owner in possession suing as plaintiff, for a declaration or- 
injunction, as against the certified purchaser. Such were the 
cases in Sasti Churn v. Anopurna tand Bishon Dial v. Gha- 
ziuddin 5, where the ‘courts differed in their view;and in the 
present case, Coxe J, expresses his agreement with the. Allaha- 
bad view. We cannot help feeling that the decision in Sasti 
Churn’s case is inconsistent with the express languige of S. 317 ` 
C. P. C.; for the section is not confined to suits for ‘possession’, 
We have also to-state that the reasoning of the Madras High Court 

1, (1907) I. L BR. 81 0. 420. 2. (1872) 14. M. T. A. 496. 


3. (1875) L. R. 2 I. A. 154. ; 4. (1896) I. L. R. 28. 0. 
5. (1901) I. L. R. 28. A. 175.. oe 
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in Monappa v. Surappa 1 is, if possible; even more directly opposed 
to the section, for there the suit was for. possession, The argu- 
ment of waiver or transfer otf title, by the g-ving up of possession 
to the real purchaser, is met by the remarke of the Privy Council 
in Buhuns Kowar case; and as pointed out m the Allahabad case, 
` the learned Judges of the Madras High Jourt have evidently 
misread some of the observations of the Jud-cial Committee. The 
decision must be taken to have been dissented from, in Kanda- 
sami v. Nagalinga ? and Kamurudeen v. Neor Mahomad 3, It is 
scarcely necessary to add that cases like Bath Singh Doodhooria 
v. Ganesh Chunder Sen 4 and Narasimha Razu v. Veerabhadra 5 
rest on a different principle, viz. that in virtue of the pre- existing 
relation between the parties, the purchase by the one enures, in 
whole or in part, to the benefit of the other. The recent decision 
of the Judicial Committee in Ganga Sahai c. Keshri 6 is another 
illustration of the same principle. 


` Puncha Thakur v. Bindeswari Thakur, L. R. 43 C. 28. 
Recent decisions on the question of the alienability of offices 
connected with religious institutions are far ‘rom,easily reconcile- 
‘able. Cf. Sundarambal Ammal v. Yogawana Gurukkal 7 with 
Mahamaya Debi v. Haridas Haldar 8, and the present case seems 
only calculated to’add to the EA A We note with some sur- ` 
prise that the Judgm-nt makes no reference -o Mahamaya Debi v. 
. Haridas Haldar 8. The sale of the office ‘had been directed by a 
decree and so far as parties bound by that deczee are concerned, the 
rule of inalienability cannot reasonably he held to prevail (cf. Suppa 
Bhattar v. Suppu Sokkayya Bhattar, 9 where Lakshmanaswami 
v. Rangamma is doubted. As to the offericgs, the right to share 
which was. sold, being voluntary, we do not see that 
that circumstance bears on the question o° alienability, if the 


offerings formed part of the emoluments of an office in a temple. 
(Cf. Saripaka v. Mathwrall.) The uncertainty of the ‘income 


will not bring the case under S. 6 (a) of the Transfer of Property 
Act, for the “ right ” transferred is an existing right.. We find 
it difficult to agree with the interpretation dlaced by the learned 
Judges on the decision. in Dino Nath v. Pr ctap Chandral2, In 
“so far as: reliance is placed on Kashi- Jhandra vy. Kailash 
Chandral8 we would point out that even Dino Nath’s case (though: 








1. (1886) I L R. 11. M. 284. a. (1912) 1.. E R. 36 M. 564. i 
8. . (4914) 28-M. L. J .251, 4. (1873) 18 BLL. R. 317 (P. C.) `= 
5.. (1898) I D. R. 17 M 382. ,. 8. (1915) I. L. R.87 A 545. 

7. (1914) I. L. R. 88 M: 850 - (1914) 1 L R 420. 455., 

9 (1915) 29 M. D. J. 558. . io, (1902, 1.. R. 26 ar gi. 

11. (1914) 26 M L 12. (1899)-I L.R. 27 C. 8 


. J: 482. 
18. (1899) I. L. R. 26 ©. 856 
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it attempts ‘to distinguish it) is scarcely consistent with-it and; 

as observed by the Madras High Court in Bheemacharyulu v. 

Ramanujacharyulu 1, thé ‘ground of the decision in that case is 
` not ‘altogether satisfactory.’ a i 


Rameswar Malla v. Sri Sri Jiu Thakur, I-L. R. 43 0.34. >- 


In view of the observation of the Privy Council in Ishwar 
Shiam Chund v. Ram Kanai Ghose 2. the learned Judges were 
of course justified in holding that Article 134, as amended, in the | 
‘Limitation Act of 1908 would apply to leases as well. Their 
conclusion that a lease is an alienation ‘for valuable consideration’ 
even when no premium is paid,-is in accord with the opinion” 
expressed by Sundara Iyer and Sadasiva Iyer, JJ. in Narasaya 
Udapa v. Venkataramana. Bhatia 8, We are however unable to 
agree with the reason given by Fletcher, J. for holding that $..30 | 
of the Limitation Act did not apply to the case. Tt is not correct 
tosay that the decisions of the Judicial Committee in Abhiram 
Goswami’s case+ and Ishwar Shiam Chumd’s case 5 ‘show 
that no ‘period of limitation- was prescribed for a suit’ of 
the present nature under the : Act. of :1877, It is well 
established that the scheme -of the Indian Law: of Limitation 
- jg that every suit jis governed , by some rule:.:of ` limitation, 
‘the residuary article applying’ where there is no specific 
article to meet the case. - “All-that the: Privy Coumeil laid down 
in the cases mentioned was that Art. 134 of the Act of 1877 
would not:apply to the case of a lease. As pointed out in Na- 
raya v. Venkatramana 6 Art.. 142 or at-any rate 144 would: 
certainly have governed the case. under the older Act and this, it- 
seems to us, suffices to let in the operation of S, 30. It is-of - 
course a different question, whether, for the purpose -of applying. . 
` that section the present case is one in respect. of which the period 
prescribed bythe new act is shorter than that prescribed under: 
- the earlier Act. The number of years is the same i. e. 12 years; 
both under Art. 134-of the new Act and. Art.. 144 of the old Act. 
But there is a différence in the starting point, for possession may 
not always be adverse from the date of the alienation, See 
Abhiram Goswami’s Case: cf. also Muthuswamier v. Sri Methanitht 


== Sapamier.7 and it may. accordingly. turn out that in’ particular 


cases Art. 144 would have permitted a suiteven after a date when it 
would have become barréd if Art..134 applied. It.isby no means 
clear, whether this kind of difference is within the-saving of 8. 30. 








1, (1907) 17 MLJ. 498° 0 o < .@. (1911) T. È. R, 88 0, 526. 
8. (1912) 28 M. L. J. 9860.” | <+ 4, ` (1909) Ti L. R. 36 O. 1008. 
5 01911), I. L. R. 88 C. 526. 6. (1912) 28 M. L, J. 260. 

-7 7. (1918)I.L. R. 88 M: 856.-.! NG 
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_-VIJNANESHWARA. 
areata TAAT Rtas Heat eT Ke 5 
“ieg: Ba ua AATA: AETR: 
ATAR qsa a asa aA | 
ARC RATA FASE HET TETAK, 


(There neither was nor js nor will ever bea city like Kalyanä, 
“ora king like Vikrama or a Pandit like Vijnaneshwara. May these 
three live for ever.) Such is the proud boastamade by’ -Vijnanesh-* 
wara at the end of his work for his city, his „sovereign and for 
himself. However much the two former might have bulked in 
contemporary Indian History (there is no doubt they did bulk 
very.Jarge), they are now little more than names. But that is not 
the case with Vijnaneshwara. He still occupies a@ pre-eminent 
position as a Doctor of Hindu Law and his position does nct seem 
to be in danger of being assailed. We shal: try to indicate somè 
of thè elements that have contributed to gize him that” position. - 
‘His styie which in point of brevity (few wèds and much sense, — 
as he puts it) and preciseness has no equal :n the legal literature 
‘of this country, must have had not a little share in giving him 
. that position. To some extent, his pcsitioa as the chief adviser 
of the ruler of a mighty and prosperous Empire might also have 
contributed to it. But in this, Madhava aad great advantages 
_ over him. He was a scholar of greater reputation and whereas ` 
Vikrama’s: Empire soon came to notaing the Empire in 
which he was-Prime-minister lasted in unebated “glory for over 
‘two centuries after him. It may safely be nferred ‘therefore that 
what was chiefly instrumental in giving bini this pre-eminent 
position must have been not this or that adventitious circumstance ` 
but the .substantial merit of. the, system shat he propounds, its 
suitability” to the needs of the times and its general agreement with 
the convictions of the people. -Great master as he was in 
the art of balancing, explaining if need be, of disterting 
. texts, he constantly raises the- discussion above the dull leyel 
of wordy warfare by appealing to higher reason and’ morality. 
1-8 . : 
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His. success. with his, contemporaries one -has no doubt, was 
due not.a little to this ethical appeal, -Argument in favour of 
the right. of succession of the widow not prepared to raise 
issue for the husband, like that in the words “ ada TAAT 


qaqaia a para aie HATI: ” “can it be that achaste 
wife should not inherit but a woman reprobated by the world 
and the shastras for her act (niyoga) should?” must have been felt ` 
tobe irresistible. . Again, whén discussing the texts about the 
relations between the-master and his female slave, we find him 
asserting TAARAT SATA TH TA: TAA R ETR, A eaa- 
art: (Slavery is loss of independence but it does not mean aban- 
donment of one’s Dharma). He had the boldness to-declave in the 
‘face of numerous texts, relying on nothing better than the duty 
of the King to administer justice, that enjoyment however long, 
‘originating in-wrong could not confer right on the wrong doer. 
The general humanity of his views mustalso have had much to do 
-with his pepularity. He is the greatest champion of- women’s 
rights that India had in the domain of law. Jimutavahana who 
came later was able to extend in some directions ` women’s right 
of inheritance but on. the. whole, his views are more retrograde- 
than Vijnanesh wara” s.» He provides for the maintenance not only 
of. chaste women but also of the fallen.. The husband is bound: 
to maintain the, unchaste. wife, and the relations, the unchaste 
widow. It is.their duty to improve them,. While the earlier, for .. 
thé matter of that many cf the later writers, circumscribe woman's 
property within the narrow limits. prescribed by Manu,.he inclu- _ 
ded all ‘property .however :acquired within the definition. The 
: liberty taken by him with the texts evoked. protests; we find one 
” writer saying that a particular rule was evolved by Vijnaneshwara 
out of his brains (aaea) and deserved no consideration 
-buti in the long run Vijnanesh wara won. His bold generalisations 
g gave his system: a: certain- logical completeness: which must 
have’ appealed: strongly to the subtle mind of the Hindu - “Lawyer. 
For instance, . “taking. kisi rules of- inheritance and succession 
„they are based on three fundamental principles (i) that property 
igs secular’ (arat ad) (ii) that consanguinity and not religi- 
. ous- efficacy i is the basis of heirshipi: e., his dectrine of Sapindata, 
Thé" term: Sapinda being Ga eka in the sénse of a person 
connected by particles of body, to the nearest Sapinda inheritance 
belonged) and that tii) absence of. swastantrya (cara) - 
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or right of independent dealing “jis ; not inconsistent with . 


ownership’ (eda)... ‘With the aid of these principles, he, was 
able to establish the doctrine: of property by-;.birth in» the 
sons and the right-of women to hold.and inherit property - 
and he was also-able to evolve a simple- and consistent - 
scheme of- inheritance. The progressive views of the Maha- 
rashtra Schoo! about womens’ rights weré-made possible only’ : 
by Vijnaneshwara’s bold generalisations. ` Ix fact, adaptability: to... 
progressive interpretation is one of the strongest pojnts about the . 
Mitakshara and one is not certain if that-is cot’the ground ofits. . 
popularity throughout India in spite of ditfezences in local condi- . 
tions. Another merit of his system ‘is its simplicity. In the case of. 
women’s property’ unlike many later lawye-s who following the 
labyrinth of contradictory Smrithi texts prescribe a separate rule © 
for each species of woman’s - ‘property, even. then leaving a large 
number of them unprovided for, Vijnaneshwara prescribes but 
one ‘rule for'all cases giving: -preference to the femalé issue and - 
their’ descendants up to a point and thén folowing the usual ‘rule 
of “property to the nearest Sapinda.” Aga.n in the scheme of 
inheritance for males, his powerful advocacy must have settled 
the line of inheritance in the manner in wlachit is found now 
and in spite of the threefold distinction of Sapinda, Samanodaka, 
and Banidhu, it can certainly not be called complicate. Certain prin- 
ciples being recognised, the order follows w thou exception and. 
without hitch. There is also reason to tkink that as regards 
many of the rules that Vijnanesh wara propounds. kè ` was doing i 
no more than providing a theoretical basis for actual practice .- 
So far as at least one of those rules, is concerned, sons’ right 

by birth, we have his own assurance that such a right was well- 

known (wrested). The moral -basis’of “this doctrine is stated by 

him to be the duty of man “ gagar HA Tara ?. 
to beget sons, to perform samskaras to them and to provide 
for their maintenance. Bitfect was given .to this principle, 
by avoiding. gifts of entire prop: rty though self acquired. Such 

gifts could not apparently stand „even against the rights of- 
wives 'and parents to maintenance, aigenta (property only 

without detriment to family may be’, given.) There is a remark- 

able analogy , between this rule and the rale of Code Napoleon 

which „prohibits free gifts „beyond a ‘certain proportion 

op -a . man’s wealth when there - care children, parents or wife 
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of the donor. Vijnaneshwara had little difficulty in convert- 
ing the moral duty above referred to into a legal one in the 
case of grandfather's property and giving equal rights to, 
father and tne son in such property. Adequate justice can 
be done to. the Mitakshara scheme of inheritance only by 
taking it as a whole. If one looks at it partially, one is likely to 
run away with the impression that it does not recognise natural 
claims, that it ties up property unnecessarily and that it sets a 
premium on idleness. Along with the doctrines of male succes- 
sion, of right by birth and survivorship (which is a corollary of 
the former,) must also be considered the rule as to self acquisitions 
- the wide duty to maintain ladies of the family, and to give marriage 
portions to girls, the right of the mother to a share, the son’s duty 
to pay the debts of the father and the doctrine of necessity. That 
the term necessity had different conncations as applied to different 
- castes can admit of no doubt. For instance,. it cannot be that 
when the debts of the wife incurred in the pursuit of hereditary 
cecupation (as in -the case of washer-men &c.,) was. binding that 
the debts incurred by a brother under similar circumstances did 
not bind. The explanation of the term “Avyavaharika’’ in Jagan- 
natha. also seems to point to sucha varying interpretation of 
terms. But for the timidity of lawyers and Judges that 
flexible term and the other term self-acquisition could very well 
have been made to cover all situations created by .the needs of 
the present time and in fact we already find a tendency in that 
‘direction. . Social practices change and what was not necessity at 
One time, might become an absolute necessity at another. Similar- 
ly by raise in the general level of culture, what was exceptional | 
culture.at one time might well become ordinary culture at another 
and property acquired with its aid might properly be regarded as the 
self-acquisition of the acquirer without any violence to the letter , 
or the spirit of the law. In this connection it is worth remember- 
ing that the. Mitakshara scheme of inheritance and joint family 
has not been found to be inconsistent with the prosperity of many. 
great ‘mercantile communities of India. It is hardly fair 
bo Vijnaneshwara to: hold him responsible for the extrava- 
gances: of joint family system as at present obtains, when he 
nowhere recommends or even considers the probability of the 
descendants cf a man continuing indefinitely, joint. Four periods 
are mentioned by him as proper for partition ; during the father’s 
lifetime (i) when he desires it (ii) when he is indifferent towards . 
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pleasures’ and the mother is past child- bearing (iii) when 
he is old, diseased or perverse (iv) after the-death of the father 
‘or of both father and mother. If the jointfamily is -continued 
longer, there. is no doubt that it. is done so. kecause of the many 
advantages that the system possesses. It i is -aort of mutual ‘insur- 
ance for good behaviour and against bad’ cays. It makes for- 
economy and conservation of property. It eppeals to the senti- 
ment which is found even in individualistic England, in 
favour of family prestige. As for the claims of women under the 
Mitakshara system, even in the illiberal view taken by certain of 
the schools, they have certain preferences in she matter of inheri- 
tance to women’s property (;) rights of inkherGance are conceded to 
widows and daughters where by.reason of division; the claim of the 
family is not strong and maintenance and marriage portions 
_ave provided for all who can in justice be said to have a claim 
thereto. While undue division as under the Mahomedan 
` system is avoided, undue concentration of property in the hands 
of one with the consequent. impecuniosity of the- other 
members is equally prevented. - Any violens disturbance in the 
status or condition of ‘life of men can kave as a rule. only 
deleterious effects on society, though i in a few cases, it may serve 
as an incentive to exertion. The English - system is made 
tolerable only by the wide prevalence of the system of martiage 
settlements with life estates, estates over and straints on anticipa-_ 
tion and the existence of an altenative rule of inheritance as to 
movables which after all form the bulk of Enzlishman’s propérty. 
The imperfect recognition of the duty to mamtain relations under 
that "system has been felt to be an evil and: set. right to some extent 
by remedial statutes. The rule of compulsory = Dortions obtains both . 
in France and Germany. A certain part of tae property cf a man 
existing at the time of his’ death should >e left by him to his 
issue, parents and wife.- The solicitude of Flahomedan law ‘to 
the claims of ‘legal. heirs is well-known. In. fact, the re- 
cognition of right’ by birth and right to ‘maintenance of a wide 
circle of relations is the Indian solution-of the same problem. It 
is curious that eyen the Indian rule as to. incapacity to inherit | 
owing to vice, crime &c., has its- -German courterpart giving power ° 
: to disinherit the son or other compulsory kæir in those circum- 
stances, - Whether the - ‘Mitakshara system is consistent with a 
highly industrial state of society or not, there is no doubt that it. . 
“is found congenial to the present aptitudes of the bulk of Hindus, 
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SUMMARY OF ENGLISH CASES. 

‘In re Dunn Carter v. Barret, (1916) 1 Ch. 97. 

‘Wili—Devise to a class—Joint tenancy or tenancy in com- 
mon—Advancement clause—Class taking by substitution. 

Where there was a residuary devise tothe children of the ` 
testator and there was a limitation that on the death of them without ` 
issue the share of such child should go to the other children and the 
testatrix also declared that in .case at any time “any person 
entitled to'a benefit” ander the will should bea minor or minors, 
it shall be lawful for the trustees at their discretion to apply the” 
whole or any part of the income to which any such minor or 
minors might be entitled in possession or-expectancy for their res- 
pective maintenance and education’and also at the like discretion to 
apply the whole or part of the capital fund to which any such minor - 
or minors should be entitled for his or their advancement in the 
world or for his or their ‘benefit ; 

Held, the members of the class original or substitutionary 
took the estate as tenants-in-common, and not as joint tenants. 

The advancement clause is a sufficient indication to show 
that the members of the class take as tenants-in-common, because 
if a sum of a considerable amount were advanced for one child, it 
would be debited against the share and that debit could not be 
worked out if the children were joint tenants, 

pe etree v. L Estrange 1, followed. 

En re White. White v. White. (1915) 1 Ch, 172. 

Will—Construction—Motor Car—Whether. passes under a 
bequest of “ carriages "Furniture and all other articles of per- 
sonal, domestic.or household use. 

Where a testator had at the date of the will carriages and 
horses which he subsequently sold and had only a-motor car at 
his death, the bequest to his-daughters by him of “ all my horses, . 
carriages, harness, saddlery and ‘stable furniture, will not pass the 
Motor Car; becaupge by tke collection of words they. only. -pags 
_horse, carriages.” - 

- In-re Hall 2, -followed.. ; 

The Motor Car will pass under the onda z ER and all 
other articles of personal, domestic or household... ‘use or orna- ` 
ment in the will. / i À 

TI Q902 1. L. R. 457. 2 (1912) 107 L. T. p. 196. s. o: W, N. 175. 
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Jones v: Consolidated Anthracite ‘Collisries, Ltd., and. Dyne- 
` yor, (1916) 1 K. B. 123. : 


Mining lease—Construction—Lessee alowed to work mines 
according to customary way—Lessee if entiEed to let down surface 
if that is necessary consequence of working mine in manner pro- 
vided—Subsequent grant of building leas: with. reservation of 
mines—Injury. caused by mining—Subsidense of surface—Liabi- 
lity of lessor and mining lessee—Damagés —Measure of —Badness 
of building of building lessee if can be taker into account —Reser- 

: Palon Beep How Danan on Covenant for gue enjoyment— 
Extent and Limits. í ; $ 


` Under'a mining lease allowing’ ‘the lessee to win and work 
the mines regularly and properly according to the best and most 
approved mode of working mines in the Beality, the lessee has 
the right to let down the surface if that ‘result is the necessary 
consequence of his working the mine in the only way used in the 
locality. Subsequent lessees of the surface from the lessor 
have no right of action against the original lessee for damage done 
by subsidence to the buildings they have -erected thereon by the 
` original lessee working “the mines in that’ wey. 


A reservation in its technical sense is tae regrant out of the 
‘gubject-mattar conyeyed of something not previously existing, as 
a rent or an easement. But the retention by the grantor of 
‘something -already existing in. the subject-matter, -as mines 
and the right to work them, is an excepdon, and provisions 
relating to what the «rantor shall do with regard to the manon 
pri usually Operate in covenant. .- . ee Tek 


‘Where A leased to Ba plot of land (undar which’ dle | mining 
hae had been granted to C) together with the two houses about 
t0-be erected thereon “excepting and reserving -all ` mines and 
minerals in manner set forth in the Schedtle hereto with, ‘the 
powers and authorities therein -contained,” and the Schedule 
excepted and reserved all mines under the derised premises, with 
liberty of access for the owners of the said. mines, their agents, 
lessees and workmen to enter upon the demised premises. and 
work the said mines and carry away the produce of the mines, 

“reasonable recompense and satisfaction being mide for any 
“injury done to the demised premises by Yeasoa `of the exercise of 
any of the ae aforesaid whether by létting down the surface 
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or otherwise”, and the lease concluded with an express covenant 
for quiet enjoyment, held, in an action for damagés against A by ` 
B by reason of subsidence of plaintiff’ s houses. caused by working of 
mines by C, that the lessor; A was liable on the ground (1) that the 
provision in the Schedule attached to the lease was a covenant by 
him that he would make or cause to be made recompense 
and satisfaction if injury was done either by himself or his lessees 
claiming under the leases granted prior and subsequent to the 
plaintiffs lease and (2) that the lessor could not derogate from his 

_ own grant. 

Quaeyé whether the plaintiff could. also succeed for a breach 
of the covenant for quiet enjoyment : i 

True limits and extent of the covenant for quiet enjoyment 
examined. 

Held, further that if plaintiff's house was so badly built that, - 
if there was no mining, it would have fallen down ina year, 
that must be taken into account in fixing the damage caused by’ 
knocking it down. 

It is open to a wrong-doer to prove if he can that the subject 
of the wrong-doing was at the ‘time of the tort only of a parti- 
cular value by reason of its own weakness, and to limit his 
damages to that value., 


Palace Shipping Company, Ld. v. Gans Steam Ship Line 
(1916) 1 K. B. 188. ` 

Ship—Charter party—Employment of ship between “ Safe- ` 
ports ”—“ Safeport "— Meaning. 

Whether a port is a Safeport within the meaning of a Charter 
party providing for the employment of a vessel between “ Safe- 
ports’? is a question of fact and a question of degree in each case. 
The word “ Safe” when used with the word “port” implies 
that the port must be both physically and politically safe. 
Dangers likely to be incurred on a voyage to a port may ‘be 
taken into account in considering the question whether suen port 
is safe to go to or not. 


Halsey v. Lowenfeld: (1916) 1 K. B. 143. 

Alien Enemy— Suit against in King’s Courts—Maintain- 
ability—Cause of action arising before . war—Cause of action 
arising after war—Distinetion—Defendant’s right to counter- 
claim—His right to take third party proceedings. 
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As regards the-liability of an alien enemy to be sued in the 
King’s Courts, no distinction can be drawn between a` case in 
which the alleged cause of action-arose before and one in which 

` it arose after the war began. He is, however, entitled to set up in 
answer to the claim any matter which can properly be treated as 
matter of defence. But he is not entitled fo: take third party 
proceedings which are not necessary for a presentment of his 
defence to the plaintiff's claim, though they are necessary fora 
proper presentment of the defendant’s whale case relating to 
the liability alleged, 





. Ruff v. Long and Co. (1916) 1 K. B. 18. 

Highway—Lawful User—Interviewing act of third party of 
full age and discretion—Damage—Liability of person using high- 
way, Case in which there is an initial act of negligence ae case 
` in which there is no such act—Distinction. 

A. ‘person who chooses to leave a dangerous thing in a high- 
way is guilty-of an unlawful act and is liable for damage resulting 
from the intervention of a third person, because he ought as a. 
reasonable man, to have anticipated the same. But a machine, 
which cannot move by mere accident, but: only after a series of 
operations so complicated as to be beyond tae powers of a person , 
unacquainted . with the mechanism, cannot be regarded as a 
“dangerous” thing. Thè person who leaves such a machine 
(motor lorry) standing unattended ina road is not prima facie 
- guilty of negligence. And if the machine is set in motion by 
two grown men and a third party sustains Gamage as the result of 
their intervention, the owner of the lorry is not liable for the ` 
_ same as he cannot, asa reasonable. man, tave anticipated such 
intervention. 

Quaere whether, there being a an initial act of negligence, the. 
` intervening act of third persons of full age and discretion which 

is. the proximate cause of the subsequert mischief aiforde of 
itself an action to the action. 3 





Heath's Garage, Ld. A Hodges (1916) I K. B. 206. 
| | Highway—Nuisance in—Allowing sheep to stray in highway 
through defective fencing—Damage to Vehi. Be Ae of owner ` 
of sheep. 
A person,- who keeps akeen in his fisld, does not properly 


keep up his fence, and allows them to stay on the highway, may ` 
J—9 3 
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or may not be guilty of negligence or of a nuisance. But he surely 
cannot be expected to anticipate that the sheep might stray and, 
by running into a car which could not: avoid it at the speed at : 
which it was travelling, cause damage to the car. In such a case 
the.omission to keep the fence in order would be a cause sine 
qua non but it would not be the proximate cause of the, accident 
and the owner of the sheep would not be liable to the owner of the 
car for damages. 

In such a case a finding that it is the natural tendencey of 
sheep -which are intended to run across, or otherwise endanger, 
vehicles on the road, and that it is a matter of common knowledge 
that sheep, finding themselves separated from the. bulk of the 
flock, have almost a mania for rejéining it and are perfectly 
regardless of intervening traffic does not amount to a finding that 

‘they are vicious or of mischievous propensities within the mean- 
ing of the decided cases. 

Per Lush, J:—Semble, if sheep are allowed A stray through -` 
defective fencing and be on the road at night, driver of a cart ‘or 
motor car, driving with due regard to all such possible risks, 
were to run against them in the dark, the negligent owner of.the 
sheep would be liable. 





JOTTINGS AND CUTTINGS. 


The Journal of the Society of Comparative Legislation (N. S. 

‘No. 85, January 1916 :—This number contains an appreciative . 
sketch of Sir Robert Finlay by the Hon’ble Mr, Justice Rowlatt. 

“An article on the Income Taxes of the Self-Governing Dominions 
affords instructive reading. There is of course the usual Review 

of Legislation, of practically the whole civilised world, during 
(1914, with an introduction by Sir Courtenay Ilbert. We take 
this opportunity of inviting the attention-of our readers to the 
importance of the Society’s work from the ‘imperial’ point óf- 
_ view. Founded in December 1894, the Society has now completed 
21 years of useful and varied activity. Its main object is to keep 
` all persons interested in legal economic and social questions, fully 
informed of legislation in different parts of the Empire and even 
` in foreign countries, in relation to the many complex problems 
of modern life. . It. counts among its members. most of the 
leading lawyers and “statesmen of the day and it has the active 
` support of the Home Government and the Governments of the 
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Colonies, The sabschiplian for membership is one guinea. Any 
further information may be obtained from tae Hon’ble Secretary 
(E. Manson, Esq.) of the “BOS, 3, (North King? s Bench Walk, 
Temple.—London E. C. 
t 4 

Ethics of Advocacy :—The Bar Coursil have been dealing 
with a request for advice from the Bar Committee at Shanghai 
on an old, old question as to the Ethics of Advocacy. The 
Council’s decision was thatif a confession of guilt was made to 
- the advocate before proceedings were begun ib was most undesir- 
able that he should undertake the defsnce; but’ that if it 
was made during the proceedings or im such circumstances 
that the advocate retained for the defexze could not retire 
from the case without seriously compromising the position 
of the accused person, the advocate’s- cuty was to protect 
his client so far as possible from beirg convicted except 
_ by a competent tribunal and upon legal svidence súffcient to: 
support a conviction for the offence with which he was charged. 
An eminently sound view. The stock- illustration is the case of 
Lord William Russell, murdered in 1840 by his valet Courvoisier. 
On the second day.of the trial Courvoisiez, who knew that he 
had been recognised, sent for his counsel and told him that he - 
- had committed the murder. He said thas he would not plead 
guilty, and that he expected Mr. Phillips to defend him. Counsel 
was for throwing up the case, but his junivr told him that this 
“would not be right, and ultimately they Gtermined to consult 
Baron Parke, before whom and the Lord Chief Justice the trial 
was taking place. Baron Parke’s first question was: “ Does the ` 
prisoner require you to go on defending him ?” and being satis- 
fied of that, he said that Counsel must not tarow the case up, and 
that it was Mr. Phillips’s duty to go on wth it, taking care, of 
ccurse, as'to what he said, and seeing that Łe did not incriminate 
any other persons, but to defend the man fairly and properly 
upon the evidence. — February 1916; Law Fotes. 

Pi “x 
Humour of the Law :—The technicalibi2s of the law are often l 
too finely drawn for the lay understanding, The following sounds 

` like a burlesque, but it actually happened in an Ohio Court. 

At a term of the circuit court there, a Forse case was on trial, 
and a well-known “horseman” was called esa witness. 

“ You saw this horse?” asked the deferdant#ounsel. 
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“Yes, I LL AA: 
. “What did you do?” 


“I just opened kis mouth to find out how old. he was, and I 
said to him, ‘Old top, I guess you’ re pretty good yet.” 


ik Stop!” yelled the ‘opposing’ ‘counsel. “ Your Honor, I 
object. to any conversation carried on between the witness and 
‘the horse when the plaintiff was not present. ” 


And the objection was sustained.—Case and Comment. — 
28th January 1916 ; Central Law Journal. 


Vo * 
* k 


Imprisonment adhan trial :—After the “rejection of the 
appeal against the decision of the King’s Bench Judges in Rez v. 
Halliday it must bə taken that, so far as the Courtgare coni 
cerned, the suspension of the remedy by Habeas Corpus is com-* 
_ plete, and that no writ will be issued to bring into question the 
internment of British’ subjects during the war on the simple 
order of the Secretary of State. We have it on the word of the 
Attorney-General that a considerable number of persons of British 
nationality have been interned, and are ‘ detained’ at the present | 
moment, and,as the Courts decline jurisdiction,” they may 
be kept in prison indefinitely unless, under pressure’ of. 
public opinion, . Parliament intervenes.. That ‘has already 
occurred once in connection with the very same Defence of the 
Realm Act (5 ‘Geo. V., ‘cap. 8), under which the power is now 
claimed to suspend the subject’s constitutional right of liberty 
without ‘due.course of law’. Then the energetic protests of men 
of such varied political outlook as Lord Halsbury and Lord 
Parmoor on ‘the one side, and Lord Bryce and Lord Loreburn. 
on the other, against the provision of the Act which changed. 
the whole status ‘of civilians by subjecting all persons charged. 
with offences to the summary procedure of military law, brought 
about the prompt introduction of an amending Act (5 Geo. Vi. 
cap. 34) which restored to British subjects the right of trial with 
a jury. Ifthe removal of alleged offences against the Act from 
the ordinary courts was then regarded as a ‘monstrous thing’ what 
is to be said of Regulations made by the Executive, without consul- 
tation with Parliament, which, without any allegation of an offence 
at all, give the Secretary of State power to imprison any of the 
lieges, in any plage, and for any period? And this, too, without even — 
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the ‘semblance of a trial, or any A to-be heard, or to appeal, or 
other means of redress! ~The alternative to all these. rights 
“which . have hitherto - been regarded asthe common’ and 
natural rights of Englishmen is ‘pretended to be the provision 
in the. new Regulations for. considerat:on by -an Alien’s 
Advisary Committee at the instance of the person ordered 
to be interned ‘of any ` representations hə may make against 


`- the - order.’ That, of course, is no squivalent to` trial, 


even though a J udge presides over the committee deputed to 
` consider the ‘ representations, forall the dementary conditions 
of a trial are “absent ; there is no statement of the facts ‘constitu- 
ting the charge, no indication whatever of the evidence in 
support of it, no opportunity for the accused to examine witnesses 
or documents, no righteven for him to appear before his accusers 
or the committee. The privilege of maxing ‘representation’ 
is in these circumstances no security; i isa mere mockery, . 
for it imposes on the accused the impossiHle burden of proving 
.a negative, and reserves entirely the regular course of justice, 
Parliament can never be intended to creata such an unheard-of 
situation for any British subject, and it is tke business of Parlia: 
ment to redress so intolerable a grievance.—12th Pan 1916. 
The Law Journal. 
x“ %* i 

- Solicitors and Costs :—Mr. Justice Stamina! in a case which | 
came before him on Wednesday, - -pointed wut that the-rule that 
solicitors should inform the Senior Assoziate at the earliest 
possible opportunity of the probable - length of impending cases 
in which they were o acting had not been. ooppbed with. : He 

` added: 

‘The Court endeavours to save people costs by not burdening 
the lists with cases which are not likely to be ‘disposed of during 
the day. It is really a shame that solicitors will not take the 
trouble to save their client’s costs by complying with the orders ` 
of the Court. The officials are keeping a lis of the solicitors who 

“are negligent in this respect, and if the negligence is persevered 
in the matter will be dealt with when the question of costs is con- 
sidered.’—12th February 1916. “The Law Jourual. 


CONTEMPORARY LEGAL LITERATURE. 
In the Journal of the Society for Comparative Legislation for 
January 1916, Mr. S.E. Minnis describes the special features of the 
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Income Tax Acts of the British Self-Governing Dominions. The 
` principal feature seems to be the attempt made to tax at the source 
so as to prevent leakage as far as possible. With the end in view, ` 
there is a larger recognition of agency for taxation. The tenant of ` 
a land the- owner of which resides outside is regarded as agent for 
the purpose of payment of the tax; similarly the employed, for 
. the employer, the company for the debenture-holders and so 
forth. Another feature is abatement for special reasons. A- 
special abatement is allowed for instance, where the income is the 
result of personal exertions; again, there are abatements with a` 
view to relieve double taxation. A curious instance of abatement is 
“that in respect of all danations over.£ 20 to public charities. This 
issue of the Journal contains also the usual yearly review of the 
legislation of the world. As one would expect, war legislation 
‘forms the bulk of it, butas the legislation reviewed is of the year 
1914, there is some peace legislation. béfore the war which is dealt ` 
with. In the United Kingdom, the most important pieces of legis- 
lation were the Government of Ireland Act and the Welsh Church f 
Act.. Some amendments were also madein-the' Bankruptcy Act. 
One of these amendments gives sanction to “the Common Law - 
.of bankruptcy” which protects bona ` fide purchasers of the 
after-acquired property of a bankrupt before the official assignee 
intervenes. Another gives larger recognition. to “ deeds of 
arrangement which avoid the publicity and quasi ‘criminal 
` procediire incident to bankruptcy and as such commend them- 
selves to-business men. The growing solicitude for children 
“is manifested in a number of Acts which give power to local l 
. Education authorities to feed children without formal application to 
the Board of Education. The imporiant statute passed i in India 
during the period is that which introduces the provisions’ of the 
Imperial Copy-right Act into India, The Hindu Transfer and 
Bequests Act passed by the Madras Council, is the one important 
piece of legislation by Provincial Councils. Among the South 
African Acts, those that interest the Indians most are those relating : 
“to the Indian immigrants which recognise the Indian mar- 
riages and abolish the necessity for license paying £ 3 to Indians 
who fail to re-indenture after the expiry of the period of 
indenture. A curious provision ‘in: the ‘Cyprus. ‘Penal Code- 
‘makes the employment -of Dancing Girls at- moslem feasts, 
an - offence. An Act of Western Australasia | vests the 
right in the water of water-courses, springs, lakes &c,, ‘subject 
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to certain restrictions, in the Grown. Ir _British Columbia 
also, a somewhat similar Act is passed. The most important 

-legislation in America is that directed against trusts. The State. 

- of New York has followed the lead of New J erséy by founding 
villages ‘for the settlement of the ‘feeblsminded.in the State, 
In the Law Quarterly Review for J anuary, Erofessor Holdsworth 
deals with the original and early history of Bills of Exchange and 
Promissory notes.. There he shows how ihe development -of | 
the Lawas to Bills of Exchange re-dcted upon the law as to ce 
promissory notes which were not considered ‘assignable at first and 
` were ‘finally recognised as such only on the analogy of Bills of 

' Exchange payable to the drawer’s order. _ 

: The Harward Law Review for Februarz contains on inter- . 
esting article as to property in chattels underthe common law, to ` 
what extent the doctrine of: seisin was applicable. to them and ` 
whether an action was maintainable uncer that law. by the 
owner of a chattel against a person who mecdles with it when it 
is not in his possession. Mr. Harold Laski points out that in spite 
of strict legal theory that. personality can be conceded to associa- 
tions only by the statute or the Crown, a arge amount of it is 
as a matter. of fact conceded to them indirectly undér other names 

l such as trust, partnership, contract, etc. It would be much better, 
the learned .writér thinks, if personality is conceded to them 
directly by which an amount of confusion uncertainly could 
be avoided. , 


© 


BOOK REVIEWS. 


THE Law oF GAMBLING AND WAGERING by. S. G. Velin- 
ker, Esq., B. A., LL. B. ` : mi | 

Though occasions for its use musi necessarily be few, there. 
_ can be no doubt there was necessity for a kook like the present 
~ dealing. with the-entire statute law in this country as to gaming 
_ and wagering. The commentary is very care‘ully’compiled. The’ 
Indian case law has been, exhaustively dealt with, All appro- 
priate references to English Case and Statute Law on - analogous 
topics are also given. E 





MAJUMDAR ON HINDU WILLS—SECOND EDITION, by 
Duarka Nath Chakravarti, M. 4., B. L., Vakil, Calcutta; Publish- 
ed by Messrs. R. Cambray £ Co. y. As 
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More than ten years having elapsed since the publication of 
„Mr. Majumdar’s book, the second edition has appeared none too 
soon. We share the regret of the Editor that the author did not 
live to see this Edition through. The new volume is substantially 


_on the same lines as the earlier one, indeed the older form is so far 
-retained that in noting up recent decisions, the former statements’ 


of law have not been suitably modified. We may mention, 
as an instance,.the discussion of the subject of gifts in favour 


-of'idols not in existence. On page: 350, the law is -stated 
-as before the Full Bench decision in I. L. R. 37 Cal. 128, 


and ‘there is only a note directing attention to another page 
where the later decision is referred to. So far as we have been 
able to see, there is not even a. passing reference anywhere, to 
, the legislation in Madras validating bequests in fayour of 


f ` unborn persons. Such shortcomings notwithstanding, we have 


, 


no doubt that the book will be found very useful by the profession. 


COURT FEES AND SUITS VALUATION ACTS: Lawyers Com- 
panion Series. 3rd Edition, 1916. Law Pr inting House, Madras. 

The Court Fees Act has undergone numerous alterations by 
way of amendment in its long course andit is essential for’ every 
practitioner to havé a copy of the Act incorporating all the amend- 
ments up’ to date. The book under reviéw answers-to this de- 
scription and gives under each ‘section the decision of the various 
Courts till the end of 1915. The second portion of the book gives 
the Suits Valuation Act with the decisions under it, under ap- 


- propriate headings. We have no doubt that practitioners will find 


the book very useful as a book of ee reference. 


— an a 


THE INDIAN DECISIONS. (Old Series,’ Vols. 12 & 18, Pub- 
lished, by the Law Printing House, Madras. 


We are in receipt of the 12th and .the 13th Vol. of this 
‘useful publication. The whole of Vol. 12 is occupied by a re- 
print of the 8th Vol. of the Bengal Sudder Dewani Adaulat 
Reports ; and Vol. 13 comprises the next two Volumes. The legal 
profession knows the usefulness of this publication so much that 
we need not dwell on it ab any length. These Volumes main- 
tain the high standard of the get-up' and printing for which the © 
‘Law Printing House-is so well known. 
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SUBROGATION—A CRITICAL NOTE. `; 
Har Shyam Chowdhuri v. Shyam Lal Sahu: I. L. R. 43 C; 
69. Surjiram v. Barhamdeo Prasad: 2 C.L. J: 288. Muham: 


mad Sadiq v. Ghaus Muhammad: I.. L. R. 33 A. 101, ‘Har | 


Narain v. Har Prasad : 12 A. L.-J. “470.” Gavindasami v. Norai- 
sami: I. L. R. 34 M. 119. - f 
"It is an established rule that a mortgagor paying offa first charge 
on the property cannot set it up as against a piisne morigagee from 
himself. This “is based either on the do:ztrine of `“ acéession ’ 
enunciated in S. 70 of the Transfer of Propaty Act, (See Badan 
v. Murari Lal 1) or on the principle that ir . paying off the first, 
en the mortgagor i is only performing his own covenant. 
“Ib is- equally established, since the decision in Gokul Das’s Case 2, 
that a.‘ purchaser’ of the ‘equity of redemption stands on‘ a 
different footing; if ke pays’ off a first chargs, he is not taken to 
have ‘extinguished’ it for the benefit of a meshe incumbrancer,: 


+ 


“but is presumed to keep it alive for his own ‘benefit and - “may 


rely on it as against a puisne mortgagee, There is a third - - class’ 


of:cases (of which the decisions noted at the sop furnish instances)’ - 


wherein the purchaser of the equity -of. redemption - expressly 
stipulates by his- sale deed that he would himself pay off: the 
incumbrances on the property. if in sucha case he pays off a 
prior charge, can he set that up as against a puisne mortgagee 
(whose deb also is included in his -sale deed ‘but Watra he “has 
failed to pay) ? 

In Surjiram v. Barhamdeo’ it was helc that the. EN 
could not in the circumstances last stated rely on the first mort- 
gage (by way of subrogation) as, against a sesond mortgagee; and 
that view was affirmed in Bissweswai Prasad v. Lala Sarnam 
Singh 4, Satnarain v. Sheobaran 5, and Harshyam Chowdhuri v: 
Shyam Lal Sahu 6. Much the. same view. was taken. by the Madras 
High Court in Govindasami v. Doraisami 7 and by the Allahabad 





1. (1916) L. L. R. 87 A. -809. ~ 2. (18S) I. L.R. 10 C: 1085, - - 
"8. 41905) 3 C. L, J. 288, 7 4. (197) 6 C. L.J. 184. 


- Be (1924) 14 c: D. d. a : 6. (1955) I, L. Re oo oe 69. 
; SVISIO) E L.R. 3a M- 119 a 
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High Court in Muhammad Sadiq v. Ghaus Muhammad 1 (see also 


. Baij Nath v. Murli Dhar 2, Dalip Rai v. Birnaik 3) The 


ground of decision is differently stated in the several cases and as 
the soundness of some of the cases seems to us open to question, 
it is desirable to analyse the reasons therein assigned and see how 
far they are merely steps towards conclusions of fact and how far 
they are reducible to definite principles, whose correctness may 
then be discussed. 


In the earliest of them, Surjiram v. Barhamdeo * the question 
was first dealt with as one of intention and the learned Judges 
came to the conclusion (whether rightly or wrongly) that the. 
payment relied on was intended to extinguish the prior mortgage. 
One of the learned judges: (Mukherjee, J.) however also dealt with 


` the case on a different footing and he laid down that the doctrine 


of subrogation could not be invoked by the purchasers, as they had 
‘retained in their hands money which they had agreed to pay in dis- 
charge of the security against which they now claim priority.” 
Another principle was also enunciated viz.,that as in paying the prior 
mortgage the purchaser only fulfilled his own obligation, that can 
give rise to no right by way of subrogation. It would be convenient 
to keep these two aspects of the rule separate, one relating to the ` 
character of the payment to the prior mortgagee, the other 
emphasising the violation’ of the obligation to pay the subsequent 
mortgagee. Both these aspects of the rule have been re-affirmed 
by the. learned judge in later cases. In Muhamed Sadigq’s case, 
the conclusion was arrived at as one of ‘fact’ viz, against the 
intention to keep the prior charge alive, though reference is made 
in the course of the judgment, to the purchaser having ‘kept in 
his pocket the portion of the consideration which should have 
been appropriated to the discharge’ of the second mortgage, and, 
to the claim of priority being ‘against the debt which he undere 
took to pay but which he did not discharge’, In Bay Nath’s 
case, * as well as in Dalip Ras's case, 3 the decision is rested on 
the legal ground, while in the Madras case the legal principles 
stated in Surjiram v. Barhamdeo £ are relied on not apparently 
as definite rules by themseives, but as reasons ‘rebutting the pre- 
sumption’ of an'intention to keep the prior charge alive. ~ It is 
not clear what the result would have been in the Madras case, 


1. (1910) I.L.R. 88 A. 101. 2. (1907) 87 A. W. N. 85, 
3. (1909)6 A L.J. 549. > £ (1905) 2 Ç. L. J. 288, 
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if there was actual evidence of an intention to keep the first 
mortgage alive, in spite of the payment ; but on the principles 
laid down by Mukherjee, J. even such expressed intention cannot 
` avail to subrogate the purchaser to the rights under the first mort- 
gage. a 
. In so far as these authorities lay down or imply that, in 
the circumstances stated, the purchaser from the mortgagor has no 
right (‘even. if he proves the intention’) to keep alive the 
mortgage discharged by. him, so as to use it as a shield against the 
other mortgage, they would seem‘to rest substantially on the 
authority of American cases and text-booke. With no desire to 
minimise the weight due to them, we nevertheless. venture to 
doubt the propriety of applying such a ruls in this country, in 
-view of certain essential differences between the law jin the United 
` States and the law here as to the extent to which a mortgagee 
can have direct recourse against a purchaser of the equity of 
redemption {see an article on this point in 20 M. L. J., p 53.) 
The statement that the rule is founded on justice or is consonant 
with equity is too general to be convincing. 


In the course of his speech in Thorne v. Cann 1 Lord 
Macnaughten observed broadly, that the option to keep ‘alive 
exists in any case in which the owner of ar estate ‘ pays charges 
on the estate which he is not personally liable to pay’. The 
reference to personal liability should be noted; for, ina wider 
sense; every transferee of the equity of redemption is liable to 
pay off prior charges. That is only another way of stating the 
rule (referred to at the outset) that there can be no subrogation 
“ when a party merely ` performs kis own ob-igation, What then — 
is the position of a transferee of the equity of redemption, when 
there is an agreement between läm and tks mortgagor that the 
former should pay off the incumbrances ? 


In some of the American States, there A a rule 
that such an undertaking amounts to an ‘assumption’ of 
the mortgage liability by the transferee, so as to give the 
mortgagee a direct personal remedy against the transferee. 
In this view, the purchaser of the equity >f redemption (with 
“such a covenant) would be exactly in the same position 
as the mortgagor i.e. in discharging the prior encumbrances 
on the (preps he would only be paying off wia he was 


L Ba 3. A. C. 11. d 
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personally liable to pay and he could not therefore rely on. 
that as against a second: mortgagee. Even in States where the 
right of-third parties to sue on a contract has not been recognised 3 
to such an extent, the American Courts allow the mortgagee: to 
‘benefit to a limited extent out of the covenant between. the morte 
gagor and his transferee ; and to thig extent, it would follow ‘that 
the purchaser is’ liable on his covenant. to- the persons whose 
charges he-has undertaken to pay. But neither of the abov- 
` positions can be maintained in this country, It was-laid down by 
the Privy Council in Jamna Das v. Ramautar Pande 1 that the 
mortgagor does not, by reason of such undertaking, become 
‘personally bound to pay’ the mortgage debt and that the 
mortgagee, not being a party to the sale, has ‘no right to 
- avail'himself’ of the covenant between the vendor and the vendee. 
It was further laid down hy the same Board, in Izzatunnissa. 
Begam v. Partab Singh 2 that even as between the mortgagor 
and his transferee, it makes no difference that in the deed of. trans- 
fer there isan express shipiilakton for payment of incumbrances 
by the transferee: -it creates ‘nothing more than a ‘contract of 
indemnity’ which will be implied even in the absence of such an 
undertaking: Why then should there be any difference, as to the 
applicability of the rule of subrogation, between cases in which 
there is such a an` express eens. and those in which there is 
“none? - 5 é 
It does not carry the matter much further to say that the. . 
purchaser should not be allowed to claim priority against -person 


(i. e, the second mortgagee) whose debt he had agreed to `` 


pay ; for the undertaking is as unavailable tò the second mortgagee 
as to the first mortgagee. ' The second mortgagee has not been. in 
any way prejudiced by the existence of such an arrangement 
between the mortgagor and the purchaser. -It was always open 
to him to pay off the first charge, if he chose, or, to sue to enforce 
his mortgage. Why then should he derive an "unearned ’ advan: 
. tage (so to say) from this agreement ? 


Much stress is sometimes laid on the argument (i) that -in 

. such a case the purchaser pays off the first mortgagee only with 

“the funds of the mortgagor (or as his agent) or (ii) that he is 

retaining in his hands a portion of the consideration which-he 

should have applied in discharge of the second mortgage. ‘The. 
1. (1911) L D. R. 84 A, 68. 2, (1909) I. L. R. 31 A. 583. 
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first of these arguments, if sound; would, by itself, exclude 
the right of subrogation, even as against mesne incumibrances 
‘which the purchaser had not undertaken ta pay; but there are 
several decisions laying down a different view. - (See Baldeo Pra- 
sad v. Uman Shankar 1, Man Raj v. Ramji Lal 2 and Har Narain 
v. Har Prasad 3)” It is submitted that nozhing can be made to 
turn on the circumstance that a portion of tae consideration ‘for 
the transfer is expressly left with the ‘purchaser for the purpose | 
of paying off prior charges. The vendor can in any case‘get only .- 
the value of his interest viz., the equity of tedempticn, and he 
-has no claim against the purchaser (except Ly way of indemnity) 
` in respect of the amounts due under the prio> mortgages, Izzatun- 
nissa Begam's Case + How’ then can it make any difference, 
-whether or not the value of the incumbrances is included as part 
of the sale price ?- 

The view herein submitted is Sister by the following 
observations of the Judicial Committee, in Gokuldas's Case, with 
reference to Toulmin v. Steere 5, and Watts ~. Symes 6.— 


“In the case before their Lordships, the debt to the bank 
was not paid off out of the purchase-money. The appellant pur- 
chased the interest of the mortgagor only and did not bind 
himself to pay off that debt. When he pañ the bank some six 
months afterwards, it was not because he was under an obliga- 
tion to do so. This case might therefcre be distinguished 
from Toulmiw v. Steere 5, but their Lorceshivs do nct think 
` ùt necessary to do this as they are not prepared. to -extend 
. its doctrine to India” (the italics are ours). The words in italics ' 
in the above exttact clearly show that, in tae opinion of their 
Lordships, the circumstances stated by them in the preceding 
two or three sentences should not affect the right (or even the 
presumption as to the intention)- of the purcaaser to keep alive 
the prior charge paid off by him. Cases like Parry v. Wright T 
Brown v. Stead 8 and Greswold v. Marsham ?—which are in some 
measure relied on by Mukherjee, J. in Surzram’s Case—cannot 
-be accepted as any guide, in the face of the bove remark of their, 
Lordships ; and even Toulmin v. Steere and Parry v. Wright 7 . 





1. (1907) 6 A. L. J. 987. - _ (1999) 7 A D.J, 15. : 
3.. (1914) 12 A. L. J. 470. Pre A (1909) I. Ù. R. 81 A. 588. -` 

5. ' (1817) 8,Mer 210. . 5 6. . (1881) IDeG M. and G. 240, - 
7. (1828) 6 Russ. 149. . "8. (1883) 6 Bim. 585. 


9. > (1685). 2 Chan. Cas. 170; 
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do not altogether deprive the purchaser of the right to keep alive 
the prior charge but permit him todo so by a conveyancing 
“device or by a ‘contemporaneous expression of intention.’ (See 
also Watts v. Symes 1 where the first mortgage was paid off by 
the purchaser of the equity of - redemption at the time of his 
purchase and out of the purchase money). The decision of the 
Madras High Court in Narayanasami v. Narayana ? though re- 
ferred to both in Surjiram’s Case and in Govindasami v. Dorai- 
` sami 3 has little bearing on the present topic, for no question of 
‘priority or subrogation arose there. l 





‘SUMMARY OF ENGLISH CASES. 

United States. Steel Products Company v. Great Western 
Railway Company: (1916) A. C. 189. 

Sale of govds—Stoppage in transitu—Carriage of goods— 
Railway Company—Consignment note —Construction—General 
lien of carrier—Priority to right of stoppage. in transitu. 

A vendor of goods delivered them to a Railway Company 
for carriage to the buyers on a consignment note, one of the terms 
of which was “All goods delivered to the Company will be 
received and held by them subject toa lien for money due to 
them for the carriage of and other charges upon such goods and 
_ also to a general lien for any other moneys due to them from the 
owners of such goods upon any account.’ The bill of lading for 
the goods had already been indorsed in blank ahd sent to the 
buyers: While the goods were still in possession of the, 
‘Railway Compiny,. the buyers of the goods became -insol- 
vents; and the vendors exercised their right of stoppage in 
transitu. The buyers at that time owed a sum of £ 1,170 to the 
Railway Company on general account, The Railway Company 
exercised their right of lien for the amount due on general account 
under the above clause of the consignment note and gained 
priority for the same. $ 

Held, the carrier has in law a ‘lien on the goods he carries for 
the charges .of carrying them and this lien ranks in priority over 
the vendor's right of stoppage in transitu ; he can by a'contract in 
appropriate language provide for a general lien on the goods he 
carries, for all the debts of the owner of the goods, to rank in priority 


1. (1861) 1 De. M. & G. 240. 5. (1898) I. Ls R. 17 M. 62, 
6. (1910) I. L. R. 84 M. 1i9, 
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over the vendor’s right of stoppage in transisu, On a proper con- | 
struction of the language of the clause in the consignment note, 
the. general lien created does not rank in. priority- over the 


- vendor's right of stoppage in transitu. Held, also, that the word 


x 


“owners” in the clause means persons entitled to claim delivery 


“and as such the vendor after exercising hi right of stoppage: in 


transitù. 


Bradford Corporation:v. Myers : (1916) A. C. 242, 

Public Authorities’ protection—Limitation of time for bring- 
ing action—Act done in pursuance of execicion or intended ege- 
cution of an Act of Parliament or of any pudlic duty or authority 
—Corporation authorised to carry on business of a Gas Company 
and bound to supply gas—Corporation empowered to sell coke— 
Negligence of a servant in the delivery of coke—Private obligation 
and not public duty or authority—Public Authorities Protection 
Act, 5.1. - 

A Municipal Corporation was authorised by Statute to carry 
on the business of a Gas Company and was bound to supply gas to 
the inhabitants of the District; the Corporation was also empower- - 
ed to sell and dispose of the coke produced in tae manufacture of gas. 


_ One of ‘the servants of the Corporation broke a plateglass window 


_ of a Customer’s shop in delivering the coke. In an action by the 


latter against the Corporation for-the negligence of its servant the 


Corporation pleaded that the action would nct lie by virtue of the 
Public Authorities Protection Act, S. 1, as it was not commenced 
within six months from the date of occurrecce which gave rise 
to the action ; S. 1 provided that no action could lie or be institut- 
ed against any person for any act done in pursuance or execution 
or intended execution of any Act of Parliansnt or of any public 
duty or authority or in respect of any alleged neglect or default in 
the execution of. any such act, duty or awhority unless -it was 


“commenced within six months cf the act, neglect or default, 


Held, the act complained of was not ona in the execution of 
the Statute or in the discharge of the public duty or in exercise of 
public authority and the action would lie even after six months, ` 

As the Public Authorities: Protection Act restricts the 


. ordinary -rights of subjects, the Statute ought to be construed 
“strictly. 


- The Statute R equally to all acts and omissions whether 
breaches of contract or torts, 
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. Central Trust and Safe Deposit Company v. Snider: (1916), 
A. G 266. 

Trust—Coverant to settle oy me Pare y TE Duuni 
of interest of the covenantee—Election. i 

Where certain properties were conveyed to the testator by his 

‘niece in consideration of the former agreeing to pay her during her 
life one-half of the net rental of the property and after her 
death to convey.one moiety of the property to her heirs, these 

. provisions to be embodied in the will by the testator, and the 

‘testator was prying half the rental for his life and by his will 
made this property fall into the residue and bequeathed to: her oub 
of the residue 20,000 dollars on ths footing that she had relinquish- 
ed or- would relinquish her claim on the- property under the 
original agreement. 

Held, The testator was not by virtue of the conveyance a 
trustee of a half interest in the property for the niece; and she 
was put to her election between taking the pecuniary legacy and 
taking ‘the half interest in the property. The equitable: ‘interest - 
of a contractee under.a contract to settle inmoveable property is 
commensurate with the power of the Court of Equity to grant 
oo performance of the contract. 


" Steedman v. Drinkle : (1916) A, C. 275. 

Specific Performance—Agreement.to sell land—Time essence 
of the contract—Defauit of pur chaser —Forfeiture of money paid 
—Penaliy— Relief. 

Where the defcndant entered into a , contract to sell land to 
‘the plaintiff, part of the consideration being paid at the time of the 
agreement and tho- balance baing agreed to be paid by six annual 
instalments payable by the lst of December of each year and 
it-was agreed that in default of payment of any of the instal- 
ments, the defendant was to be at liberty'to cancel the agreement 
and retain the amounts paid up to that time by way of liquidated’ 
damages and the plaintiff committed default in payment of one of - 
the instalments and subsequently sued for specific performance 
of . the agreement | or in the’ alternative to be relieved froin the 
ferfeiture ; . 

Held, the pirties TEN ‘specitically can: ‘that time was - 
to be of the essence of the contract, specific performance of the 
contract cannot be ordered ; but that the forfeiture of the amounts 
paid being of the nature of penalty can be relieved against..- 
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Courts of Equity which look at the substance as distinguished 
from the letter of the agreements, no doubt exercise an extensive 
jurisdiction which enables them to decree ‘specific performance in 
cases, where justice requires it even though literal terms 
of stipulations- as to time have: not Leen observed. But 
they never exercise the jurisdiction where the parties have ` 
expressly intimated in their agreement that it is not to apply by 
providing that time is of the essence of their bargain. -If however 
the parties having originally so provided, heve, expressly or by. . 
implication waived the provision made, te jurisdiction will 


again attach. 





. Stoodley, In re: Hooson v. Locock, (19726) 1 Ch. 242 (C. A.) 
Will—Construction — Codicil — Revocacion—Residuary dis- 
‘position im will—Differ ent —Bequest in codic:l, effect of —Trust— 
l Gift to á charity --Want of trustee —Duty of Jourt. ; 
The testator, by his will, appointed cermin persons as ex- 
ecutors, and then, using the words “I bequeath,” gave several 
specific and pecuniary legacies and using the words “I give and 
devise,” he made certain specific devises of -eal estate. He then 
inserted a general bequest of his real and personal estate in these 
terms: “1 devise and bequeath all my reel and iia estate 
not hereby otherwise disposed of unto my tzustees. . . . that 
they shall hold the residue of the said monies and the: income 
thereof in irust for the Society for Promoting Christian Knowledge 
‘etc. . . .”.. By a codicil to his will the testator, after referring 
to his will, gave and bequeathed “the residue of my estate, not 
bequeathed by the above will,” to M. A L. ogolne and 
’ appointed her sole executrix of the codicil. 

. Held that the residuary gift in the will vas revoked w the 
codicil and that under the codicil tae whole cf the testator’s estate 
undisposed of by legacies or specific bequests passed to M. A. L. 

The principle of law is, that if you find a residue given by 
will, and then there is a codicil, giving that residue to a different - 
pérson or in a different, mode, i$ is really a revocation of the gift 
‘of the residue by the will. 

A gift to a charity never fails for want of a "trustee, 
because the Court would see that-a proper trustee was appointed 
and would take cave, if necessary, that it should be done under 
the direction of the-Attorney-Genevral. | 

J 11 í 


Z 
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Drexel v. Drexel: (1916) 1 Ch. 251. | 

Jurisdiction—Writ—Ser vice out of jurisdiction—Domicil— 
“Ordinarily resident within the jurisdiction’ —Cause of action— 
Contract—Sep aration deed—Agreement to pay allowance—Breach 
—Supreme Court Rules, O. 11 R. 1 (c) & (e). i 

The plaintiff and her husband, Americans by origin, married 
in America in 1886. In 1897 they came with their children to 
England with the intention of residing in England permanently 
and acquired an English domicil. The husband was connected 
with a banking business in Paris and America. In January 1918, 
plaintiff and her husband entered into a-deed of separation, 
prepared in America and executed by the husband in America 
and by the wife in England, by which the husband coyenanted 
to pay his wife an annual sum of 50,000 dollars.’ No place for pay-. 
ment was stated in the deed. Both the parties lived in England 
“till June 1915, when the husband closed his establishment in 
England and went to Paris with intent to acquirea French 
- domicil and to institute divorce. proceedings against the wife in 
the French Courts. The wife issued a writ in July 1915, against 
her husband, to enforce the terms of the separation deed, and 
obtained leave under O. 11 R. 1 (c) to serve the writ on him in 
Paris, on the ground that he was ordinarily resident in England. 
On a motion by the husband to discharge the service of writ. 

Held, that under the circumstances the husband had aban- 
doned his domicil of choice in England and that he was ordi- 
narily resident in England at the date of the issue of the writ. 

The covenant to pay the allowance was however a contract 
within O. 11 R. 1 (e) of the Supreme Court Rules, the breach of 
which entitled the wife to sue in England, which was the place of 
residence of the creditor. 





Plyn v. Weston Feature Film Company: (1916) L Ch, 261. . 


Copyright—Infringement—Burlesque of literary production 
—Novel—Cinematograph film—Immoral and indecent scenes— 
Right of action—Copyright Act, . 1911 (1 and 2 Geo. V. C. 46). 
Ss. 1 and 7. 

This was an action by the plaintiff for the alleged infringe- 
ment of the copyright in a novel, by the sale of burlesque 
cinematograph films, .which were said: to be substantial repro- 
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ductions of the novel. The plaintiff claimed an injunction and 
damages. It was found on the facts that there was no such 
infringement. 

A genuine burlesque of a serious work may not constitute 
an infringement of copyright (though it mar under certain condi- 
tions justify an action in the nature of sland=r of goods) either on 
the principle that a burlesque is usually the best possible adver- 
tisement of the original and has often made famous a work which 
would have otherwise remained in obscurity or on the principle 
that no infringeinent of the plaintiff's right sakes place where a 
defendant has bestowed such mental labort upon what he has 
taken and has subjected it to such revision nd alteration as to 
produce an original result. 

Copyright cannot exist in a work cf grossly immoral 
7 tendency, though the Courts in this matter is now less strict than 
it was in the days of Lord Eldon. 





Hall-Dare, In re: Le Marchant v. Leo-Warner. (1916) 1 
Ch. 272. 

Will—Construction, difficulty in, owing to the terms of the 
will-—Summons by Baa aa Court Rules, O. 45 
R. 14-B. 

Where an executor - takes dik an origirating ‘summons for 
the construction of a will and for the determination of the 
rights of the legatees and the amounts payable to them, and it is 
found that the necessity for the Summons ie entirely attributable 
to the ambiguity of the language of the testatrix herself, Held 
that the costs of the Summons are costs of administration or 
testamentary expenses, and prima facie they ought to be borne by 
the residue. O. 45 R. 14-B. of the Suprems Court Rules, has no 
application to a case where the difficulty necessitating the appli- 
cation is directly attributable to the ope anaa MA of the 
testatrix herself. : : 


Timson, In re: Smiles v; Timson. (1925) 1 Ch, 293. 

Will—Construction—Issue—Parent—Leaning of. 

By her will the testatrix gave her residnary estate, subject to 
a lifé-interest to five named nephews and nieces, and provided that, 
if any of them should die in the life-time ci the tenant-for-life 
leaving “ issue,” such issue should take the share which his, hey. 
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‘or their deceased “ parent ” would ‘have taken if living; if any of 
them die in the life-time of the tenant-for-life without- leaving 
issue, the share of the one so dying should go to the survivor .or 

<. survivors and the “issue” of him, her or them so dying and , 

leaving issue. Held, that the word “ issue ” ka. saa the will 

must be confined to children. . 


Rainbow v. , Kittoo: (1916) 1 Ch. 313. 
Practice—Costs, security for—Suit by administrator—Admi- 
` nistrator acting as agent for person out of jurisdiction—Insolvency 
of administrator. 
` A plaintiff who sues as an administrator for recovery of the 
estate, will not be ordered to give security for the defendani’s 
costs of the action. This is so even if the letters of administra- 
tion are granted to the plaintiff as the attorney of a person who’ 
is abroad and until that person obtains letters of administration, 
and the plaintiff is shown to be an insolvent. 


- Staples, In re: Owen v, Owen: (1916) 1 Ch, 322. 

Declaration —Futwre Rights —Practice Supreme Court 
Rules, O. 25 R.. 5. 

Under O, 25 R. 5 of the Supreme Gouit: Rules it is compe- 
tent to the Court to make a declaration at the plaintiff's instance, 

“though at the time he had no cause of action, Notwithstanding 
the jurisdiction of the Court to make a declaration as to future 
rights (even then, the matter is one of discretion rather than of 

_ jurisdiction), in practice suca a declaration should not, as a rule, 

‘be made where all the parties interested are not ascertained ; 
and the rule laid down by Jessel, M. R. in Curtis v, Sheffield L, 
holds good even at the present time. 

Carnell v. Harrison: (1916) 1 Ch. 828. (C. A.) 

Infant—Marriage Settlement of reversion—Repudiation— 
Reasonable time—Ignorance of right, effect of—Ante SEEREN 
rights of parties, immaterial. 

An infant must repudiate within a reasonable time after attain- 
ing the age of majority, a settlement of reversionary property made 
by her on her marriage. In the case of a Settlement of rever- 

. sionary property, the “ reasonable time” has to be calculated not 


1, (1882) 21 Ch. D.1, 
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from the date when the reversionary~ prope=ty falls into. posses- 
sion and becomes payable to her or her srustees but from the - 
date of her attaining the age of 21. | 

In construing a contract or considering-a ‘question of Sas : 
tion of a marriage settlement, the consideration of the ante-settle- 
ment rights of the parties with respect to the property settled, is 
immaterial. An infant cannot plead ignorance of her right to 
repudiate as an answer to her obligation t>. exercise that right 
within a reasonable- time. 





Dacre, In re: Whiteker v. Dacre. (1916) 1 Ch. 344 (C.A,) 

Trust—Defaulting Trustee—Legacy to Trustee—Assignée of 
legacy—Right of —Set-off—Administration of Estate. — 

A defaulting trustee cannot claim a share in the estate until 
he has made good his default. Where a trustee who is also a 
beneficiary is found to have misapplied a portion of the trust 
funds, and therefore; to be a defaulter, yet if he is able to produce 
as much as is necessary to satisfy the othe> beneficiaries he is 
not really in default, but is to be treated as having paid himself 
by advance or in anticipation, That principle applies not merely 
to a trustee but to-an assignee for value from a trustee; it also 
applies toʻa. trustee although,.in the-first place, he was nota 
beneficiary, but has since acquired a beneficial interest by a deri- 
vative title. There again he is not allowec to aver that he has- 
misappropriated the money; he is not supposed to have mis- 
appropriated the money if by any possibility he can be treated as 
having paid himself. Again, the assignee of a trustee taking 
- under a derivative title will be in the same pcsition. Possibly it is 

- to be understood that the trustee has properly applied the money ; 

therefore it is not open to anybody claiming under the trustee to 
say he has ‘not properly applied the money to the extent he is in 
default; to that extent he is deemed to have been paid. 





JOTTINGS AND CUTTINGS. 


The Poor Man’s Lawyer—Highteen months have passed 
since the.new system of legal aid came into force, and notwith- 
standing the difficulties caused by the war, the ‘Poor Persons’ 
‘Rules as is shown by the official statemens printed in another ` 
column, have worked successfully. Over 4,000 applications have 
been. received during this period, of which coasiderably more than 
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one-fourth have been granted. It is in matrimonial matters that 
the system has proved most effectual, no fewer than 200 decrees 
nist having been granted to persons, who, without the assistance 
afforded by the new rules, would have found it difficult, if not 
_ impossible, to obtain the relief they were entitled to. Both in the 
- Chancery Division and King’s Bench Division, as well as in the 
Divorce Court, substantial results have been obtained. Not the 
least merit of the new system is that-it tends to destroy the 
private organisations, which, under the misleading name of ‘Poor 
Man’s Lawyers’ batter upon necessitous persons with legitimate 
grievances. How mischievous and dishonest these spurious organ- 
isations may be-is shown by the case ab the Central Criminal 
- Court, in which two fraudulent ‘poor man’s lawyers’ were sentenc- 
ed by the Common Serjeant on Tuesday to rather lenient terms 
of imprisonment. It would be well now that the official system 
of legal assistance is in good working order, if all these so-called 
*Pocr.Man’s Lawyers’ instituted and conducted for private gain, 
were suppressed.—The Lato ea 18th March 1916. 


Bar Council and Ethics Fis —The Bar Council have - 
been dealing with a request for advice from the Bar Committee at 
Shanghai on an old, old question as to the ethics of advocacy. 
The Council’s decision was .that if a confession of guilt was made 
to the . Advocate before the proceedings were begun it was 
most undesirable that he should undertaké the defence ; but 
that if it was made during the proceedings or in such circum- 
stances that the Advocate retained for the defence could not 
retite from the case without seriously compromising the 
position of the accused person, the advocate’s duty was to 
protect his client so far as possible from being convicted except by 
a competent tribunal and upon legal evidence, sufficient to sup- 
port a conviction for the offence with which he was charged. 
An eminently sound view. The stock illustration is the case of 
Lord William Russell, murdered in 1840 by-his valet Courvoisier. 
On the second day of the trial of Courvoisier, who knew that he 
had been recognised, sent for his counsel ənd told him that he 
had committed the murder. He said that he was not guilty, 
and that he expected Mr. Phillips to defend him. Counsel was for 
throwing up the case, but his junior told him that this would not 
be right, and ultimately they decided to consult Baron Parke, be- 
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fore whom and the Lord Chief Justice the trial was taking place. 
Baron Parke’s first question was: ‘Does the prisoner require - 
you to go on defending him?” And being satisfied of that, he 
said, that counsel must not throw the case up and that it was 
Mr. Phillip's duty to go on with it, taking care, of course ag to 
‘what he-said, and seeing that ke did not ‘ncriminate any other 
persons, but to defend the man fairly end properly upon the 
evidence.—The Law Notes, Feb. 1916. 


x * 

-Lord Chief Justice's Quasi Political daties—The decision of 
the Divisional Court, since confirmed by the Court Appeal, in Rez 
v. Halliday is an apt illustration of the undesirability of using 
our judges for any purposes other than purely judicial duties. 
The decision is probably absoluiely correzt in law, but a quasi 
political judge—a judge who has been, seni by the Government 
on a quasi political international mission—saould not have formed 
one of the court. 


By its decision the Divisional Court and now the Court of 
Appeal, has given the Goyernment vast po-vers.. That a British 
subject may be interned during the war may be necessary, but 
“ Parliament went far when it extended the iaternment -provisions 
of the Defence of the Realm Act, 1914, to British subjects. It 
will be noted, however, that the power onlr arises as to British 
subjects of hostile origin or associations. 


Theoretically, the liberty of the subject, the provisions of 
Magna Charta and the power of Habeas Corpus are gone. In 
these days we are only too ready to tke curtailment of our 
liberties to give the Government, in short, all they ask for, but the 
Lord Chief Justice, who is a quasi-politician should not have pre- 
sided over the Court which gave this decision.— ; 


The present Lord Chief Justice possesses probably the 
- power of the Lord High Executioner. One moment he is 
the Lord High Financial Government Agert, the next the Lord 
High Government Enquirer, and the next tae Lord Chief Justice 
of England. 


The welfere of the nation demands thai tha: executive and - 
the judicial authorities should not be too ing; —The Law 
Notes, March 1916. 
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` Shortest Judicial Summing up —A Law J ournal asked 
by a lay newspaper what is the shortest judicial summing 
up on record thinks that the palm should be awarded to 
Judge Rentoul, one of the present Judges of the London 
Criminal Court.. “Gentlemen of the Jury,” said he, “you 
have heard Mr. X say everything that there is to be said for 
the prisoner—which amounts to exactly nothing. Consider your, 
verdict’, The second prize it thinks should be given to a certain 
Judge in a case concerning loss of property on a rail road. 
_ “Gentlemen, in this case the plaintiff claims a hundred pounds 

for goods lost on the defendants’ line. Railways are always 
losing peoples’ things. ‘They losta bag of mine last week, 
Consider your verdict’. Very good for England. . But the first 
prize, as'the Docket several years ago pointed belongs’ to ‘this 
side of the water’and to a contributor to this very number of the 
Review, and an old friend of the The Docket, Mr. Justice Riddel, 
of the High Court of Ontario. The lawyers on both sides had 
finished their lengthy arguments, when the Judge seeing that 
the only question: in the case was the measure of damages charged 
the Jury in but three words: “ Gentlemen, ‘How much ?”— 
American Law Réview, 1916: ee 


x OX 


The Jolly Testator who makes his own will. 
Ye lawyers who live upon litigants’ fees, 
And who need a good many to live at your ease, 
Grave or gay, wise or witty, whate’er your ‘degree, 
Plain stuff or Queen’s Counsel, take counsel of me. 
. When a festive occasion your spirit unbends, 
You should never forget the Profession’s best friends ; 
So we'll send round the wine and a bright bumper fill, 
To the jolly testator who makes his own will. 
He premises his wish and his purpose to “gave 
All disputes among friends, when he is laid in the grave ; 
Then he straightway proceeds more disputes.to create 
Than a long summer's day would give time to relate. 
He writes and erases, he blunders and blots, 
He produces such puzzles and Gordian knots, 
That a lawyer intending to frame a deed: ill 
Could not match the testator who makes his own will. > 
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“Tegtators are good; but a feeling more tender 
` Springs up when I think of the femmine gender; 
The testatrix for me, who, like Telemarque’s mother 
Unweaves at one time what she wore at another. 
She bequeaths, she repeats, she recalls a donation, | 
And she ends by revoking her own revocation, : 
Still scribbling or scratching some new Codicil, 
Ah !-success to the woman who makes hee own will. 
'Tisn’t easy to say ’mid her varying vapours 
- What scraps should be deemed testamentary ‘papers ; 
"Tisn't easy from these her intentions io find, 
When perhaps she herself knew her own mind. 
Every step that we take there arises fresh trouble— 
Is the legacy lapsed ? is it single or double ? 
No customer brings so much grist to the mill 
As the wealthy old woman who makes her own will. 
The law. decides questions of meum ard tuum 
By kindly consenting to make the taing suum ; 
The Aesopean fable instructively tells 
What becomes of the oyster and wko gets the shells 
The legatees starve but the lawyers ars fed, fe. 
The seniors have riches, the juniors have bread ; 
The available surplus of course will be nill. 
For the worthy testators who make their own will.. 
You had better pay toll when you take to the road 
Than attempt by a bye-way to reack your abode ; 
. You had better employ a conveyancer’s hand 
Than encounter the risk that your will shouldn't stand: 
From the broad beaten track where th traveller strays, . 
He may land in a bog or be lost ins maze: 
. And the law, when defied, will revenge itself still 
On the man and the woman who make their own will. 
Juridical Review: 





-CONTEMPORARY LEGAL LITERATURE. 


In the American Law Review for J anaary—February, Chief 
Justice Walter Clark makes a vigorous attack against the theory 
of the Court’s jurisdiction to declare acts of Sovereign legislatures 
yltra vires. ‘In this controversy, which has been raging fora very 

J 12 


` 
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considerable time, he sides Thomas Jefferson as against Chief 
Justice Marshall. Another writer in the same Journal deplores 
. the alarming growth of extremes of wealth and poverty in the 
United States which invariably breed social inequality and there- 
‘ fore generate rancorous class antagonisms. Unless the law 
‘is made to weld this incoherent mass together, by substituting 


common property interests for those hostile interests which now - 


prevail, the sporadic social warfare waged between capital and 


labour may lapse intd chaos. He illustrates the point by re- `` 


ference to English History. 

An important subject of which Tolstoy. very often treats 
. in his social’ writings is law. ‘His doctrine. as to law differs 
largely from the teaching of Plato, Aristotle and othsrs. He 
recognises only divine’ or eternal laws but not the human, 
“The human or the written laws’ are not just. They are 


capricious and artificial; Jesus’ Christ nullifes them and- 


confirms only the eternal law”. In place of the. written law 
Tolstoy would substitute the ‘supreme law of love, fraternity and 


equal opportunity. This violent prejudice against law is due 


to the autocratic system’ under’ which he lived. 
Professor Lee’s . lecture on Legal Education, Old and 


New appears , in two ‘consecutive issues of the.‘ Canadian f 
Law Times. . In the best days of Roman Law, instead of - 


lawyers tang that law from the Courts it was the Coutt 
that took its law from the lawyers. Unenslaved by the ‘accident 
of forensic necessity they were free to consider each problem, 
as it arose, in its. proper relation to morals and legal principle. 
The revival of Roman, Law in the twelfth century was the 


beginning of what Beotesade Vinogradoff not inaptly calls a ghost | 


story. The Roman law was then taught for its scientific value for 
the law which is practised in Courts is entirely different. But 
soon, this law came to affect thelaw in Courts and thus to be of 


interest to practising lawyers: The age of codification has’ 
thrown the Roman Law again into the background but its scienti- 
fic value is still recognised and its study is made a compulsory 


preliminary to practice in the Continent. In England, Roman 


Law is taught in the Universities; inthe Inns only English Law l 


is taught., In the United States of America, once the. astounding 
- notion „prevailed that any adult citizen who could walk and 
talk had a natural right to practise law, In Indiana good moral 
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character is still all that is wanted. . In Engiand, the ‘practice 
of reading in Chambers is coming more and more into vogue. In 
‘Canada, the system of apprenticeship to a law office is universal. 
In Manitoba, attendance at law school is mace compulsory. In 
all the provinces of Canada there isa reduct.on of the period 
of apprenticeship in favour of Graduates in Arts cr Law. The 
Professcr suggests that a mere study of the practice of Law or 
even the knowledge of the law is not sufficient io make a thorough 
and scientific lawyer and therefore recommends a study of 
Roman Law, Jurisprudence and International law asa University 
Course. 


BOOK REVIEWS. 


THE LAW OF PARTITION AS ADMINISTERED IN INDIA, by 
5. C. Mitter, Esq., B.A., Barrister at Law First Edition, Butter- 
worth d Co. (India) Ltd., Calcutta. ` Price Rs- 3. 

In this book, the writer attempts to give a comprehensive 
account of the Law of Partition in India. We have no doubt the 
book will be found useful by the profession. Its usefulness 
wculd have been considerably enhanced if the writer instead of 
merely recording the effect of case-law had undertaken to consider 
and suggest solutions for the numerous difficultiss that arise in, the 
working of this branch of the law, if need be, by reference to Eng- 
lish precedents. l 





THE LAW OF TRANSFER IN BRITISH INTIA, VoL. III, 4TH 
ED., 1916, by Dr. H. 8. Gour. Thacker Spink and Co., Calcutta, 
Rs. 10. 

_ The volume completes the well-known treat-se onthe Transfor 
of Property in British India which is mainly = commentary on 
the Transfer of Property Act by Dr. Gour. The volume 
under review comprises the Law of Landlord and Tenant, Gifts, 
Exchanges and Choses-in-action. The reader will find the case 
Jaw on the subjects brought down to the end cf January 1916; 
and the addenda at the end of the volume note < zhe cases on the | 
branches of law dealt within Vol. Land II up to date. We have 

no doubt that Dr, Gour’s book will continue zo enjoy a- very 
high place among the commentaries on the ‘Transfer of Property 
Act for its exhaustiveness and usefulness to pracrtioners. 
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THE INDIAN DEcisIons (OLD SERIES) VoL. 14, ‘by. The 
Law Printing House, Madras. 

It was only last month that we announced the publication-of 
Vols. 12 and 18 of the series ; and now weare in receipt cf Vol. 14 
which contains the reports of cases in Vol. 11 and part-1 of Vol. 
12 of the Bengal Sudder Dewani Adaulut Reports. This volume 
it need hardly be mentioned maintains the high level of its 
predecessors. 


THE PROVINCIAL INSOLVENCY ACT, (Lawr yer's Companion 
Serves) 1916. a ° 

“The Lawyer’s Companion Office hag brought out this edition 
of the Provincial Insolvency Act as a companion volume to their 
publications of the other important works. The book will be parti- 
cularly ‘useful to the practitioner by reason of its introduction 
and the frequent references to English law in the Body. of the 
book. 


A DIGEST OF ENGLISH, CIVIL baw by Edward Tonks, M.A., 
B. 0. L. Books IV and V, 1916. Butterworth Co. , London, 

In the present circumstances,’ the wonder is not that there 
has been so much delay in the appearance of this part of the 
Digest but that it has appeared at all. The Law of Property. 
having been completed with the lasi volume, the present one 
deals with (4) Family Law and (B) a portion of the Law, of 
` Succession, viz., Testamentar ‘y Succession. The former covers 9 
titles dealing respectively with S. I. Marriage Title I.—Celebra- 
tion of Marriage. If.—Invalid and Voidable Marriage, II.— 
Jactitation of Marriage. [V.—Rights and Duties _Avising out of 
Marriage. V.—Nullity, Divorce and Judicial Separation. S. U.— ` 
Relations of Children, Parents, and Guardians. ` Title 1.—Legiti- - 
macy. IL—Duties of Maintenance and Education. IIL —Custody 
and Guardian of Minors. 1V.—Powers of Parents and Guardians 
in relation to the property of Minors. In the Law of Succession 
‘(Book V) S.I. begnis with Testamentary Succession. Title I.—The 
making of Testaments and Codiculs. Il.—The Revocation, Altera- 
tion, and Republication of Testaments and Codicils. LLL. — Capacity 
to make or attest a Testament or Codicil, IV. — Devises, Legacies, 
and Donations, Mortis Causa. In the next part it is hoped to finish 
the rest of the Law of Succession (i. e., Intestate Succession and 
the distribution of Assets); and that will make the completion of 
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a.work which in: its treatment of the English Civil Law as a 
whole, may well be said to be unique. Tə us in India, the topics 
of Family Law in England and portion: of the law relating to 
wills are more of theoretical interest than of direct practical appli- 
cation, most people here being governed >y their own personal 
laws in such matters. To those familiar with the Indian. Succes- 
sion Act, the titles of the present book relating to the making of 
wills and their revocation, Devices, Legacies, &c., must be more 
or less familiar reading. But these considerations need not 
prevent our appreciation of the clearness and accuracy charac- 
teristic of the book, ead ~ 

THE HINDU Law OF ADOPTION (TAGORE LAw LECTURES, 
1883) by Golap Chandra Sircar Shastri, M. A., B. L., Edited by 
” Rishinda Nath Sircar, M.A.B.L., Vakil, High dust, Calcutta (2nd 
Edition, 1916; R. Cambray & Co, 


A melancholy interest attaches to this iang in that the author 
did not live to ses its publication though he seems to have pre- 
pared the book for the press. Neither Sirar Shastri nor his work 
èn Adoption requires any introduction from us. Both are well- 
‘known to the profession. The lectures are among the most 
valuable in the series and have largely 2elped to settle the law 
and there is no doubt their value will be felt whenever a new point 
` arises for decision. By his learning and havit of vigorous thinking, 
Sircar Shastri has been able fo give an interesting turn to many a 
discussion: and though his views have rot always found favour 
with the courts, they have contribated remarkably to the elucida- 
tion of the law. Need has not been felt for much alteration of 
the text, but all change’ in’ the law have kzen carefully noted with 
comments where necessary. The case-law has Deen brought up- 
to-date. 





“Sanjiva Rav’s All India Digest Criminal, 1836-19165. 
Vol. If, 2nd Edition. l 
We have. great pleasure in announciry the publication of the 
2nd volume of this useful digest. Sanjiva Rau’s is the only digest, 
go far as we are aware, of criminal rulings exclusively ; and it will 
be particularly useful to i aaa aan, devoting their attention to 
Criminal work. 


GN 
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DEsal’s Point-noted Index of Gases judicially noticed. 1811 
— 1916, Fifth Edition, 1916. 

The main features of the “work are so well known to the 
legal profession in this country that it is needless to draw atten- 
tion to them. So far as we are aware, the late Mr.S. Srinivasa Iyer 
originated the idea in this country of publishing an index of cases 
setting out the particular points on which the cases have been 
followed or otherwise judicially noticed. He, however, did not live’ 
to complete the work. Shortly after Mr. Srinivasa Iyer started the 
idea, Mr. Desai published the Fourth Edition of his ‘Index of 
Cases” in which he partially introduced the system of point noting. 
The present Edition carries out the system fully to all the Indian 
Cases. 

‘The present Edition marks a further progress in the indexing _ 
of cases, in that it makes an attempt at bringing together cases 
which have a bearing on the case in hand, though not specifically 
noticing the case. With the increased facilities offered, the book 
is sure to be of invaluable assistance to all practitioners, 


[End of Vol. XXX] 


NOTES GF RECENT CASES. 


Abdur Rahim, J. 
Srinivasa Aiyangar, J. 

1916 January, 3. 

Companies Act—Secretary—Personal Eability to members— 
Agreement as to—Validity—Liability imposed in return for 
_ payment by members—Effect. 

There is ncthing in the Companies Aci to prevent the Secre- 
tary of a limited company from making himself presonally liable 
to members for amounts due to them from the company where 
the members agree to pay the Secretary a snecitied monthly salary 
out of monthly contributions made by the members. 


A. S. Nos. 165 and 409 of 1914. 


C. V. Ananthakrishna Aiyar for Appellant. 
T., R. Ramachandra Aiyar and S. “iswanatha Aiyar for 
Respondent’. 
Coutts-Trotter, J.) 
Seshagiri Aiyar, J. f “TS. A. No. 2442 of 1914. 
1916 January, 4. |) 


Hindu Law—Widow succeeding to husband's estate—Deed | 


dividing estate between two daughters--Effect—Death of widow ` 


and one of daughters—Right of surviving daughter to succeed to 
whole estate. 

A document under which a Hindu widow, who had inherited 
the estate of her husband, divided the same between her two 
daughters giving each authority to alienats, should be construed 
to deal only with her widow’s estate. On the death of the widow 
and one of the daugaters, the other daughtsr is entitled to posses- 
sion of the whole estate. 

C. V. Anantakrishaa Aiyar tor Appellant. 

V. Ramdoss for Respondent, 





Ayling, J. 4 
Napier, J. | S. A. bo. 30 of 1915. 
1916 January, 5.. j 

Mortgag a TETTE of —Laxtinguishment— Simple 
money decree obtained by mortgagee agair st mortgagor—Purchase 
of mortgaged property by mortgagee hims if in execution—Failure 
of mortgagor tc object to validity of sale—Effect—Subsequent suit 

. for redemption— Mantamability. 


ver 


2 


Where, in a suit for redemption, it appeared that the defend- 
ant, the mortgagee, had previously obtained a simple money 
decree against the plaintitf and purchased the mortgaged property 
himself in execution thereof, held that, the plaintiff having been a 
party to the prior proceedings and not having contested the 
validity of the sale in the execution prcceedings therein, his right 
of redemption was lost. 

V. S. Govindachariar and Kallabiran Aiyangar for Ap- 
pellanis 

K. S. Ganapathi Aiyar for Respondent. 





dyling, J. 
Napier, J. S.A. No. 400 of 1915. 
1916 January, 5 : 
Transfer of Property Act. S. 54—Sale of property of less than 
Rs. 100 in value—Property previously in possession of vendee— 
Register ed instrument—-N. lecessity—Unregistered sale-deed with 
recital as to delivery of possession—Effect: 


A sale of immovable property of less than Rs. 100 in value 


and already in the possession of the vendee can only be effected ` 


by a registered instrument. In such a case, an unregistered sale- 
deed containing a recital that the vendor thereby gave possession 
of the property to the vendee is not sufficient to convey title. - 

’, Ramesam for Appellant. 

V. Ramdoss for Respondent. 





Sa lasuva Aiyar, J. | 
Tfoore, J. | C. R. P. No. 188 of 1914. 
1916 January, 7 


Civil Procedure Codeof 1908 O. 21, R. 89—Execution sale 


—Application for setting aside—What amounts to—Deposit of ` 


money into treasury after filing lodgment schedule— Effect. 

The depcsit of money into the treasury after filing a lodg- 
ment schedule into court does not amount to, an application to 
set aside the sale within the meaning of O. 21, R. 89 of the Code. 

C. R. P. No. 415 of 1904 and 359 of 1902 followed. 

P. Somasundaram for Petitioners. 

P. h. Srinivasa Atyangar and H. Suryanarayana for Res- 
pondent., l 
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Sadasiva Aiyar and | 
_ Moore, JJ. 
1916 January, 12. | 
Madras Estates Land Act S. 6—Applicability—Tjara for 
actual cultivation—Ijaradar if “ ryot.” within meaning of Act—., 
Right to occupancy right by reason of Ac— High Courts Act of 
1861 S. 15. Applicability—Godavery Acency Courts if subject 
to jurisdiction of High Court. 


L. P. A. No. 360 of 1914. 
Í 


` An ijaradar who obtains an ijara muchilika for purposes of 
actual cultivation is a “ ryot” within the mzaning of the Madras 
Estates Land Act and obtains occupancy rights under S. 6 thereof. 
Quaere whether the Godavery Agency Courts governed by 
the Godavery Agency Rules framed under Act XIV of 1874 
(Schedule District’s Act) are subject to the eppellate jurisdiction of 
the High Court under S. 15 of the Indian High Court's Act of 
1861. k 
23 M. 329 referred to. 
“D. Appa Rao and P. Narayanamurti for Appellant. 
P. Somasundaram for Hon. B. N. Sarma for Respondent. 





Sadasiva Aiyar and 
` Moore, JJ. C. M. A. No, 352 of 1914. 
1916 January, 24. ` ; 


Limitation Act, Art. 182—EHaecution—Step-in-aid—Appli- 
cation for adjournment, for getting encumlrance certificate. . 

An application by the decree-holder for an adjournment, in 
order to enable him to get an encumbrance certificate for the 
' purpose of preparing -the sale-proclamafion, is a step-in-aid of 
execution. 

P. Chenchiah for Appellant. 

L. A. Govindaraghava Iyer for Respondent. 





Sadasiva Aiyar and 
Napier, JJ. S. A. No. 481 of 1914. 
1916 January, 25. J 


Church—Roman Catholics—Right of worshippers—Claim by 
one section to exclude another, from a part of the Church—Conces- 
sions by one Bishop, if binding on succeszors. 

Where a section- of Roman Catholic Christians claimed to 
exclude another section of the same community belonging to the 


4 


same Church, from occupying a wing of the Church, on the 

ground of an alleged inferiority of caste on the part of the latter, 

held that the claim was opposed to the rules and tenets of the 

Catholic Church and could not be allowed. A concession of such 

a claim by one Bishop is not binding on his successors-in- office. 
T. Rangachariar and V., S. Govindachariar for Appellants. 
W. Barton for Respondent. 





Napier, JJ. 
1916 January, 27. 

Civil Procedure Code S. 66—Scope of—Person claiming title 
under purchase certified by Cowrt—Meaning of—Release, not 
effective to pass title. 

In execution of a decree against the plaintiff, his properties 
were sold in Court auction and purchased by A. Subsequently A, 
alleging that he purchased the property benami for the defendant 
executed a deed of release in favour of the latter. The plaintiff, 
claiming that the purchase by A and the subsequent release in 
favour of the defendant were benami for himself sued for a 
declaration that he was in possession as owner and for an injunc- 
tion restraining the defendant from interfering with his possession. 
Held that the release by A in favour of the defendant was not 

‘effective to pass a title to the properties, that the defendant could 
not be said to be a person claiiuing title under a purchase certified 
by the Court and that S. 66 of the Civil Procedure Code was no 
bar to the maintainability of the suit. 

Jadu Nath Poddar v. Rup Lal Poddar 1, followed. 

T, M. Krishnaswann Iyer and A. V, Visvanatha Sastri for 
Appellant. 

K. Bhashyam Iyengar for Respondents. 


Ayling, and | 
| S. A. No. 80 of 1915. 





Ayling and 

Napier, JJ. | S. A. No. 2360 of 1913. 

1916 January, 28. j 

Co-heirs—Mahomedan Law—Adverse pogsession—Mortgage 
of property by one co-heir—Rights of mortgagee against other 
heirs, without notice of mortgage. 

Where one of several co-heirs under the Mahomedan Law, is 
in possession of the whole property forming part of the inheritance 

~ 1. (1906) I. L. R. 86 ©. 967, 984. 





5 


and gives a kanom mortgage of the same dessribing it to be exclu- 
sively his own and the mortgagee is in posgession for more than 
12 years, such possession of the mortgagee 5 not adverse to the 
other co-heirs‘so as to give him a valid morgage right as against 
the shares of the other co-heirs unless the other co-heirs had 
notice of the mortgage, 

1914 M. W. N. 708, 38 M. 908, followed. 

23 B. 187, distinguished. 

T. K. Govinda Aiyar for Appellant. 

P. V. Parameswara Aiyar for O.V. snantakrishna Aiyar 


_ for Respondent. ° 
Ayling and : | 
Napier, JJ. S. A. No. 487 of 1915. 


1916 January, 31. | 

Madras Estates Land Act—Ss. 4, 27 28—Applicability— 
Swit for rent—Plea of custom to pay rent on cultivated lands only 
—Sustainability—Provisions of Rent Recovery Act compared. 

S. 40f the Madras Estates Land Act must be read subject 
to the provisions of 5. 27 thereof and it ic open toa tenant to 
plead a custom that only cultivated lands in a village can be 
charged with rent. 

26 M. L. J. 575, (1915) M. W. N. 196, followed. 

Per Napier, J:—Ss. 27 and 28 give the widest’ possible 
powers to a Revenue Officer. A claim to pa7 a reduced amount of 
rent or reduced rent on the whole holding ma particular year by 
reason of the fact that a portion of the holding remajned unculti- 
vated in the preceding year can be considere under Ss. 27 and 28, 
Old and New Acts compared. 

M. D. Devadoss for Appellants. 

T, 8. Ramaswami Aiyar for Respondeats.. 


Ayling and ? 
Napier, JJ. > S. A. No. £654 of 1918. 
1916 February, 1. § 


Limitation Act of 1908—S. 28; Art. 120, 124, 181, 144— 
Applicability—Temple Committee—Suit for declaration that suit 
temple is subject to their jurisdiction ana for decree directing 


6 
defendants to plaintiffs’ supervision—Limitation—Denial of right 
of Committee more than 6 years before suit—Effect. 

Where in a suit by a Temple Committee appointed under 

Act XX of 1863 for a declaration that the suit temple was subject 

to the jurisdiction of the plaintiffs and for a decree directing the 

defendants, who were not appointed by the Committee, to submit 

the account-books and properties of the temple to the supervision 

of the plaintiffs, it appeared that the defendants had denied the 
right of the plaintiffs more than 6 years before suit, held, that 


1. Neither Art. 124 nor Art. 144 of the Limitation Act 
applied to the case. s 

2. The suit was not governed by Art. 131, as the right of 
the Committee was not a recurring right within the meaning of 
that Art; 

3. The suit did not fall within S. 23 of the Act as’ the 
denial by the defendants of the right of the plaintiffs and the 
refusal to submit to their supervision was not æ cpntunuing: wrong 
within the meaning of that section. 

4. The suit, being one for declaration, was governed by 
Art. 120 and inasmuch as the plaintiff’s right to the declaration of 
their right was barred, their right to supervision was also barred. 

H. Balakrishna Rao for K. Narayana Row for Appellants. 

A. S. Viswanatha Aiyar for Respondents. 





Sadasiva Aiyar and | 
| Moore, JJ. 
1916 February, 1 


Civil Procedure Code O. 28, R. 1—Par tition suit— With- 
drawal of suit by plaintiff—Defendant applying to continue suit 
as plawntiff—Duty of Court. 

Where the plaintiff in a partition suit withdraws his suit 
under O. 28, R. 1 C. P. Code, and one of the defendants claiming 
a share in the property applies to continue the suit as plaintiff, 
held, that the Court is not bound to allow the defendant’ to so 
continue the suit. 

T, Prakasam for Appellant, 

M. Patanjali Sastri for Respondent. 


L. P. A. No. 181 of 1915, 


‘ Sadasiva Aiyar and -| eo bate : 
Moore, JJ. >. C. M. A. Na, 197 of 1914. , 
1916 February, 1. x ae 

. Provincial Insolvency, ‘Act Ss. 4. (a), 6 ( 8), 36 and 88— 
Tr ansfer to trustee, on behalf of creditors—Transfer, if voidable at 
the instance of Official Receiver — Adjudication — Property of 
Insolvent if vests -in,Receiver—Transfer br debtor to trustee for 
benefit of creditors—Creditor privy to act cf bankruptcy of debtor, 
if can apply for adjudication. < 

S.'4 (a) of the Provincial Insolvency Act does, nak exclude a 
conveyance to some of the creditors as truses for the general body 
of creditors. A transfer made bona fide Ly a debtor to trustees 
for the benefit of creditors cannot be annulled under S. 36 of the 
Act.” As soon as an adjddication order is made, the properties of 
the Insolvent cannot be treated as havinz vested in the. Ó ticial 
Receiver. To have that. effect, an order under S. 18 of the Ret 
appointing a Receiver is necessary. 


A debtor cannot avail himself of a transfer of property to a 
„third person for the benefit of his general body of creditors, as an 
Act, ‘of insolvency under 8.6 Cl. 8, thougk å creditor cin do so 
‘under S. 4 Cl. (a) of the Act. 


». Ib is not open to a creditor to present a- ‘petition, for adjudica- 
tion if he has been py to the Act of POE on which he 
„relies. oo, ; : 


ST. Sn niata Chariar for eee gC Tete 
C. V. Ananthakrishna Iyer for Respondent, 


Coutts Trotter, J. | 


1916 February, 1. C. R. P. No. 294 of 1915. 


Broker—Commission of —Agent for purchase and agent for 
sale, difference between—Broker for purcl.ase, duty of —Defect in 
title—Executory contract by ‘vendor to tird person—Effect of— 
Completion of sale-deed —Broker, if entitlzd to commission: : 

There is a difference between the rights and liabilities of a 
broker who acts as an agent for the sae of lands and one who 
acts as an agent for the purchase of lands. A broker for sale has 
earned his commission as soon as he inds a willing purchaser 
and brings him.into contact with his prircipal, though the actual 
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to the vendee, is not a defect in the title of vendor and a broker 
who buys such lands for his principal is entitled to his commission. 
S. T. Srinivasagopala Chari for Petitioner. 
A. V. Visvanatha Sastri for G. S. Ramachandra Iyer for 
Respondent. l - 


Seshagiri Tyer, JJ. S. A. No. 2386 of 1913. 
1916 February, 1. 

Hindu Law—Inheritance—Gotrajas beyond the 14th degree 
—No right to inherit in Southern India—Jus Tertii, onus of proof. 

The Hindu Law as prevalent in Southern India does not 
recognise the right of Gotrajas beyond the fourteenth degree to 
inherit. In a suit by a Bandhu to recover the inheritance, the 
onus of proving the existence of nearer heirs is on those who set - 
it up. 

C.V. Ananthakrishna Iyer and K. R. Rangaswami Iyengar 
for Appellants. f 

T. R. Ramachandra Iyer and N. Rajagopalachariar for 
Respondents. 


Coutts Trotter and | 
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Moore, JJ. GC. M. A. No. 19 of 1915. 


Sadasiva Aiyar and | 
“1916 February, 1. 


Civil Procedure Code Sch. ii para. 21—Private reference— 
Award—Applcation to file in Cowrt—Satisfastion of the award, 
if a ground for refusal to file, the award and puss a decree. 


Where an application is made to the Couzt ‘to file an award 
made by the arbitrators on a reference out of Court, the mere fach 
that the terms. of the award have been sat:sfied prior to the 
application is no ground for refusing to file she award and pass 
a decree théreon as required by Sch. ii para. 21 of the Civil 
Procedure Code. 


C. S. Venkatachariar for Appellant. 
C.Y. Ananthakrishna Aiyar for Respondent. 


——— 


Ayling and ) ; 
Napier, JJ. f Cri. Revn. Case. No. 653 of 1915. 
1916 February, 2 


Criminal Procedure Code S. 145— Preliminary order—State- 
ments filed—Magistrate if bound to contirue inquiry, if no 
likelihood of breach of the peace, thereafter. 


Where after the passing of a preliminary order under 8. 145 
(1) of the Criminal Procedure Code in pursuarce of which written 
_ statements were filed by the parties, the Magistrate is satisfied 
that there is no apprehension of a breach of tae peace, it is open 
to him to drop the proceedings at that stage. ` 


T. Rangachariar and K. F. Krishnaswarai: agan Appel- 
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Sadasiva Aiyar and ) 


Moore, JJ. b C. M. A. No.86 of 1915. 
1916 February, 2. J i ' 


Impartible Estate—Liability of holder for debts of predecessor 
—Mortgage—Acquisition of equity of redemption by mortgagee— 
Merger—Income of the estate—Extent of liability for debts. 


The Mohunt of Tirupathi obtained a decree under O. 34 
R. 6 of the Civil Procedure Code, against the late Rajah of Kala- 
hasti, the holder of. an impartible estate. The present Rajah 
had, before his accession, taken a mortgage of the estate from 
the late Rajah, who however did not discharge the mortgage. 
The present Rajah after his accession, had received the income 
of the estate for a number of years. The Mohunt: of Tirupathi 
in execution of his decree, sought to attach a portion of the estate 
in the hands of the present Rajah, free of the mortgage in his 
favour. Held, that the mortgage in favour of the present Rajah, 
created by the late Rajah, had been extinguished on the former's 
accession to the estate. — | 


40 C. 89 (P. C) and 29 M. L. J. 583, referred to. 


Held further, that the income of the estate was assets in the 
hands of the present Rajah and in the absence of evidence that 
he had applied the income for purposes binding on the estate, 
he was liable to the creditors to the extent of the income receiv- 
ed by him after his accession. 


L. A. Govindaraghava Aiyar and A. Ramachandra Aiyar 
for Appellants. 


. The How ble The Advocate General and K. Rajah Aiyar for. 
Respondent. 


? 


Coutts-Trotter and | t 
Beshagiri Iyer, JJ. 


S. A. No. 37 of 1914. 
1916 February,’ 3. f 


Hindu Law—Widow—Alienation of portion of estate—Con- 
sent of reversioner, effect of. 


Where a Hindu-widow alienates a portion of ber estate with 
the consent of the then presumptive reversioner, the alienation is 
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not binding on the actul reversioner unless t was made for prô- 


per purposes, the consent of the presumptive reversioner being 
evidence of its propriety. 


A Srivangachariar for T. Rangachariar for Appellants. 
V. Ramesam for Respondent. j 


Sadasiva Aiyar and 


Moore, JJ. | C. M. A. No. 107 of 1915. 
1916 February, 8. . 


Limitation Act Aris. 65 and 120—Minor—Receipt of money 
by neat friend on behalf of minor—Surety fo- next friend—Fail- 
ure of neat. friend to account to minor—Suit by minor on attaining 
majority against next friend and his surety—Limitation. 


The next friend of a minor plaintiff received certain moneys 
on behalf of the minor and a surety for the next friend under- 
took to be liable in case the next friend dd not account to the 
minor on his. attaining majority. A breach of the obligation 
having occurred, the minor on attaining majority sued both the 
. surety and.the next friend for an account of “he sums due to him, 
Held, that the suit as against the surety, beng governed by Art, 
65 of the Limitation Act, was barred having been instituted more 
than 3 years after majority; but, that the suit as against the 
guardian, being governed by Art. 120, was ir time. 


A. Krishnaswami Iyer tor Appellant. 


N. 8. Rangaswami Iyengar for T. Narasimha Iyengar for 
Respondent, _ i 


Sadasiva Aiyar 


and Moore, JJ. Í C. M. A. No. 385 of 1914. 
1916 February, 8. 


Civil Procedure Code S. 47 and O. 21, F.90—Ezecution sale 
in contravention of provisions of decree— Sale in wrong order— 
Application to set aside. 


Where an application is made by the judgment-debtor to set 
aside an execution sale on the ground that the properties were 
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not sold in the order directed by the decree, held that the appli- l 
cation was one under §. 47 and not under O. 21 R. 90 of the 
C. P. Code. 


T. Rangachariar for Appelllant. 
C. V, Ananthakrisna Iyer for Respondent. 


Sadasiva Aiyar 
and Moore, JJ. : C. M. S. A. No. 90 of 1914. 


1916 Februar Y, 9 


Civil Procedure Code S. 60 (n) Right t to future Din DB 
Attachment in execution of decree—Appointment of receiver. 


A right to future maintenance is not liable to attachment in 
execution of a decree against the maintenance-holder and the 
appointment of a receiver for realising such maintenance and 
applying it in satisfaction of the decree, is bad. 


K. R. Subramania Sastri for Appellant. 
T. S. Narayana Iyer for Respondent. 


Chief Justice and 7 
Srinivasa Aiyangar, J. A. 8 No. 876 of 1914. 
1916 February, 9. | 


Lunacy— Adjudication not superseded—Adoption by lunatic 
at sane intervals—Validity—Hindu Law—Adoption—Nature 
of —Act of. : 


An adjudication of lunacy not superseded does not prevent 
the lunatic from making a valid adoption if at the time of his 
making the adoption he is sane and is in a position to understand 
the nature ofthe act he is doing. 


(1905) 1 Ch. 160 Distinguished. 


An adoption is a religious act and not an alienation of 
property. 

T.V. Venkataramier and A. Venkatarayaliah for Appellants. 

B. Somayya for Respondent. 





` Coutts-Trotter, J. ) > 5 sai 
“CO, R: P. 663 of 1915. - 
1916 February, 10. |) . ; 


Court Fees Act, S, ? Sub-S. V. Cls. (b) and -(d)—Scope 
and applicability—Suit for specific plot covered by a survey No. 
comprising large area—Valuation for purposes’ of Court-Fee and 
jurisdiction—" Separately assessed” —“ Definite Share? —Mean- 
mg. Ges 
A suit for a specific plot of land comprising-3 acres and odd 
and covered by a particular survey number comprising an area 
of 4 acres.and odd falls under S. 7 V. (a) and not under S. 7 V. 
(b) of the Court-Fees Act. The valuation of such a suit for pur- 


poses of Court-fee and jurisdiction is the market value of the 
land sued for. 


16 A, 493 Referred to. Pe 


and Moore, JJ. 


1916 February, 15. 


Sadasiva Aiyar ane Sa 
| C. M. S. A. Nos. 95 & 96 of 1914. 


i Decree—Execution—Reference to pleadings and judgment— 
Power of executing court. 


Where a decree is ambiguous. it is open to the court execut- 
‘ing the decree to look into the pleadings and the judgment to 
ascertain its precise meaning. But where the provisions of a 
decree are reasonably clear, the executing court is not compe- 
tent to add to, or vary its terms. 


T. Rangachariar for Appellant. 


T. R. Ramachandra, Iyer and G. 8. Ramachandra Iyer for 
Respondents. 


# 
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Seshagiri Iyer, JJ. 


Coutts-Trotter and | 
1916 February 17. | 


S. A. No. 852 of 1914. 


Burden of proof—Discharge—Suit on mortgage—Original 
deed in tne possession of mortgagee with indorsement of discharge 
—Mortgagee only'a *iarkswoman—Presumption. 


The presumption o of discharge arising from the production by 
the mortgagor, of the brigimal mortgage deed with an indorsement 
of discharge signed ‘by the mortgagee, does not arise in a case 
where the mortgagee is a marksman and the indorsement is im- 
peached as a forgery. 


A. V. Visvanatha Sastri for Appellant. 


T., Rangaramanujachari for Respondent. 





Coutts-Trotter J. 


s | Cri. Revn. Case No. 698 of 1915. 
1916 February 18. 


Evidence Act S. 24—Confession—Invalidiaing circiimstance 
—Onus of proof. 


Under S. 24 of the Indian Evidence Act, a confession is 
admissible prima-facie, and the onus isson the person objecting | 
to iis admissibility to prove that it was obtained by threat or 
coercion etc. , 


Under the English law, the onus in such a case would seem 
to be on the prosecution. 


$ 


T. Rangachariar for. Petitioner. 


The Public Prosecuter for Government. 


Srinivasa Iyengar, JJ. A. S. No. 90 of 1912. 


Coutts-Trotter and | 
1916 February, 18, 


Lessor and Lessee—Covenant for quite enjoyment—Breach— 
Cause of action when arises—Suit for declaration—Limitation. 


The failure of the lessor to put the lessee into possession of 
the demised land goes to the root of the contract of lease and is 
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a complete and final breach which gives rise- to a cause of action 
to the lessee at the inception of the term. -The period of limita- 
tion commences from the date of the breack - and there is no 
continuing cause of action throughout the ‘period of the lease, for 


a suit by the lessee in respect of the breach. 


, Per Srinivasa Aiyangar, J. Thougk a covenant for title is 
a covenant for the whole of the term and is in that sense a conti- 
nuing covenant, yet a breach of it is not < continuing breach. 


The Government Pleader for Appellants. 


T.iPrakasam for Respondents. 


Coutts-Trotter and } 
Seshagiri Iyer, JJ. S. A. Nos, =509 to 1511 of 1914. 
1916 February, 18. J é 


Compromise—Validity of—Consideration—Transfer of Pro- 
perty Act S. 6—Ezecutory Contract for onveyance—Assignment, 
if bad—Specific Relief Act S. 23—Ezec tory contract by a mem- 
ber of a Hindu family—Liability of others. 


A compromise is valid, if at the time it was entered into, 
there was consideration to support it, An executory contract for 
the conveyance of land is not property within the Transfer of 


Property Act, nor is it an actionable claim. At the same time it 
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is not a mere ‘right to sue and its assignment is not forbidden by 
S. 6 of the Transfer of Property Act. It is not the law that 
assignments cannot be supported unless they come within the 
Transfer of Property Act. Under S. 53 cf the Specific ` Relief 
Act an assignee of an executory contract for the conveyance of 
land, can enforce the same. 


Per Seshagiri Iyer J. The liability of a Hindu co-parcener 


as regards executory contracts is not:Jifferent from his liability 


under executed contracts. In either case, the same considerations 
as to benefit and necessity, apply. Ar executory contract by the 
deceased manager of a Hindu family, is binding on the survivors 
if necessity is shown for the contract. 


K. R. Subramania Sastri for Aprellant, 
_K, Govinda Marar for Respondent, 
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Sir John Wallis, C. J. 
Abdur Rahim, J. Full Bench. 


Srinivasa Aiyangar, J. S. A. No. 1376 of 1914. 
1916, February 22. j 


Civil Procedure Code O. 28, R. 1 (8)—Suit against alienee 
from a Hindu widow for declaration that alienation is not bind- 
ing on the reversioners— Withdrawal —Subsequent suit for posses- 
sion—Whether barred— Subject-matter,’ ‘ Matter ” —Meaning 


of. 


Where a reversioner brings a suit against the widow and 
the alienee for declaration that an alienation by a Hindu widow 
is not binding on the reversion, and during the pendency of the | 
suit the widow dies and the suit is consequently withdrawn with- 
out liberty to bring a fresh suit, and subsequently he sues to 
recover possession from the alienee on the ground that the 
alienation is not binding on him, the subsequent suit is not 
barred by reason of the provisions of O. 28, R. 1 (8) of the Civil 
Procedure Code. 


The cause of action and the reliefs asked for in the subse- 
quent suit are different from the cause of action and reliefs in the, 
former suit. 


The provision in 0. 23, R. 1 (8) beinga penal provision, the 
terms “subject-matter” and “ matter” ought to be construed 
strictly. 


40. W. N. p. 110 followed. 


2l M. p. 35 ; 1910 M. W. N. p. 782; 2 L. W. p. 177 over- 
ruled. É 


T, V. Venkatarama Aiyar for the Appellant. 
8. Varadachariar for the Respondent. 


17-5 | 
| NOTES OF REGENT CASES, 
_ Coutts Trotter and- | Maret, tat, og heat 
Srinivasa Aiyangar, JJ.} S.A. Nos, 2087 and 2088 of, 1914. . 
` 1916 February, 18. - a = 
Madras Estates Land Act, 8.3 Cl. (2) (c) and (d)—Grant 
by Nawab for subsistence of a relation—Jachir—Inam—Juris- .. 
diction of Civil Court. 


Where certain lands were granted to'a Lady of the family of 
the Nawab of the Carnatic as a provision for Ler maintenance, the 
grant though styled asa Jaghur, is really ən -Inam and nota 
Jaghir within S. 3.(2) (c) of-the Estates Land Act. - Where the 
grantee of such lands holds both the Melvaram and the Kudivaram, 
` fhe lands do not form an estate within S. 3 (8) of the Act and the 
jurisdiction of the Civil Courts is not ousted. ` 


5. Subramanya Iyer for Appellant. 


T. R. Venkatarama Sastri for Respondent. 





Sir John Wallis, C. J À 5 l e 
Abdur Rahim and L. P. A. No 185 of 1915. 
Srinivasa Aiyangar, JJ. 
1916 February, 22. i 
Criminal Procedure Code 8, 147—Jurisciction of Magistrate, 
under—Order prohibitiny the public from. Passing keng a 


` publie str eet, if legal. 


It is not open toa Magistrate acting RT 147 of the ` 
Criminal Procedure Còde, to pass orders prohibiting the publie 
from passing through a public street,- 

S. Krishnamachariar for Appellant. 

Marthandam Pillai for Respondent. 





Sadasiva Aiyar and as ae 
Moore, JJ. _ C. M.A. No. 280 of 1914. 
- 1916 February, 22. .. 


Civil Procedure Code, O. 21 R. 16 proviso (2)—Decree 
against assets of deceased in the hands of a defendant—Assign- ii 
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ment of decree to that defendant—Decree, af executable against — 
other defendants, judgment-debtors. 


Where a decree is passed against the assets of a deceased 
person in the hands of A, one of the defendants in a suit and 
against the rest of the defendants unconditionally, and A 
takes an assignment of the decree on payment of the decree 
amount from his private funds, held that O. 21, R. 16, proviso 
(2), applied and that the decrée was not executable against the 
other judgment-debtors (defendants). 

T. Rangachariar and C. 8. Venkatachariar for Appellants. 

T. R. Ramachandra Iyer and K. S. Jayarama Iyer for 
„Respondents. 


and Moore, Jd. 
1916 February, 25. 


Civil Procedure Code Ss. 2 (2) and 115—Abatement of suit— 
Dismissal—Order, if a decree—Appeal— Revision. 


Sadasiva Aiyar 
L. P. A. No, 318 of 1914. 


Where a suit is dismissed as having abated in consequence 
- of the failure of the-plaintiff to bring on record the legal represen- 

tatives of the deceased defendant, the order amounts to'a decree 
within S. 2 (2) of the Civil Procedure Code and is appealable. , 
Where a remedy by way of appeal is open toa party, the High 
Court will not. interfere in revision. 

EK. S. Jayarama Iyer for Appellants. 

T. V. Muthukrishna Iyer for Respondents. 





Abdur Rahim and 2 : 
| S. A. No. 221 of 1919. 


Phillips, JJ. 
1916 February, 29. | 
Religious Endowment—Mutt—Succession —Dwandwa rule 
—Usage—Proof—Evidence Act 8. 82 (4)—Fact in issue, proof of 
—Public right, what is. 


Succession to the. headship of a mutt is governed by the 
usage of the institution. Dwandwa mutts are interdependent 
- mutts in this sense, that when there is a vacancy in the office of 
matadhipathi owing to the failur: of the last occupant to nomi- 
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© nate his successor in one mutt, the head of the other mutt can 
fill up the vacancy by ordaining a proper peson-and appointing 
him to the office. In other respects, the musts are independent 
of each other. The Dwandwa rule is not a. general law governing 
religious institutions but requires proof in eaca case before it can 
be held to apply to particular institutions. At the same time, 
the usage is not antagonistic to, or at varian2e with Hindu Law 
and courts will not require such strict proor of the usage, as in 
the case of a custom in derogation of the Hindu Law. Though 
there was only one instance of a head of tke mutt having been 
appointed under the Dwandwa, rule, yet having regard to the fact 
that the occasions for the application of therule were rare and - 
that there was.no evidence of any other usage and the tradition 
the court upheld the custom. It is impossibla to ‘lay down as a 
general rule what amount of evidence is -nesessary to prove a 
custom in every case, f 

Where the usage of the mutt was to. appoint a Balabrahma- 
chari and ordain hima Sanyasi Held, thata Balabrahmachary 
“who had already been: ordained a Sanyasi cculd not be validly 
appointed to the mutt. | 

5. 32 Cl. (4) of the Evidence Act applies not only to a case 
where the public at large claim the disputed rght but also where 
a section of the public viz. ‘the Madhwas are interested in a 
particular right. A statement falling within 8. 32 of the Evidence 
Act can be admitted in evidence not only to prove a relevant fact ` 
but also’a fact in issue. 

T, Rangachariar and K. Y. Adiga for A>pellants. 

The How ble the Advocate-General and B. Sitarama Row for 
Respondents. f 


Sadasiva Aiyar | 
and Moore, JJ. j C. M. A. No. 353 of 1914. 
1916 February, 29. 


Hindu Law-—Guardianship—Power of “ather to appoint 
testamentary guardian for the person and property of minor son. 


A Hindu father is entitled to appoint a guardian for the . 
person of his minor son, by will. But he has ro right to appoint 
a testamentary guardian for his minor son n respect of joint” 


t 
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family property in which-his son takes an interest by birth. 
22 M. L, J. 247; 21 I. C. 848; 29 I. C. 475 referred to. 


T, Rangachariar for Appellant. 


The Hon'ble the Advocate General and N. S. Bangau 
kani for Bedhengan; 


: Abdur Bahim-and y 
Phillips, JJ. 
1916 February, 29. | ; 
Hindu Law — Widow—Alienation— Necessity—Proof—Old 
alienation—Quantum of proof—Barred debt. | 
In order to justify an alienation by a widow, actual pressure ° 
in the shape of institution of suits by creditors, need not be 


“A. S. No. 362 of 1914. 


“+. proved. Thé widow is in possession of the estate in her own 


right and not as a ‘trustee for the reversioners. In the case of 
alienations which are very old, courts would not require such 
strict proof of necessity as in the case of a recent alienation. A 
bona fide sale by a Hindu widow, of her husband’s property in 
order to pay off a barred debt of her husband ‘is binding on the 
reversioner. l 


9 M. L. J. 363 referred to. ` ; U 
T Rangachariar for Appellant. 
. The Hon’ ble the Advocate General [or pane 





` Sadasiva Aiyar and - E l , 
Moore, JJ: - L. P. A. No, 217 ‘of 1914. 
1916 February, 29.. 


Contract Act 9. 178—Goods entrusted to commission agent f 


for sale—Pledge by Agent— Rights of owner. 


Whether the plaintiff handed over a jewel toa commission 
agent for sale on condition that -he should pay over the proceeds l 
to him after deducting his commission and the agent pledged the 
jewel to the defendant who acted in good faith, held that. ‘the 
plaintiff had transferred possession of the jewel to the pledgor and ` 


. that he could redeem the jewel only on payment of the principal | 


and interest of the pledge money, 
K. S. Jayaram Iyer for Appellant. 
T. V. Gopalaswany Mudaliar for Respondent, 
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NOTES OF RECENT CASES. 


Abdur Rahim, J. E 

Srinivasa Aiyangar, J. | A. S. No. 324 of 1914, 

1916 March, 7. 7 

Hindu Law—Will— Construction—Beqzest to widow for life 
and to B, daughter's son then alive and other sons subsequently to 
be born—Death of B after testator but during lifetime of his widow 
—LEffect—Right of Bs widow—Rights of daughters’ son subse- 
quently born—Madras Act I of 1914—Scope and applicability. 


A, a Hindu, executed a will in 1905 ard died in 1906. By 
his will, he bequeathed. all his properties tc his wife for her: life, 
and after her death to B, his daughter's son who was then alive, 
and to theother sons that might be born to his daughter there- 
after. B survived the testator but died in 1308 leaving a widow. 
In 1914 ason was born to the daughter ofthe testator. The 
testator’s widow was alive at the date of suit and even subsequently. 
In a suit brought by B’s widow, held 

(1) The bequest to ie and to the other Jaughter’s sons was a 
gift to a class; f 

(2) The daughter’s sons born during the lifetime of the widow 
of the testator, though subsequent. to his death, were intended to 
take along with B; 

(8) Madras Act I of 1914 applied to tae case as the disposi- 
tion in favour of the daughter’s sons had nc come- into operation 
before the date of the Act. l 

(4) Each daughtėr’s son as soon as he was born took a vested 
and transmissible interest. 

(5) Though B died, his widow and. the other daughter’s 
sons of A born before the death of his widow took vested interests: 

V. Ramesam and P. Narayanamurti for Appellant. 

-~ The Ag. Advocate-General and B. Somazya for Respondent. 


_ Ayling, J. y 
Napier, J. - l S. A. Nod. 1460 of 1914. 

1916 March, 9.- |) 

Civil Procedure Code, O. 8, R.  6—scope of —Transf er of 
Property Act, S. 182 — Applicability—Mbrigage —. Assignment 
`— Suit for sale by assignee-—Mortgagor's plex of set-offin respect of 
decree obtained after assignment against or iginal mortgagee for 
debt due- prior thereto Maintaima tih. 
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The Singin to set-off allowed by O. 8, R. G of the Code is not 
-available as against an assignee.: 

In a suit for sale upon a mortgage instituted by an assignee 
‘of the mortgage, held the defendant (mortgagor) cannot plead a 
set-off in respect of a decree obtained by him against the original 
mortgagee’ subsequent to the assignment, though the debt for 
which the decree was obtained was due to him before the assign- 
ment. Held further that neither 8. 132 of the Transfer of 
Property Act nor any analogous principle of law could be invoked: 
as against assignees of mortgage securities. (1901) 1 Ch. 213 
explained; 17 M. L.J. 485 fie aa 15 M. L. T. 293 
Referred to. ' 

C. V. diania hia Aiyar for Appii E 


A. 5. Venku Aiyar for Respondent. < l : < 





Abdur Rahim, J. < i : l 
Srinivasa Aiyangar, J. p. A.S. No: 416 of 1914. E 
1916 March, 10.. w ; 

` >- Contract Act S. 74—Penalty—Stipulation by way .of— 
What is—Amendment of section—LHffect—Loan with under-: 
taking by borrower to sell certain property to lender in event of 
failure to repay on specified date—Provision for sale if can be’ 

‘held to be “ penalty ” within meaning of section. _ 


. Under S. 74 of the Contract Act of 1872 as amended by the! 
- Act of 1899 the penalty may be either a specified sum of money’ 
or any other stipulation intended by- the parties to be a penalty ' 
for breach of. a contract The _penalty- gontemplatad by the. 
_ section is not limited.to money. 


Where A borrowed a sum of money from B, executed a. 
promissory note therefor and undertook, by a Varthamanam . 
executed in favour of B'as part of the transaction of loan, to` 
convey certain property to B in the event of his failure to pay 
the amount of the promissory note on a specified date, held, in a` 
suit by B for specific performance of the contract to sell on the 
ground of A’s default to pay on the specified date, or, in the 
alternative, for the amount due under the promissory note that . 
S. 74 of the Contract Act could be applied to the case if the Court 
found that the stipulation for sale of the property in the eyent of. 
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default to pay on the specified date was in the nature of a:penalty 
within the meaning of that section. 


Tante: 


The Adoni: General and R. Krishnan- gila var for Appel- 


` A. Krishnaswami diyar and C. Rajaaopala Aiyangar for 


Respondents. 


i Badasiva Mais J. | ; 
Moore, J. : f C. M. A. Xo. 296 of 1914. 
1916, March 11. 


-Guardians .and Wards Ao Ee e E confirming 
appointment after acceptance of security—Appeal—S. 47 (1)— 


Effect—Civil Rules of Practice Rules 240, €41—Validity. 


The final order confirming the appointnent of a guardian of, 


the properties of a minor after the accedtance of the security 


tendered by such guardian is not open to appeal under $. 47 


‘cl. (1) of the Guardians and Wards Act. 

Per Sadasivaiyar, J. (Moore, J. dissentng)—Rules 240, 241 
` of the Civil Rules of Practice, which indicaie that the appoint- 
ment of a guardian is made after the acceptence of the peonnin, 
are ultra vires. 

J. L. Rosario and A. Swaminatha Aiya- for Appelt. 


C. 8. a A aud 2 S. Vaidy nayana ree for Tens: 


' pondents. 


: Sadasiva Aiyar, J. nA poa : 
Moore, J. b C. M. S. A. No. 85 of 1915. 

1916, March 18, i 

Foreign Court—J urisdiction—Submission—What amounts to 
—Pudukota Court—Ez parte decree against aon- -resident foreigner 
—Application by defendant to set aside ex parte decree—Lffect. 

‘The filing of an application:to set asida a decree passed ex- 
parte by a foreign Court (Pudukota Court) against a non-resident 
foreigner amounts to a submission to the jurisdiction of that Court 
and the defendant in such’a case cannot resst the enforcement of 


- the decree ina British Indian Court on the gound that the foreign’ 


Court had no jurisdiction to pass such a decrze against him. | 
S. T. Srinivasagopalachariar for Appellant. ` 
T. V. Muthukrishna diyar tor Respondent. 
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© Chief Justice and | 
Phillips, J. 

_ 1916, March 14.) 
“Power of Attorney—Transaction—Authority to institute suit. 
on behalf -of firm—What constitutes—Plaint filed by agent 
alleged to be authorised by Power of Attorney—Power not contain- 
ing authority—Agent in fact authorised to institute suit in 
question—Irregularity— Reversal of decree on ground of —C. P. C, 
of 1908 8. 99—Iimitation Act, S. 19—Agent—Authority to 

acknowledge—Express authority not necessary. 

_ Where objection was taken to the decree of the Court below 
on the ground that the plaint, which was presented by an agent 
purporting to act under a power of attorney executed by the 
plaintiffs in’ his favour, was not validly presented as the power. 

did not authorise the agent to institute the suit, but there was 

uticontradicted evidence that the agent was authorised and direct- . 

ed to file the suit in question, held, that even if the power of | 

attorney did not cover the case, there was merely an irregularity 
of procedure in respect of which the decree appealed against could 
not be altered or reversed under S. 99 of the Code. 

| It is not necessary to satisfy S. 19 of the Limitation Act 
that there should be an express authority in favour of the agent. 

The authority may be gathered from the circumstances of. the 
` case, i i i 

J. L. Rosario and H. Balakrishna Rao for Appellants. 
T. R. Venkatarama Sastri and L. S. Veeraraghava Aiyar for 

Respondents. ; ; 


‘0. S. A. No. 19 of 1914. 


“Sadasiva Aiyar, J. 3 . 
~ and Moore, J. > | C. M. A. Nos, 11,12 to 14 of 1915. 
-1916, March 14: 

= Executing Court—Jur a AE ie N as to— 
Deoree in accordance with judgment—Amendment of. decree in: 
emecution—Legality— Remedy of aggrieved party—Amendment—: 
Petition for—Conversion of, into one for review—Practice—Arbi-. 
tration—Reference—Provision ‘for costs of parties —Court we can: 
pass inconsistent order. 

When the decree is in accordance with the judgment with — 
regard to the provision about costs, the executing court has no 
jurisdiction to amend the decree on the ground that the provision 
as to costs in the judgment was due to a mistake. Neither S. 181 


t 


ingih, 
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nor 8. 158 of the Code confers any such jurisdiction. The: proper’ 
remedy in such a case is to apply for review.. | 
` When both parties provided by the agreement to refer to 
arbitration that costs of both sides should come out of their joint” 
family funds, the court has no jurisdiction io direct ‘costs to be 
paid by one party to the other. A petition for amendment of a 
decree may be converted into one for review of the judgment in’ 
the case. 

V. Ramdoss for Appellant. 

Y. Ramesam and T. Ramachandra Rac for Respondents. 





Chief Justice, 
Abdur Rahim and 
Srinivasa Aiyangar, JJ. 
1916, March 15. ; = 
Madras Estates Land Act, X. 8 ‘Sub- 5.7 el. (1)—“ Old 
waste’—What is—Waste land let to one person for 5 yéars in 
1901 and re-let to another i in 1905, “at time of letting” — Meaning. 
Waste land, which is let for the first time in 1901 for 5 years 
tO one person and re-let to another in 1906 is not “old waste” 
within the meaning of'S. 3 Sub-S, 7 cl. (1) of the Estates Land 
Act. The character of the Jand is to be determined with reference 
to the letting in question. The words “ab the time of letting” in‘ 
S. 3 Sub-8. 7 cl, (1) mean immediately pricr to the letting in 
question. 
“Yi, Ramdoss for- Appellant. 


L. P. A. No, 20 of 1915. _ 


P. Nagabhushanam for Respondent. 


Sadasiva Aiyar and l 
`. Moore, JJ. "C. M.S. A. No. 69 of 1915. ~- 
“1916, March 16. ; 
Limitation `Act of 1908, Art. 182 cl. (Benson of decree 
—Limitation—Ap peal. against one defendant only—Limitation 
if saved as against, other defendant, not even made party to 
appeal—Civil Procedure Code of 1908, O. £, R. 16—Execution™ 
of decree—Right of decree-holder on recoré—Third parties be- 
- coming entitled to decree along with him subsequent to decree—. 

Application by recorded decree-holder only—Maintainability. 
Under Art. 182 cl. (2) of the Limitation Act of 1908, the time 
allowed for execution of a decree runs, in a cases in which there 
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has been an appeal from it, only from the date of the appellate. 

decree, even as against a defendant who. was not made a. party to. 

the appeal. and against whom the decree appealed against- was 

allowed to become final. 26 M. 91 F. B. foll. 20 C. W. N. 178 
rel, 22 I. 0.685 cons. 


The executing court is bound to allow execution at the in-- 
stance of the person whose name appears on the record as decree- 
holder, notwithstanding that other persons may, subsequent to, ` 
the decree, have become jointly interested in the decree with him. 
` 29 M. L. J. 693 foll. 


- A. Krishnaswami Aiyar for Appellant, 
` A. S. Visvanatha Aiyar for Respondent, 


Abdur Rahim and Y- 
Srinivasa Aiyangar, 77) 

1916, March 22, : 

‘Partnership—Partner authorised to borrow on behalf of firm. 
—Loan contracted by partner and execution of pro-note for it— 
Execution not as partner—Liability of other partners for debt 
covered by note—Negotiable Instrument— Sut on original cause . 
of action—Maintainability—L-an and execution of note simil- 
taneous—Hffect. : 


If a member of a firm, who is ahora io borrow money 
“on its behalf borrows it and executes a pro-note for it, the firm is. 
liable for the debt covered by the note, even though the member 
does not execute the note as partner. 39 B, 261 P. Ç. foil. 
17 M. L. J. 126 cons. 26 M. L. J. 19 dist. ` < 

Except in cases in which a debt becomes merged in a negoti- 
able instrument, a suit for the recovery of. a debt.for which a 
pro-note has been executed is maintainable.as well ‘in cases in J 
which the note and the advance were simultaneous as in cases in 
which the note was executed for securing an antecedent debt. ~ 
A, Krishnaswami Aiyar and M, etd Aiyar for Appels 


A. S- No. 118 of 1915. 


lants. 


` T. R. Ramachandra Ayar and T. R. Krishnaswami- -diyar 
for Respondents. 
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` NOTES OF RECENT CASES.” 


The Chief Justice. | p 
Phillips, J. ` l “O. S. A. No. 59 of 1915. 
1916 March, 9. 

Trusts Act—S. 23 (f)—Trustee—Breach of Trust—Employ- 
ment of trust property in trade or business—Interest—Liability 
jfor—Rate allowable. 2 

A trustee who has committed’ a breach of trust by employing 
trust property in trade or business is liable, under S. 23 cl (f) of 
the Trusts Act, to pay interest only at 6 [A compound interest 
with half-yearly rests. “An order directing kim to pay interest at 
12 % compound interest is wrong. . A 

The Advocate-General, V.V. Srinivasaiyangar and T. G. Ra-. 
ghavachariar for Appellant. 


_ Ry Subramania Aiyar for Respondent. 


Abdur Rahim J. oe 
Srinivasa Aiyangar, J. | 


A.S, No. 320 of 1914. 
j- 
Practice—Events subsequent to suit—Court if and when will 
` take note of—Mortgage—Properties situated in Agency and in 
plain tracts—Suit in civil, courts—No objection raised—Objection 
in appeal for first time—Maintainability—Decree if will be re- 
versed -n gro nd cf cbjection—C. P. O. of 1908, S. 21—Effect. 

In a suit for the recovery of the principal amount and interest 
due under a mortgage bond by sale of the mortgaged properties, 
their Lordships. passed a decree as prayed for, elthough the princi- 
pal amount had not, by reason of the stipulations in the bond, 
become payable at the date ‘of suit and became payable only 
during the pendency of the appeal in the High Court. 

Where a suit for sale ona mortgage was instituted in the 
civil courts although part of the properties comprised in the 
mortgage and forming the subject-matter of ‘the suit lay in the 

- Agency tracts and a decree was allowed to be passed by the first 
court without objection, held that the objection could not be taken 
in appeal under S. 21, C. P. C. 


V, Ramesam for Appellant. a 
Hon. B. N. Sarma and K. S: Aravanudu Aiyangar for Res- 


, pondents, ‘ 


a 


Sadasiva Aiyar and 7 | 
Moore, JJ. L S. A. Nos. 898, 900 of 1913. 
1916 March, 22. | 4 
-© Minor-Appellant—Representation—Death of guardian ad- 
litem appointed by court beloo—Failire to appoint fresh guar- 
dian—Appeal heard and decided without guardian ad litem. 
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Validity of decree—Ezxecution Sale—Validity—Rights of bona fide 
purchaser. i 


Where the guardian ad litem of a minor defendant—appellant 
died pending the appeal and the appeal was heard and decided 
against him without a fresh guardian being appointed, held that 
the decree in the appeal was void as the minor was not properly 
represented and that a sale of the property of the minor in execu- 
tion of such decree was also void and conveyed no title even to a 
bona fide purchaser. 


G. Venkataramiah (B. Narasimha Rao and N. Rama Rao 
with him) for Appellants. 


V. Ramesam, P. Narayanamurthi and P. Somasundaram 
for Respondents. f i 


Wallis, C. J. ` ; 
Phillips, J. C. M. P. Nos. 2697 to 2700 of 1915. 
1916 April, 4. 


Companies Act S. 68—Mortgage—Advance of -money by 
officer of a limited Company out of funds of a ioint family of . 
which he is manager.—Omission, to register—LEffect of. 

Where the manager of a joint Hindu family who is an officer 
of a Limited Company advances in his individual capacity, money 
on a mortgage to the Limited Company, the mortgage is invalid 
for want of registration under S. 68 of the Companies Act, in 
spite of the fact that the consideration for the mortgage was paid 
out of the joint family funds. 

T, Narasimha Iyengar andC. Padmanabha Iyengar for 
Petitioners. : 5 

A. Krishnaswami Iyer and K. Balasubramania Iyer for 
Respondents. 


Sir John Wallis, C. J. | 


ADAU a S.A. 1866 of 1914. 
Srinivasa Aiyangar, J. | 

1916 April, 5. 

Minor—Mortgage or salein favour of —Validity—Indian 
Contract Act Ss. 2, 10— Transfer of Property Act S. 7. 

A mortgage or sale in favour of a minor for executed 
consideration is valid; and there is nothing in the Contract Act 
or Transfer of Property Act against its validity. 

33 Mad. 312 overruled. 

P. R. Ganapati Aiyar for the appellant. 

T, È. Ramachandra Aiyar and T. R. Krishnaswami Aiyar 
for the respondent. 
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Ta INDEX TO NOTES OF RECENT CASES. 


Broker—Commissivon of— Agent for purchase and agent for sale, difference : 


bet ween—Broker for purchase, duty of—Defect in title —Exeoutory 


M. L. J, 
Page. 


contract by vendor to,third person—Bffeot of—Conpletion of sale-deed _ 


—Broker, if entitled to commission ... one ie 
Burden of proof—Discharge—Suit on mortgage—Orizinal deed in the 
possession of mortgagee with endorsement of discharge—Mortgagee 
only a markswoman—Presumption. 
Church—Roman Catholics—Right of worshippers—Claim by one seilon 
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exclude another, from a part of the Church—Concessions by one 


Bishop, if binding on successors. 80 M. L. J. 42>... 


Civil Procedure Code Ss 2 (2) and 445. —Abatement Df suit -Dismissal 


—Order, if a decrae—Apneal—Revision. 30M. LJ. 486 
S. 47 and 0. 24 R. 90—Eixecution sale in consravention of provi- 
sions of decree—Sale in wrong ordér—Application io set aside 
S. 60 (n) Right to future maintenance— Attechement in execu- 
tion of decree—Appointment of réceiver.. 30 M. L. J. 361 
8. 66 —Scope of—Person claiming title under purchase certified 
` by Gourt—Meaning of—Release, not effective to pass title ose 
0. 8, R. 6—Scope of —Transfer of Property Æct, S. 182—Applica- 
bility—Mortgage—Assignment—Suit for’ sale Dy assignee—Mort. 
gagor’s plea of set off in respeot of decree obtairad after assignment 
against original mortgagee for debt due prior thersto—Maintaina bility 
30 M. L. J. 645 esi ase See NA 
0. 24 R. 16 proviso (2)—Docrce against asseis of deceased in the 
hands of a defendant—Assignment of decree to thas defendant —Decree, 
à if executable against other defendants, judgment:débtors 
———0, 21,R. 89—~Hxeoution sale—Application-for setting alaa 
What amounts to—Deposit of money into treasury after filing lodg- 
ment schedule—Effect 
———0. 23, R. 44Partition suit—Withdrawal [ad suit by plaintif — 
Defendant applying to continue suit as plaintiff —Duty of Court 








ar 


0. 23, R. 1 (3)—Suit against alienee from a Hindu widow for . 


declaration that alienation is not. binding on tha reversioners—With. 


drawal—Subsequent suit for possession—Whethsr barred—'‘ Subject- 


matter,” “ Matter ’'—Meaning of 

———Sch. ii para. 21—Private reference—Awarl—Applioation to file 
in Court—Satisfaction of the award, ifa ground for refusal to file 
the award and pass a decree 4 sae 

Co-heirs—Mahomedan Law—Adverse possession—Mortgage of property 
by one co-heir—Rights. of mortgagee against other heirs, without 
notice of mortgage 

Companies Act—Seoretary—Personal liability to miombors—Agrsamient 
as to—Validity-—Liability imposed in return for >ayment by members 
—Rfleot 

8. 68—Mortgage—Advanoe of money by officer of & limited 

Company out of funds of a joint family of wnich he is manager — 

Omission to register—Effect of as sa 4 
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DS n Wis M. L. J. 
: Page. 
Compromise—Validity of—Consideration—Transfer of Property Act S. 6 
—Executory Contract for conveyance—A ssignment, if bad—Specific K 
Relief Act 3. 28—Executory contract by member of a Hindu family 
—Liability of others... ' s : 1¢ 


Contract Act, 8. 74—Penalty—Stipulation by way of— What is—Amend- 
ment of section—Effect—Loan with undertaking by borrower to soll 
certain property to lender in event of failure to repay on specified 
date—Provision for sale if can be held to be “‘ penalty ” within mean- - 





ing of section ai bas os ag: 
6, 1478—-Goods entrusted to commission Agent for sale—Pledge l 
by agent— Rights of owner. 30 M. L. ù. 587 ii 20: 


Court Fees Act, 8. 7, Sub-8. Y. Cls. (b) and (d)—Scope and applicability 
t., —Suit for specific plot covered by a Survey No. comprising large.area 
—Valuation for purposes of Court-Fee and jurisdiction—"* Separately 


assessed "— Definite Share ’’— Meaning tee, des 18 
Criminal Procedure Code, S. 145—Preliminary order—Statements filed . _ i 

—Magistrate if bound to continue inquiry, if no likelihood of breach - 

of the peace, thereafter ss 5 ate 9 
——__-8, 447—Jurisdiction of Magistrate, under—Order prohibiting 

the public from passing through a public street, if legal FP 17 
Decree—Execution—Reference to pleadings in judgment—Power of exe- i A 

outing court aes aes ase 7 18 
Evidente Act 5. 24—Confession—Invalidating circumstance—Onus. of ~~~ ii 

proof... . dec get aes See 


Executing Court — Jurisdiction—Costs— Provision as to—Decree in) 

. accordance with judgment—Amendment ‘of decree in execution— 
Legality—Remedy of aggrieved pariy—Amendment—Petition -for— 
Conversion of, into one for review—Practice—Arbitration—Reference - 
—Provision for costs of parties—Court if can pass inconsistent order. 24 

Foreign Court—Jurisdiction—Submission—What amounts to—-Pudu- - 
kota Court—Exparte decree against non-resident foreigner—Applica- ---- - 
tion by defendant to set aside exparte decree—Effect - a 28 

Guardian and Wards Act—Guardian—Order confirming appointment 
after acceptance of seourity—Appeal—S. 47 (1)—Effect—Civil Rules — -. 





of Practice Rules 240, 241—Validity. 80M, L. J. 508 ~ : a 98 
Hindu. Law—Guardianship—Power of father to appoint testamentary --.—~.. 
guardian for tbe person and property of minor son. 30 M. L. J. 504. 19 
Inheritance—-Gotrajas beyond the ‘14th degree—No right to. 
inherit in Southern India—Jus Tertit, onus of proof. 30 M.L.J. 514. 8 


—— Widow—Alienation Necessity —Proof—Old alienation—Quan-- -. --- 


tum of proof—Barred debt . se see 20 
————Widow—Alienation of portion of estate—Consent of reversioner, 
effect of aes ae ane s 10 
Widow succeeding to husband’s estate—Deed dividing estate 
between two daughters— Efiect—Death of widow and one of the daugh- . 
| tars—Right of surviving daughter to succeed to whole estate oes sat 


:——Will—Construotion— Request to widow for life and ‘so B, 
daughter's son then alive and other sons subsequently to be born— 
Death of B after. testator but during lifetime of his widow—Hffect— --- 
Right of B’s widow—Rights of -daughter’s.son subsequently born—- 

=. Madras Act I of 1914—Scope and applicability. ... Ses a1 


ML. 


: Impartible Estate—Liability of holder for debts of predecessor—Mort- 
gage—Acquisition of equity ofredemption by mortgagee—Merger— 
Income of the estate— Extent of liability for debts. ‘80 M L. J. 391. 


Lessor and Lessee—Covenant for quiet enjoyment—Breach—Cause of 
action when arises—Suit for declaration—Limitation. 30 M. L.J. 
578. 

. Limitation Act of 49083. 28; Art. 120, 124, 181, 144 Applicability — 
Temple Committee—Suit for declaration that suit temple is subject 
to their jurisdiction and for decree directing defendants to plaintiffs, 
supervision—Limitation—Denial of right of Committee more than 6 
years before suit—Effect < 

———— Ārts. 65 and 420—Minor—Receipt of money ir next friend o on 
behalt of minor-—Surety for next friend—Failure of next friend to 
account to minor—Suit by minor on attaining majority agaist next 
friend and his surety—Limitation ... .. 

——— Art. 482—Execution—Step-ia-aid— Application for. adjourn- 
ment, for getting encumbrance certificate PE 

——Art. 182 cl. (2)—Execution of deoroe—Limitțation—Appea] 
against one defendant only—Limitation if saved as against other 
defendant, not even made party to appeal—Civil Procedure Code of 
1908, O. 21, R. 16—Execution of decree—Right of decree-holder on 


record—Third parties becoming entitled to deoree along with him . 


subsequent to decree—Application by recorded deoree-holder only— 
Maintainability ` iy 

Lunacy —Adjudication not apen E E by ‘inatia at sane 
intervals—Validity—Hindu Law—Adoption—Nature of—Act of. 

Madras Estates Land Act, S. 3 Sub-S. 7 ol. (1)—“Old waste”— What is 
—Waste land let to one person for 5 years in 1901 and re-let to 
another in 1905, ‘‘at time of letting’’-—Meaning 


~——— 8. 3 Gk: (2) (c) and (d)—Grant by Nawab for subsistence ae. a- 


relation—Jaghir—Inam—Jurisdiction of Civil Court 30 M. L. J. 600. 

Ss. 4, 28, 28—Applicability—Suit for reni—Plea of custom to 
pay rent on cultivated lands ‘only—Sustainability—Provisions ‘of 
Rent Recovery Act compared a 

——— 5S. 6—Applicability--Ijara for actual cultivation—Ljaradar it 
“ryot” within meaning of Act—Right to ocoupancy right by reason of 

r Act—High Courts Act of 1861 S. 15 Applicability—Godavery Agency 
Courts if subject to jurisdiction of High Court. 

Minor- Appellant—Representation— Death of guardian ad litem appointed 
Any court below—Failure to appoint fresh guardian—Appeal heard 
and decided without guardian ad litem.. Validity of decree—Execu- 
tion Sale—Rights of bona fide purchaser 





Minor—Mortgage or såle in favour of—Validity—Inãian Contract Act 
Ss. 2, 10—Transfer of Property Act, 8. 7. cee 

Mortgage ` Redemption—Right of —Extinguishment—Simple money 
decree obtained by mortgagee against mortgagor—Purchase of mort- 
gaged property by mortgagee himself in execution—Failure of mort- 
gagor to validity of sale—Effect—Subsequent suit for redemption— 


Maintainability `  ... ce awe 2y 
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Partnership—Partner authorised to borrdw on behalf of firm—lDLoan ' 


contracted by partner and execution of pro-note for it—Exeoution not 
as partner—Liability of other partners for debt Negotiable Instru- 
Ment—Suit on original cause of action—Maintainability—Loan 
and execution of note simultaneous—Effect 


Power of Attorney—Transaction—Authority to institute suit on behalf a 


of firm—What constifutes—Plaint filed by agent alleged to be autho- 
rised by Power of Attorney—power not containing authority Agent in 
fact authorised to institute suit in question—Irregularity—Reversal 
of decrea on ground of—C. P. O. of 1908, 8.99—Limitation Act, S. 18 
—Agent—Authority to acknowledge—Express authority not necessary. 


Practice—Hvents subsequent to suit—Court if and when “wil take note 


of—Mortgage—Properties situated in Agency and in plain tracts— 
Suit in civil courts—No objection raised—Objection- in appeal for 
first time—Maintainability—Decree if will be reversed on ground of 
objection—O. P. C. of 1908, S. 21--Effect 3 

Provincial Insolvency Act, Ss. 4 (a) 6 (3) 36 and 38—Transfer to teustea 
on behalf of creditors—Transfer, if voidable at the instance of 
Official, Receiver—Adjudication—Property of Insolvent if vests in 
Reseiver—Transfer by debtor to trustee for benefit of creditors— 


M.L. J. 
Page. 
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249 


Creditors privy to act of bankruptcy of debtor, if can apply for adjudi- 


cation. 30. M. L. J. 445: a 
Religious Endowment--Mutt--Suocession—D wand wa rule Wangi —Prooé 
—ividence Act S, 82 (4)—Fact in issue, proof of—Public right, what 
-iB on wee ate ara INA 
Transfer of Property Act, 8. 54—Sule of property of less than Rs. 100 
in value—Property previously ‘in possession of vendee—Registered 
instrument—Necessity Unregistered sale-deed with recital as to 
delivery of possession—Effect 
Trusts Act—S. 23 (f)—Trustee— Breach of Trust—Employment oi trust 
property in trade or business —Interest —Liabiliby for—Rate allowable 
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IN THE HIGH COURT OF JUDICATURE. AT MADRAS. 


Present :—Sir John, Wallis, Chief Justice and Mr. Justice 
Seshagiri Aiyar. . - l 
K. S. R. M. Ramanathan Chetti Appellants * (Plaintiffs) 
‘and others. an 
o D : : 
T. K. V. Ramasawmi Chetti Respondents (Defendants and 


(deceased) and others. legal representatives of . the 


1st Defendant).' 

Estoppel— Exchange of immovable property— Unregistered instrument— Actings 
‘of: parties—Part persormance—Equitable estoppel—T'ransfer of Property . Act, 
Ss.51, 54,,.118—stoppel against statute—Compensation for improvements. 

Where the plaintiffs and the defendants Ly an unregistered instrument agreed 
for mutual convenience, to an exchange of certain plots of land forming part of their 
adjoining house sites and the defendants erected a costly building on the land which 
fell to them under that instrument, and the plaintiffs lay by, and acquiesced in, 
such construction and even received an additional anpunt from the defendants on 
the ground that the land thatifell to the shave of the litter was larger in extent and 


the plaintiffs sued the defendants in ejecsment on the ground that the instrument 


did not pass title, 

Held per Wallis, C. J. (Seshagiri Aiyar, J. dissenting). 

The plaintiffs, by reason of the contract to exchangs having been fully. performed 
and having stood by and acquiesced in the defendant’s building and received a 
further payment are estopped from cjecting the defendants McManus v. Cooke 1 
referred to. 

Quaære : Whether after Mahomed Musa v. Aghors Kumar ‘Ganguli 2, the deci- 
sion in Kurri Veera Reddi v. Kurri Bapi Reddi 3 is good law. 

Per Seshagiri Aryar, J. Where a statute enjoins that title would pass only if 
certain formalities are complied with, conduct and .ctings of partics cannot be 
relied on to supplement an inchoate title. 

Kurri Veera Reddi v. Kurri Bapi Reddi 3 is not affected by tho decision in 
Mahomed Musa v. Aghore Kumar Ganguli 2. ` 

The plaintiffs are not estopped from ejecting the defendants, because no prin- 
ciple of equity or estoppel should be allowed to prevail against the plain and man- 
datory provision of law (Ss. 54 and 118 of the Transter of Property Act). Where the 
law says that title can. be acquired only ina Particle way, there is no room 
for the application of the doctrine of estoppel 





* A. S. No, 20 of 1913. 4th November 1915. 
1. (1887) 36 Ch. D. 681. 9, (1914) LL.B. 12 C. 801 s.c. 29 M.I.J 548. 


3. (1904) I. Tu, R. 99 M. 386 sc 16 M. Ti. J. 396. 
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The principle of S. B1 of the Transfer of Property Ach applies to the present 
case and the plaintiff must pay substantial compensation determined on the extent 
of the damage likely to acorue to the defendant, before the plaintiff is given a 
decree for’ possession. 


Appeal’ against the decree of the Court of the Subordinate 
J pose of Ramnad at Madura in Original Suit No. 94 of 1911. , 

- The facts of the case appear gateni from the judgments 
of their Lordships. 

S. Srinivasa Aiyangar and K. Raja Aigar for the Appellants. 

_ The plaintiffs sue to recover land which the defendants, claim 
under an unregistered document which purports to effect an ex- 
change. The document cannot operate as an exchange and pass 
title without registration Vide $. 118 of the Transfer of Property 
Act. The property is admittedly more than Rs. 100 in value. 

The document . is understood by the Lower Court as an 
award. There is no written submission in the case as is required 
by 8. 28 of the Contract Act. Nor is it a case falling under 8. 21 
of the Specific Relief Act. The so-called arbitrators are not 
described as arbitrators but only as mediators in whose presence 
an agreement is arrived at. They are mere volgens, for fixing 
the values of lands. 

[At this stage their Lordships stopped the appellant's Vakil 
and called on the respondent]. 

A. Krishnaswami Aiyar for the Respondents. 

My first argument is that the document, Exhibit B in the 
case, stands on the same footing as a.decree for delivery of posses- 
sion. 

_ Assuming the first argument is unfounded, I am in the posi- 
tion of a person who honestly believes that the property is his 
own, is encouraged in that belief by the true owner and has built 
on the land under that encouragement, Therefore the real owner 
is estopped from setting up his title. Ramsden v. Dyson 1, Vide 
per Lord Cranworth at p. 140, per Lord Wenslydale at p. ‘168, 
per Lord Kingsdown at p. 170. / 

The case of a stranger is put on a higher footing than that of 


-a tenant or one having a defined interest because it is referrable 


only to the encouragement by the true owner Plimmer v. Mayor 
of Wellington 2, Attorney-General of Southern Nigeria v. John 
Holt and Co. 3. ‘In these two cases, the possession of a stranger 
was confirmed. : 


1, (1866) L. R. 1 H. L.129. 2. (1884) L. R. 9 A. C. 699 at pp: 710, 718, 
3. (1915) L. R. A. C. 599 
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. The principle of equitable estoppel has been recognised in 
India. In Ahmad Yar Khan v. The Secretary of. State for India 
in Council 1 the doctrine of equitable estoppel was applied -by the 
Judicial Committee. The rule in Ramsden v. Dyson, 2 was applied 
in Beni Ram v. Kundan Lal 8, and Narasayya v. Raja of Ven- 
-katagivi 4. where a stranger is placed on a higher footing. In 
Sarat Chunder Dey v. Gopal Chunder Leha 5, the real owner 
was estopped from setting up his title., In Dadoba v. Collector of 
Bombay. 6, the Government was held to be estopped from raising 
the as8essment by reason of the representations and encourage- 
ment of its subordinates. Secretary of Sate v. Dattatraya 1, 
Municipal Corporation of Bombay y v. Secretary of State 8. In 
Birendra Kishore Manikya v. Akram, Ali 9, she land holder tried 
to assess land as ryoti land after allowing the-tenants to dig a tank 
in it and he was held to be estopped. 

‘This contention is not opposed to the well-known rule that 
there can be no estoppel against the plain provisions of a statute. 
The rule is stated in Barrow’s casel0, by Jessel, M. R. and fol- 


lowed in Madras Hindu Mutual Benefit Fund v. Raghawa : 


Chetty 11. That rule has only to do with’ the case when reliance 
is place. on the very invalid instrument as the foundation of ` the 
estoppel. It only means that no man can make a law into ones- 
self, Chidambaram Chettiar v. Ramasami Ai-jar'2, ae gadbhandu 
Saha v. Radha Krishna Pat's, 

My last submission is that the transaction cah be supported, 
on the ground of part performance. Kurri Vera Reddi v. Kurri 


Bapi Redditt is no longer law after Mahom:d, Musa v. Aghore 
Kumar Ganguli15, The principle of the latte? case had already 


been applied by the Privy Council in Immudipatiäm Thirugnana 
Kondama Naik v. Periya Dorasami6,.. In Pranal Anni v. 
Lakshmi Anni17 no argument was addressed on the subsequent 
actings of parties. Kurri Veera Reddi v. Kurr- Bapi Reddi4 isa 
decision which affects both the Registration Act and the Transfer 








1. (1901) I. L. R. ‘ag 0. 698 2 
3. (1899) I. L. R. 21-A. 496-abp. 508. 4. (1910) I. Z. R. 87.M. 1 at p. 5. 
5, (1892)-I. L. R. 20 C. 296. . 6. (1901) I. D. R. 25 B. 714. : 
7. (1901) I L, Rv 26 B. 271 atp. 27T. 8. (1904) I. D. R. 29 B580 at p.606. 
9. (1912) I, L. R. 89 C: 489. 10. (1880) 14 Dh. D. 482 at.441. 
11. (1898) I. b. R. 19 M. 200. -12. (1918) I. © R. 88M 519. 

18. (1909) I. L. R. 86 C. 920. . 14, (1904) E. © R. 29 M. 886. ` 
15. (1915) I.L R. 42 O. 801 s.c. 29 M. L. J. 548. 
16. (1900) J.L.R, 24 M. 37%. 17. (1899) L.L:R. 22 VI. 508 ;s.c. 9 M.LJ. 147, 


. (1866) L.R. 1 H. L. 129. 
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of Property Act. Lalchand v. Lakshman 1 and Timan Gowda 
v. Benep Gowda 2 take the same view as Maddison v. Alderson 8, 
where even under Scotch law, where writing is required 
for solemnity, the doctrine of part performance has been A 

See White and Tudor's Leading Cases in Equity Vol.. 
pp. 478, 479 on equitable estoppel. 

S. Srinivasa Aiyangar, in reply. Mahomed Musa v. ae 
Kumar Ganguli £ only decides that if under the agreement of the 


‘ parties, a conveyance is necessary, its absence can be cured by 


the actings of parties. In any event the decision can only apply 
to cases under the Registration Act which precludes documents 
from being received’ in evidence without registration. It cannot 
by any means apply to tiansactions which themselves by the 
Transfer of Property Act have to be effected by registered instru- 
ments. The doctrine of part performance only applies to execu- 
tory agreements. It does not apply to cases where the agreement 
is executed ; the document of exchange in this case has been exe- 
cuted but only, not registered. The doctrine has never been extend- 


“ed, even in England, to conveyances which are defective in form. 


In introducing this doctrine in India its scope ought not to be 
widened by including such cases under it. In Balkishen Das v.. 
W. F. Legge 3 in construing the Evidence Act, the Privy Council 
pointed out that equitable considerations ought not to influence 
courts in India in construing statutes. Dhanipal Das v. Maneshar 
Bakhsh Singh 6 Gokul Mandar v. Pudmanunad Singh 7 Webb'v. 
Macpherson® Mulraj Khatau v. Vishwanath Prabhuram Vaidya 9. 
There can be no estoppel againsta statute. -Ranchodlal Vandra- 
vandas Patwari v. The Secretary of State for India, 10 Abdul Aziz 
v. Kanthu Mallik, 11 Trimbak Ramkrishna v. Hari Lawman. 
The rule in Ramsden v. Dyson!3 does not apply here because 

the plaintiff was not himself aware that he had title to the pro- 
perty at the time. Wilmot v. Barber 14 shows that the plaintiff 
should have knowledge of his legal title at the time of the 
stranger’s building on the land. Ramsden v. Dyson Proctor’ v. 
Bennis 15, Halsbury Vol. 13 p. 167. Equitable estoppel does 





1. (1904) I. L. R. 28 B. 466. 2. (1915) I. L. R. 89 B. 472; ` 
3. (1888) L.R. 8 A.C. 467,u6 p. 476 4. (1915) I.L.R. 42 O. 801 sc. 29 M.L.J. 548. 
5. (1999) I. L. R. 22 A; 149. 6. (1906) 1. L. B, 28 4.570 
7, (1902) 1. L.R 296. 707. y (1908) I. L. R 81 C. 57. (P. G) 
9. (1912) 1. L. R. 37 B. 198. (1910) 1. H. R. 35 B. 182. 
11. (1910) 1. L. R. 88 C. 512. a (1910) I. L. R. 34 B. 575. 
18. (1866) L. R, 1 H.L. atp. 168. 14. e R. 15 Ch. D. 96. 
15. (1887) L.R. 36 Ch. D. 740 at p. 760. 
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not operate against the provisions of the. Transfer of Property 


Act. Kurri Veera Reddi v. Kurri Bapi Reddi 1 Jagadbhandhu 


Saha v. Radha Krishna Pal 2, Abdul Aziz.v- Kanthu Mallik 3.. 


There is no further equity or estoppel in India outside 9. 61 of 
"the Transfer of Property Act. ade i 
[A: Krishnaswami Aiyar :—Willmot v. Barber 4 has been 
doubted in Ananda Chandra Sen v. Parbati Nath Sen 5]. 
The Court delivered the following 
Judgment :—The Chief Justice :—In this case the parties by 
an unregistered agreement Exhibit B, dated 4th March 1908, 
agreed for mutual convenience to an exchange of certain plots of 


` 


jand forming part of their adjoining house sites. Exhibit B shows . 


that the agreement was come to in the ‘presence of mediators, and 
the- effect of the oral evidence is that it was these mediators who 


settled the amount of the cash paywentto be made by the first . 
‘defendant to the first plaintiff to equalise matters, but Exhibit. B ° 


is in terms an agreement signed by the party and we see no 
sufficient reason for treating it as the Subordinate Judge has done, 
as an award or for considering whether as such it is exempt from 
the provisions of the Registration Act. It is therefore necessary 
to deal ‘with the Plaintiff’s claim that owing to this want of 


registration he is entitled to recover back the land given by him , 
in exchange to ‘the defendant even though the defendant has . 


erected on the land one of the walls of his new house which has 
cost over 40,000 rupees and the removal of the wall would bring 
down the house and although: nearly a year after the exchange, 
when the defendant was beginning to build, the plaintiff objected 
to the extent of the land awarded to him in exchange and obtained 
a further payment of Rs. 525 from the defendant. The parties 
have since quarrelled and it is scarcely denied that the plaintiffs 
object in bringing the suit is rather to injure the defendant than 
to benefit himself. It is however argued that in default-of regis- 
‘tration the land remained the property of the plaintiff, as, under 
the Transfer, of Property Act the transfer could only be made 
by registered instrument and that the defendant is not entitled 
to the benefit of any of the equities which English Courts 
raise in such a case against the application of the Statate of Frauds. 
As observed: in Maddison v. Alderson 8 that statute did not make 


1, (1904) I. È. R. 29M. 336, 2. (1909) I. L. R. 86 C. 920. 
3. (1910) I. L. R. 38 C. 512. < -4. (1880) L. R. 15 Oh. D: 96. 
5, (1906) 4 ©. I. J. 198. 6. (1888) L. R. 8 Ap. Cas. 467. 
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the transaction itself void, whereds it is contended that was the 
‘effect of the Transfer of Property Act and the Full Bench 


.decision of this Court in Kurri. Veera Reddi v. Kurri Bapi 
"Reddi 1 was relied on. It was held in that case, where the price 


had been paid and possession delivered but the sale deed had not 


been registered, that the vendor was entitled to get back the 


property and that the contract to sell afforded no defence even 


‘though the defendant's ‘right, to sue for specific performance 


was not barred at the institution of the suit. White, C. J. 
arrived at this conclusion with some hesitation having regard to 
the observations of their Lordships of the Judicial Committee in 
Immudipattam Thirugnana Kondama Naik v. Periya Dorasami 2 
and it may be necessary when the time comes to consider how 


far the decision of the Full Bench can be reconciled with the . 


very general language used by thetr Lordships in the more recent 
case in Mahomed Musa v. Aghore Kumar Ganguli 3, though no 
doubt the transaction there in question took place before the 
passing of the Transfer of Property “Act and the effect of its 
provisions is not expressly referred to in the judgment. 

But assuming Kurri Veera Reddi v. Kurri : Bapi Reddi 1, 
to be correctly decided I am not prepared to hold that it 
involves the proposition that where there is no registered 


document no amount of acquiescence on the part of the. 


transferor will bar his right toget back the property within the 
statutory period. Where a lessee for a limited term erects 
buildings on the land and the lessor stands by and says nothing it 
was no doubt held in Ramsden v. Dyson 4 anà in Beni Ram: v. 
Kundan Lal ® that the mere acquiescence of the lessor will not 
debar him from recovering the land at the expiry of the term. In 
Immudipattam Thirugnana Kondama Naik v. Periya Dorasami 6 
the plaintiff sued in the year 1895 for a declaration of his title and 
for redemption. The mortgage ih 1882 by the plaintiff’s father in 
favour of the mortgagees provided that on redemption the property 
should be handed over to the contesting. defendant, but their Lord- 


ships found not only that there was no registered transfer as | 


required -by the Transfer of Property Act but that it was not pro-- 


ved that there, was any valid contract by the plaintiff s father to 
make' the transfer to this defendant. If there had been 


such a contract their Lordships were of opinion that it would 
1. (1904) LT. R. 29M. 386. (F. B) 9. (1900) L L R, 324 M. 377. 
3. (1915) 1. L. R. 42 C. 801. 4, (1966) L. R. 1 H. L. 199. 
5. (1899) I. L. R. 21 A. 496, 6. (1900) I. L R., 24 M. 377. 
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have been a good defence as the-defencant might cal] on 
the transferor’s heir to implement the contrect—and this though 
the suit was brought more than 12 years efter the date of the 
‘alleged transfer, The present case is undoubtedly much stronger. 
Not only was there a contract to exchange but it was fully per- 
formed and long afterwards, the plaintiff stood by and acquiesced 


in the defendant’s building and obtained a farther payment from . 


him. In these circumstances, putting aside she conveyance alto- 
gether I think the plaintiff is estopped. Kay, J. in, McManus v. 
Cooke 1 cites an old case, Anon (2 Eq. C. Ab. 522), which is both 
brief and apposite. “ Short v. Taylor, in Lard Somers time was 
cited, which was,’ Short built a fine house; Taylor began to build 
another ; but laid part of his foundation on Short’s land. Short 
seeing this did not forbid him but very muca encouraged it; and 
when the house was built, he brought ar action; and Lord 
Somers granted an injunttion”’ The plaintiff's conduct in this 
case has been far worse than that of Short. It is. clear observes 
. Kay, J. in McManus v. Cooke 1, citing this case, that if a man 
builds a house partly on his neighbour’s land, and the neighbour 


acquiesces in this being done, Courts of Equity will interfere to - 


prevent him from disturbing it. Assuming Kurri Veera Reddi v. 
Kurri Bapi Reddi 2 to be rightly decided I do not think it pre- 
vents us from applying this rule in India >r obliges us to coun- 
> tenance a purely vexatious suit such as this. I may also refer to 
Plummer v. Mayor, etc, of Wellington 3 anc Attorney-General a 
Southern Nigeria v. John Holt and Compary (Liverpool) Ltd., 
which were cited before us as supporting the:sanie view. I would 
therefore uphold the decree though-on diffezent grounds and dis- 
miss the appeal with costs. In-the result the appeal is dismissed 
with costs. 

Seshagiri Aiyar, J.:—I have the misfortune to differ from 
the learned Chief Justice. The main facts are not in ‘dispute, 
` By a deed dated the 4th March 1908, there was an exchange of 
_ building sites between the Ist plaintiff and the Ist defendant. 
The Ist defendant erected a wall on the exchanged site and put 
up a substantial building. This suit was instituted in 1911 
for recovery of site after removing the builjing on it. The case 
for the plaintiff is that as the deed was rot registered no title 
passed to the plaintiff. The Subordinate Judge held that the 


En amagang maan 
1. (1887) 35 Ch. D. 681. 2. (1904)1. L. R. 29 M. 886 (F. B.) 
3. (1884) L` R. 9A. 0. 699. >° $. (1915) L, R. A. C. 599. 
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document was not a deed of exchange and that the real exchange 
was effected by the award of arbitrators. Mr. Krishnasawmi Aiyar 
for the respondents drew our attention to the evidence on this 
point Wefeel-no hesitation in holding that the document is a 
deed of exchange and that there is no satisfactory evidence to prove 
that the arbitrators gave an award as to the exchange. The evi- 


-, dence does not show that there was any antecedent dispute relating 


< the exchange, There is no reference in writing. On the evidence 

is clear, that all that the mediators were called ‘upon to do was | 
a fix the price to be paid by the defendant as he was taking a 
larger extent than the plaintiff obtained from kim. The evidence 
on the side of the plaintiff is clear and consistent and we accept 
that as being more in accordance with the probabilities of the case. 
We cannot BASED the finding of the Subordinate Judge on this 
point. 


The question of law arising on these facts is whether’ the 
plaintiff is not entitled to recover possession, because of his conduct 
in allowing the 1st defendant to erect a substantial building at a 
great cost. There can be no doubt that the plaintiff has no merits 
and his conduct has not been above-board. Still; if the law is in 
his favour, the Court will not be justified in refusing him relief. ` 

The Full Bench decision of this Court in Kurri Veera Reddi 
v. Kurri Bapi Reddi 1 lays down that if the party resisting 
possession has no statutory or prescriptive title, he - cannot rely on 
equities to resist the suit. Mr. Krishnasawmi Aiyar. contended 


' that this decision must be taken to have been overruled by the 


decision of the Judicial Committee in Mahomed Musa v. Aghore 
Kumar Ganguli 2. I am unable to agree with this contention. 
In the case before their Lordships, there was a compro- 
mise in a suit. The compromise with reference to certain 
portions of: it should have been registered. This was not 
done. But in pursuance of the .terms, the parties were placed in | 
possession and dealt with the properties as owners. Their Lord- 
ships held “that even although the Razinamah and the decree . 
taken together were considered to be defective or inchoate as 
elements making up a final and validly concluded agreement 
for the extinction of the equity of redemption, the actings of 
parties have been such as to supply all such defects.” Before 
‘the Transfer of Property Act, the law did not prescribe any 


Se et hy ee ft ae AE AE D AN D Me ee KASD Dee ee te A 
J, (1904) I.D.R., 29. M., 386. 2. (1918) I.L.R., 42 C., 801; s.c. 29 MLL.J, 548. 
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formalities for conferring title, “ik the old Revistration 
‘Regulations ‘and Acts, if a document ` of a particular description 
was in writing, but was not registered, - -it was not-receivable 
in evidence.. Therefore the document commented upon by their 
Lordships was not ipso facto invalid, only it was not receivable 
in evidence. To such a case, the decisions which construe. the 
Statute of Frauds in England were held applicable. “As pointed 
out by Mr. Sreenivasa Aiyangar, the reference in the judyment 
of the Judicial -Committee to Maddison v. Alderson 1 shows that 
their Lordships were not considering cases for which the 
statute has prescribed ‘a particular form for conferring title, 


The judgment of some of the noble Lords in that case would seem | 


to show that the principle of equitable estoppel can apply only to 
executory contracts and not to executed contracts. See specially 
the judgment of Lord Blackburn. I do not think that the Judicial 
Committee intended to lay down that even where a statute 
enjoins that title would pass only if certain formalities are 
complied with, conduct and acting can be relied upon to supple- 
ment an inchoate title. S. 54 of the Transfer of Property 
Act says that a “transfer, in the case of tangible immovable 
property of the value of one hundred rupees and upwards, or in 
the case of a reversion or. other intangible thing, can be made only 
by a registered instrument.” The second clause of S. 118 is “A 
transfer of property in completion of an exchange can be made only 
in the manner provided for the transfer of such property by sale,” 
The use of the word ‘only’ in these sections excludes the possi- 
bility of title being acquired within ‘the statutory period by any 
-other process. I feel no doubt that their Lordships of the Judicial 
Committee did not intend to override statutory requirements by 
` their observations, Their Lordships have always held with 
reference to Indian enactments, that “ the essence of a code is to 


be exhaustive.” See Bal Kishen Das v, W.E. Legge 2, Dhanipal ` 


Das v. Manesher Bahsk Singh 3,° Gokul Murder v. Pudmanand 


Singh +, Webb v. Macpherson 5, and Mulraj Khatawv. Vishwa- 


nath Prabhuram Vaidya 6. I am therefore of opinion that 
Kurri Veera Reddi v. Kurri Bapi Reddi", is unaffected by 
Mahomed Musa v. Aghore Kumar Ganguli 8. 





1: (1883) 8 A.C. 467. 2. (1899) 1. L.R. 22 A, 149. 

3. (1906) I. L. R.28 A 570. 4. (1902) I. L.R. 290. 707, 

5. (1903) I. L. R. 31 C. 57. 6. (1912) I, L. R. 37 B. 198. 

T. (1904) L.L.R. 29 M. 386. 8. (1915) LL.B. 420. S01 s.0. 29 M.L.J. 548, 
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. The next branch of the argument of Mr. Krishnaswami- -Aiyar 
relates to estoppel. If I understood him aright he does not claim 
that thé conduct of the plaintiff has given hima title to the 
property ; his position is that courts should not. afford relief to 
the plaintiff as he is not entitled to it by reason of his conduct. 
dn other words, although in law the plaintiff has a title to. recover; 
courts should reject his claim on grounds of equity. Before I 
deal with the cases quoted by the learned Vakil, I shall refer to- 
the principles which this contention seems to offend. The learned 
‘Vakil for the appellant invoked the aid of the’ well-known prin- 
giple that there can be no estoppel against law. I shall state 
what, in my opinion, are the uses aņd limitations of this rule 


` before applying it to the present,case. The rule of estoppel is 


one of evidence. It ought not to be allowed to prevail against a 
statutory right. There are many instances in which parties have 
teen held entitled.to equities, using that term in the sense of 
estoppel, although as pointed out by Jenkins, Chief Justice, in 
Municipal Corporation of Bombay v. Secretary of State 1, the 
two rights.are distinct. Even against a statute, equity may be 
relied upon in certain cases. The ‘provision in the statute may 
be directory and not mandatory. ‘Equity will relieve . against 
“ts strict enforcement, Certain penalties may be held in terrorem 
‘with a view’ to the prompt obedience of the’ statutory rule, 
Equity will help to, relieve the rigour of the law in such cases. 
‘Under a ‘rule of law, time may not be of the essence of the 
contract. Here is room for the application of equity. Apart 
from these and similar instances, in my opinion, no principle of 
equity or estoppel should be allowed to prevail against a plain and 
mandatory provision of law. Where the law says, as in-the 
present case, that.title can be acquired only.in a particular way, 


‘there is no room for the application of the doctrine of estoppel. 


The effect of holding otherwise would be to override legislation. 
Gcurts will then “be creating a title which the legislature has 
distinctly negatived. Whatever may. be the- position in England 
before the Judicature Act, when equitable relief was given along 
with and often in opposition to common law remedies, I do not 
think the Courts in this country have power to nullify legislative 
provisions. ge authorities in this country support this position. 





“4. (1904) I. D. R. 29 B. 580. 


er; 
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Chidambara Chettiar v: Vaidilinga- Padayachi 1, Dhiraj Chan- 
dra Bose v. Srimati Hari Dasi Debi 2, Jagadbandhu Saha v. 
Radha Krishna Pal 8. Mr. Kiisknaswami Aiyar referred to the 
dictum of Lord Kingsdown in-the well known case of Ramsden 
‘vy. Dyson $ The actual decision in that case was thatas no’ 
expectation was held out to the ienant, the landlord was not 
estopped. Lord Kingsdown dissented from the conclusion - of 
the other noble Lords. The argument before the House of 
Lords was directed to showing that by the conduct- of the “land: 


lord an equity was created in favour of the terant. No question of . 


statutory command or prohibition bad, to be dealt with in that case’, 
I do not think the pronouncement of Lord Kingsdown and of the 
other noble Lords are relevant to cases where the Courts are asked’ 
to act in direct contravention of the enacted law. Attorney- -Generat 
of South Nigeria v. John Holt d Co: 9 is not really against this view. 
In that case, the respondents had acquired ky. a grant froni the’. 
Crown certain lands of which the sea was the boundary. Asa result’ 
of the erection of protective works by them a strip of land accret-' 
ed to that already possessed: by them! The’ Crown claimed 
this accretion. It was conceded- that ordimarily the accretion 
“ would.go to the Crown ; but it was contended that having agreed 
to give access to the sea by the original grant, the Crown was’ 
estopped from laying claim to this piece of land so as to derogate ° 
frorn the rights already ‘granted. This contention was upheld: 


At page 620 their Lordships‘say: “In tiuth and substance what’ 


was: done was to protect the land, to guard against invasion of” 
the sea as a destructive force, and to conserve it for the use of the: 
. properties as an invaluable mercantile “adjuncs thereto. Further, 
so`far as'the Crown is concerned,’ it is recognised-by law that it” 
is the duty of the Crown'to protect land from the incursions of ' 


‘Ramanathan 


Chetti 


: =. 
Raindisaiyini 


Chetti. 


Seshag iri, 
Tene ii 


the sea, and if, in the circumstances of the present ‘case, a license’ ~ - 


had been granted ‘and-duly recorded, to the respondents to reclaim 


as“was done, that Jicense would-hawe been in entire accord not: 
only with the right of the subject-bit’ withthe duty of the Crown.” 
This principle is in accord with thé law laid down in Attorney-- 


General v. Tomline 5, and. principally with the opinions of Fry! J: . 


(12 Ch. D. ‘214 at p. 233) at the trial and Cotton, Ti. Jin the: 
Court of Appeal (14 Ch. D. 58 at 69). ” As I- understand this- 
1. (1918) I. D. R. 88 M. 519. ` , (1915) 19 C. W.J. 507 s.c. 28 M. L J. 480, 


3. (1909) I. L. R: 86 C. 920. | , (1866) L.B: rI; E. 129, 
5. (1915) A; C. 599. i 8 (1980) 14 Oh. D. 48, 
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Judgment, the J udicial T were inclined to'think that the 
grant of land implied a license to reclaim as well. The reference 
to Lyon v. Fishmongers Company 1, and other cases shows that 
their Lordships were prepared to presume from the nature ofthe 


‘grant a right in the respondents as grantees to erect walls in the 


foreshore in order that the benefits arising from the origina] grant 
may be properly enjoyed. One other observation may be made with 
reference to this case. No question of statutory title as in the pre- 


‘sent appeal arose in it. Sarat Chunder Dey v. Gopal Chunder 


Laha 2 was much relied upon by the .respondent. In that case 
the title deed was in the name of the mother. The son had 


- allowed her to deal with the property. The son’s property passed 
_ under the Court sale to the plaintiff and the defendant claimed. 


title under the mother by virtue of another Court sale on the 
mortgage created by her. It was found that the mother was only 
a benamidar for the son. Their Lordships of the Judicial 
Committee held that the son would’. have been estopped from 
questioning his mother’s dealings as she had the ostensible title in 
her to the property, and that consequently persons claiming under 
the son were similarly estopped. I fail to see how this case affords 
any help to the respondent, The estoppel pleaded, related to the 


claim as real owner against a person having a prima facie statutory- 
_ title.. The other cases quoted do not require any detailed exa- 


mination.’ Iam of opinion that the plaintiff was not estopped 
from suing to recover the property. I further agree with the 


_ contention of the learned Vakil for the appellant that S. 115 


which has been held to be exhaustive of the law, (Asmatun- 
nessa Khatun v. Harendra Lal Biswas, 8) does not cover this 
case. However reprehensible the conduct of the plaintiff may 


be, there is no suggestion in the evidence that at the time, the | 


defendant erected his house on this land, he was aware that he 
alone had title to the property and not the defendant. - The 


‘plaintiff has no doubt taken’/advantage of the infirmity in the. 
defendant’s title; but it is not shown that he was aware of this , 
infirmity when building operations commenced and intentionally . 
led the defendants into the belief that he had a valid title. The truth: 


seems to be that until about the time of the suit both parties 
believed that a good title had been secured by the document of 


. 1908. In this view, the plaintiff cannot be said to be estopped 








1. (1876) L. R. L A. C. 662 9. (1892) I. L. R., 20 Cal., 296, 
3. (1908) T. L. R., 85 C. 904. 
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from claiming his property. See Barrow’s sase 4, 
The only other point is whether the plaintiff should be allow- 
éd to recover the property without paying substantial compensation 
: to the defendant. Under the Transfer of Property Act, there is 
no question that the option should be given to the transferor-to 
-- elect either to convey the property validly or to pay compensation: 
Mr. Srinivasa Aiyangar says that his client-elects the latter alter- 
native.. He also contended that the Act in terms would not apply 
to the present case. 5. 51-of.the Transfer of Property Act speaks 
of the transferee of ianh owahie property : making improvements: 
Without expressing any opinion whether the term transferee would 


apply to persons who have obtained invalic transfers I fhink the 
principle of the section -governs the present case. The plaintiff, 


in. my opinion, must pay substantial damag= before he is given a 
decree for possession, As the question hes not been dealt with 


by the Court of First.Instance, the Subordinate J udge should be- 
allowed to return a-finding on the 4th Issve, in the view I have 
taken of the case. The proper course will no doubt be to appoint, 
‘an expert Commissioner to determine the.2xtent of the damage. 
that is likely to:accrue and to give an estimase of the compensation. 


to be paid. 


IN THE HIGH COURT. OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice 
Napier. | 


Ranga Aiyangar and. others oe aaa A2pellanis* (Plaintiffs). 


v, ; | 
Narayana Chariar Alias Chakravarthi (Respondents anà 
Vijiyaraghavachariar and others Defendants.) | 


C. P. Code (V of 1908) S. 11—Res judicata—Mortenge—Suit for sale—Decres* 


7 for sale—Subsegueni suit for redemption barred. 

A suit for sale by the mortgages (in which there has been a decree) bars a 
subsequent: suit for redemption by the mortgagor who wasa party to the suit. . 
Vedapuratti v. Vallabha Valiya Raja 2 followed. 


Second Appeal against the decree of “he District Court of. 


Tanjore in A. 8. No. 75 of 1912, preferred against the decree 
of the Court of the District Munsif of .Tiruradi in O. S? No. 473 
of 1911." 

(The facts of the case are clearly stated in the J apai of 
Sadasiva Aiyar, J.] ; 

T, M. Krishnasawmi ‘Ayar for. the Appsllants. 





“ 8, A. No. 829 of 1914. . Ist November 1915. 
1. (1880) 14 Oh. D. 48. 2. (1901) I. Z. R. 26 M. 300 (F:B.) 
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The lower Courts are wrong in treating the derei in Suit 
No. 407 of 1867, on the file of the Tanjore District Munsif's s 
Court, as barring the present suit for redemption. 

The first point is that the former decree, passed at the- 
instance: of the mortgagee, contained only a declaration of the - 
defendant’s right of redemption therein, and was not executable 
by him (the present plaintiff). von. 

The decree was passed prior to the Transfer of Property Act, 
and the form of the decree in a suit for sale by a.simple mortgage 
is stated in Macpherson’s “ Law of Mortgages” at pp. 448, 457," 
461. “ The decree is always against the mortgagor personally and 
if the suit has ‘been properly framed soe declare the mort-: 
gageo’ s lien.on the land.” i 7 


‘Next as to the question of res judicata, the decision ‘in 
ae v. Bhagchamd t'is directly in my- favour. The provision 
in the former decree, that the defendants are entitled to obtain 
possession after satisfying this decree answers to the corre- 
sponding provision, in the Transfer of Property Act Ss. 88 and’ 89," 
viz.,—that upon the mortgagor paying into the court the amount’ 
so due, the plaintiff shall deliver up to the defendant all dodu-. 
ments in his possession or power, etc., etc., 


s 


This is a condition in the decree in. favour of the plaintiff., 
(mortgagee) * and, ought not. to be construed as a substantive. 
decree in favour of the mortgagor- defendant. On this vide Rama, 
v.iBhagchand 1 and Adipuranam Pillai v. Gopalasami Mudali 2- 
also the J judgment of Geidt, J. in Bibijan Bibi v. Sachi Bewah 8 


The decision in Vedapuratti v. Vallabha Valiya Raja. 4 4 
that was relied on by the lower courts does not assist the conclusion, . _ 
arrived at, in as much as, the question decided by the Full Bench 
was, that a suit for redemption, barred a subsequent suit for res, | 
demption. It is no authority for the position that a decree for: l 
sale. in favour ofa mortgagee. plaintiff, is a bar to, a subsequent 
suit for redemption by the mortgagor to redeem; when the morti 
gagee has not chosen to execute his decree and pe to’ 
extinguish the right of redemption. ` , 
The observations in Vedapuratti v. Vallabha Valiya Raja. 4, i 
tending to the contrary view, are mere obiter dicta and are nok: ` 
supportable either on principle or authority. 





1. (1914) T. L. R. 39 B. 41. 2. (1907) 1 L. R. 81 M. 354. 
3. (1904).I. I. R. 810. 868. -- - 4. (1909) I L.R. 25'M. $00. 
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iof Maloji v. Sagaji 1 which held that’a decree passed in a redemp- 
-tion suit which did not provide for foreclosare or sale, was a bar 
ito a subsequent suit by the mortgagee for sale, went too far and 
except under the provisions of S. 67 of tae Transfer Property 
:Act, was bad law. Both the late Chief Justice and Bashyam 
<Aiyangar, J. did not accept the correctnzss of that decision. 


“Dhe decision of the Privy Council in Sri Raja Papanma Rao 
v. Sri Vira Pratapa H: V. Ramachandra Fazu 2.is a case direct- . 


‘ly.in point and ought to be followed. = is not possible to 
distinguish that case from the present and it affirms, that a decree 
‘obtained by the mortgagee in a suit for sale does not bar a 
subseqent suit for redemption. It has also Leen held that permis: 
‘ive decrees do not constitute res judicita: See Ghose on 
Mortgages, p. 617; Chapel’ v. Ress 3, Ezp Paine 4. Reference 
‘was made to Robbins on Mortgages and Daniel’s Chancery Prac- 
tice, cited in Vedapuratts v. Vallabha Valira Raja 5. 


That a subséquent suit for redemption is contemplated ' by 


‘the legislature even after an unexccuted d=cree for sale or fore- 
closure obtained by the mortgagee, is slear “rom a comparison of 


Ss. 60 and 67 of the Transfer of Propersy Act. While S. 67, l 


prohibits, a Suit by the mortgagee subsequent to a decree for 
redemption, there ‘is no corresponding prohibition in S. 60, 
barring . a suit for redemption after a dec-ee for sale: This is 
conclusive to show that the right of reden-ption can be enforced 
so long as it is not extinguished by the enfcrcement of any prccess 
at the instance of a mortgagee. 


ae 8. 93 of the Transfer of Property Act (O. 34 R. 8 Civil 
Procedure Code) provides that-if the mortgagor does not pay -the 


` amount it is open to the mortgagee to app y for sale, or for.fore- s 


glosure. If in a suit by either the’ mortgagor or mortgagee, the 
rights of the defendant were also decreed znd finally adjudicated, 
and the rights and liabilities of both the parties to the suit were 
‘fo be considered concluded by the decree, i; is strange that a pro- 
vision by way of bar should appear in 8. (7 and a provision by 
way of liberty to apply for sale should be found.in S. 93 of the 
Transfer of Property Act, corresponding to 9, 34, R. 8 of the Code. 





1. (1888) I. L. R 18 B. 567. 2. (16) I. L. R. 19 M. 249. 
3. (1852) L D. M. and G. 398. 4. (1553) 3D. Ji and S, 468 
5. (1901) I. L. R. 25 M. 300. F. B.) 
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The dictum of the Privy Council in Sunder Koer. v. Rav 
Sham Krishen 1, viz., that according to the scheme of the 
Transfer of Property Act the rights of the mortgagee depend 
upon the directions in the decree only after the default `of the 
mortgagor to pay, coupled with the fact that the decree is only a 
decree in favour of the mortgagee shows, that the liberty given 
to the mortgagor, to redeem within a time given in a decree for 
sale ought not to be construed as an involuntary decree in favour 
of the defendant. Though the issues may. be more or less the 
same in a suit by a mortgagee as well as in a subsequent suit by 
mortgagor for redemption, still, the rights sought to be enforced 


are entirely different. . 


The right of the mortgagor to redeem given under S. 60 of 


„the Transfer of Property Act involving a corresponding obliga- 


tion upon the mortgagee to be redeemed, is quite different from 
the right of the mortgagee to enforce payment of the money 


‘imposing an obligation on the mortgagor to pay after due date. 


K. R. Rangaswami Aiyangar for C. V. Ananthakrishna 
Aiyar, for Respondents. 
The decision in Ramav. Bhagchand 2, is wrong and I adopt 
the criticism of it in 29 M. L. J. Notes of Indian Gases pp. 7 and 
8 as my argument.: In Vedapuratti v. Vallabha Valiya Raja 3, 


`. Bashyam Aiyangar, J. has fully dealt with the question. 


T. M. Krishnaswami Aiyar replied. 

The Court delivered the following 

Judgments :—Sadasiva Aiyar, J.—The plaintiffs are the 
appellants. The first plaintiff's father, Srinivasa Aiyangar, mort- 
gaged the plaint properties with possession to the defendant's 
ancestor, Srinivasachariar in 1864. The Othi deed contained also 


“a covenant by the mortgagor to pay the mortgage money person- ` 


ally. The defendant’s ancestor brought a suit against Srinivasa 
Aiyangar’s sons in 1867 for recovery ofthe Othi amount of 
Rs. 136 on the charge of the mortgaged property (the plaint 
itself was not filed in the records but the suit might be taken as. 
having contained the usual prayers forsale on default and for 
recovery of the balance, if any, from the defendants therein to the 
extent of their ancestral properties). In April 1872, the decree, 
Exhibit A, was passed of which the operative portion is as, 
follows :— 


1, (1906) I. L. R. 34 C. 150 at p. 161. 2, (1914) I. DL. R. 39 B. 41, 
3. (1901) I. É R. d5 M. 300 (ŒE. B.) 
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“The plaintiffs obtain from the defencants the suit amount ` 


and all the costs of the suit, that the Othi property be sold in 
order to satisfy the decree, in case the decree amount be not paid 
within 6 months from this day, that the plaintiff is entitled to 
obtain interesi on costs at 12 per cent. per innum from this day 
and that the defendants are entitled to ob-ain possession of the 
othi land in execution through court (ws -0S8 ) after satisfying 
the decree”. ` This decree, passed in favour of the present defend- 


ants’ ancestor primarily, but in which the present plaintiffs were 


also granted a right to redeem the property and to obtain the 
possession of it from the present defendant’s ancestor.in execution 


on payment of the amount decreed, was not axecuted by either of - 


the parties to that decree. The present suit was brought nearly 
40 years after the date of the former decree For the redemption of 
the same mortgage. (The plaintiffs 1,2 anc 3 in this suit were 
the.defendants 4, 5 and 6 in the former suit of 1867. The plaint- 
iffs 4, 5 and 6 in this suit are the sons of the deceased Aravamuda 
Aiyangar who was the first defendant in the former suit. The 
Tth: plaintiff in this suit is the son of the second defendant in the 
former suit. I shall hereafter for the sake of brevity make no 
distinction between the plaintiffs and their ancestors or bebween 
the defendants and their ancestors.) 


The sole question in this case is whetker the present sulit is 
barred as res judicata by the decree in the former suit. Both 


' the lower Courts decided the question i in the affirinative and hence 
` this second appeal. 


It seems to me clear, that, if in the former suit ge was a decree 
_in favour of the present plaintiffs (though they were the defendants 
_ in the former suit) and if it was an executable decree and if that 
_ decree granted them substantially the same reliefs as they now 
. claim in this suit, they are barred by res judizata from maintaining 
this suit, and notwithstanding the strenuo and able arguments 
_ of Mr. T. M. Krishnasawmi Aiyar who appeared for the appellants 
before us, I have come to the conclusion taat the finding of the 
. lower courts was correct on the question .o- res judicata. 

"In the first place I dissent from his contention that the decree, 
Exhibit A, of 1872 merely declared the presenti plaintiff's right to 
get possession of the properties on payrrent of the mortgage 
amount and did not give them any right to obtain possession in 
execution in that- suit, The Tamil word em i@s6) at least in 
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the Tanjore District is always used to mean “the obtaining of 
possession jn execution through Court,” and I think that the decree, 
Exhibit A, did give the plaintiffs (who were the defendants in the 
suit of 1867) the right to obtain possession of the mortgaged pro- 
perties through Court in executicn of the provisions of that decree 
on their payment of the mortgage amount, 


In order to clear the ground further, it bas to be remarked that 
the decree, Exhibit A, of 1872, was passed long before the Transfer 
of Property Act and the present Civil Procedure Code were passed. 
The decree, Exhibit A, as I said before, gives the present plaintiffs, 
who were the defendants in that suit, a right to obtain possession 
of the plaint land through the Court in execution, on condition of 
their satisfying the decree passed in the present defendants’ (then 


h plaintiff's) favour, In Vedapuratts v. Vallabha Valiya Raja, ! 


there occur several dicta in the long and exhaustive judgment of- 
Sir Bashyam Aiyangar, J. At page 321, he says “ whether the 
decree be in a suit for foreclosure or in a suit-for sale or in a suit for 


_ redemption, there is, in each, a conditional decree for redemption in 


favour of the mortgagor, the condition being the payment by the 
mortgagor of the amount decreed on or before the date fixed”. 
“Decrees for specific performance, decrees respecting rights of ease- 
ment and similar decrees are often made conditional, but they‘are 


“not the less ‘final judgments’ having the force of res judicata. This, 


I venture to state, is equally so under the English law and all 
decrees whether conditional or unconditional are to be worked 
out and enforced in execution”. I entirely and respectfully 
agree with these observations. No doubt, the learned Judge 
was referring to decrees for sale and for redemption passed 
under the Transfer of Property Act, but his observations 
apply to this decree of 1872 also which contains a condi- 
tional decree in favour cf the morigagors for redemption, 
though it was a mortgagee’s suit for sale. In Adipuranam 
Pillai v. Gopalasam: Mudali 2, the following passage occurs 
at. page 360. “The reason on which is based the decision 
of the Full Bench in Vedapwratti v. Valiabha Valiya Raja 1 
renders it at least doubtful whether a suit for redemption could be 
maintained by a mortgagor who has failed as defendant in a suit 
for sale on the same mortgage.” It.seems to me that the doubt so 
exprersed is, (if | may say so with respect) a very proper doubt 





s 2, (1902)1 L. R., 25 M., 860. (E. Œ. B.) 2. (1907) 1, L. R. 31M. 354, 
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and I think that the reasoning of the decision in Vedapuratti v. 
Vallabha Valiya Raja 1 does prevent a mortgagor who, as defend- 
ant in the mortgagee’s decree for sale got a e onditional decree for 
redemption, from afterwards maintainings suit of his own for 
redemption and possession of the mortgaged. property inatead of 
-executing the conditional decree for redemption passed in the first 
suit. A desree for redemption is almost invariably a conditional 
decree whether: it is passed in a mortgagee's suit for sale ora 
mortgagor's suit for redemption. No doubt, where it is passed ina 
mortgagee’s suit for sale, it is not usually passed on the invitation 
of the mortgagor (defendant) and in the language used in Adi- 
puranam Pilla v. Gopalasami Mudali 2 “ the defendant is a 
decree-holder in spite of himself, an involuntary decree-holder’’; 
but Ido not see how this could, on principle, make any diffe- 
rence in the decision of the question whether the mortgagor- 
defendant who has been given such a decree is entitled only to 


execute that decree or whether he is entitled-to bring a fresh suit : 


for ‘redemption despite the doctrine of res judicata. As I said 
before, the decree of 1872 isa decree in. favcur of the mortgagor 
also, as it empowers him to recover possession of the property in 
execution. The legislature in Act IV of 1882 has enacted that 
decrees passed in mortgage suits whether brought by the mort- 
gagor ‘or mortgagee should (if necessary) be made to contain a 
direction that the mortgagee shall put the morigagor in possession 
of the mortgaged property. on the mortgagor paying up the 
amount mentioned in the decree a8 due to the mortgagee, (See 
sections 86, 88 and 89 of the Transfer of Property Act, now 
repealed by the Civil Procedure Code which, however, re-enacts 
very similar provisionsin O. 34, R. 2 clanse (c), R, 4 clause 
l and R. 5 clause (c)). The decree of 1872 contains the 
same direction. Mr. Krishuasawmi Aiyar laid much stress upon 
what, he argued, was a material diference between the language 
ef section 60 of Att VI of 1882 which deals with the right of the 
mortgagor to redeem and the language of section 67 which refers 
to the right of the mortgagee to obtain an order for foreclosure or 
sale, In section 67, the right of the mortgagee to obtain an order 
for foreclosure or sale is restricted to the period “ before a decree 
has been made for, the redemption of the mortgaged property. 
These words “ before a decree has been made for the redemption 
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.of the mortgaged property” or the correlative words “before a decree 
has been made for sale of the property” do not appear in S. 60. 
He therefore argued, if I understood him aright, that a decree 
for sale in a mortgagee’s suit though it may also contain a decree 
for redemption in favour of the defendant-mortgagor, does ‘not 
bar a separate suit by the mortgagor for redemption, whereas a 
decree for redemption in a mortgagor's suit will bar a separate suit 


‘by the mortgagee for sale afterwards. Ido not think that the 


insertion of the words ‘before a decree has been made for redemp- 
tion of the mortgaged property’ in section 67 and the absence of 
corresponding words in Section 60 necessarily lead to any such 
conclusion as is contended for by the learned Vakil. ' These words 
had to be inserted in section 67 in order to indicate that the power 
given under. section 93 of the Transfer of “Property Act to the 
mortgagee as defendant to apply for sale of the property in a mort- 
gagor’s suit for redemption ought to be exercised in the same suit 
by the defendant-mortgagee, if he wants a sale of the property for 
realising his amount, and that he could not reserve it for a fresh suit 
as an, optional remedy which he might or might not take advantage 
of, inthe mortgagor’s suit. It will be seen that under S. 93, paragraph 
2. (O. 34 1r'8 clause (4)) the order for sale ab the instance of the mort- 
gagee-defendant is not an order passed as a part of the decree but 
an order passed on a separate application on a mortgagor (plaintiff) 
committing default, whereas S. 89 read with Ss. 86 and 88 makes 
the order for redemption in the defendant-mortgagor’s favour 
in the mortgagee’s suit for sale,a part of the original decree itself. 
So being made in the latter case a part of the decree itself, it was 
unnecessary to state in S. 60 that, when a decree has been made 


-for redemption or for sale, the mortgagor has no right to again 


redeem the mortgaged property after the passing of such a decree, 
as his said right had been adjudicated upon in the suit itself and 
has become res.judicata whether the suit was a suit by the mort- 
gagor for redemption or by the mortgagee for foreclosure or sales 


No doubt, the case in Rama v. Bhagchand 1, quoted by the 
appellant’s learned Vakil is in his favour. But with the greatest 
respect, I am unable to agree with that decision. As said in the 
critical notes, in pages 7 and 8 of 29 M. L. J. “In the. words of 
S, 11 Civil Procedure. Code, has not the matter directly and 
substantially in issue in the 2nd suit—viz., the plaintiff's right of 





1. (1914) I. L. R. 39 B. 41. 
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redemption—been so in issue, and also heard and decided, in the 
former suit? What new point; right or question has the Court 
to hear. or decide in the second suit?.It vill be impossible to 
contend that, for the application of the rule of res judicata to 
suits (as distinguished from issues), the persons should on both 
occasions be arrayed alike, whether as plaintiff or as defendants.” 

The mortgagor was entitled in the former suit itself (of the 
mortgagee) to redeem the property not only within the six months 
given in the decree to pay up the decree amount, but he was en- 
titled under the Civil Procedure Code (as derided in Adipuranam 
Pillai v. Gopalasami Mudali 1) to pay it up ` even after the six 
months and at any time before a sale in execution and so prevent 
a sale. The Court need not be solicitous to helpa negligent mort- 
gagor at any cost. The fact that the martgagee has to bring 
a suit for sale within 12 years of the date when the mortgage 


money became payable, “whereas a mortgagar has got 60 years . 


under article 148, for his suit ‘for redempfion,, is not a sufficient 
or logical groand for allowing the mortgagor to obtain a. fresh 
decree for redemption in his own suit after he had obtained one 
decree already in the mortgagee’s suit for sale. 
In the result I would dismiss the second sppeal with costs, l 
Napier, J. :—I agree. In Vedapuratti v. Vcllabha Valiya Raja 2 


the late Chief Justice stated the proposition thus. “The matter in - 


issue (in a redemption suit) is, aye or no, is she mortgagor entitled 
to the decree which, if he succeeds, the Gourt is required by 
Section 92 to make?” In my view, the sane matter is in issue in 
a mortgagee’s sale suit, whether the suit be ander English law or 
the Transfer of Property. Act and whatever difference in form has 
been made by the provisions in the new coda. In that view this 
suit is 7es-judicata and the appeal must be cismissed. 


IN THE HIGH COURT OF JUDICATJRE AT MADRAS. 
_ Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice Napier. 
Mohideen Ibrahim Nachi _ ... Appellant* (1st Respondent) 

. De a3 
L. Mahomed Ibrahim Sahib  Respondznt (Petitioner.) 


by agent L. M, E. Lebbai 
Thambi. 


Guardian and Wards Act S. 25—Application by jather for custody of his 
child not previously in his. possession —Mahomedan lae—Majority under—Indian 
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Majority 4ct—Fffect of on the age of, as to guardianship of person—Hindu Law— 
Manager of Hindu family if minor can be guardian. 

A Mahomedan father applied under S %25 of the Guardian and Wards Act that 
his minor son aged bztween 15 and 16 years who was iu the custody of his mother 
during her life time and since passed into the custody of his maternal grand- 
mother, might be handed over.to him. It was contended that the section did not 
apply to the case and that even if it did, as the boy was above the age of minority 
under the Mahomedan law, the Gourt had no power to direct him to be made over 
to the father. ” : ‘ 

Held, that S. 25 applied not only to cases where the infant is removed from 
the custody of the guardian but to all cases where the guardian seeks to get posses- 
sion of the infant whether he was antecedently in his possession or not. 

Uima Kuar v. Bhagwanta Kuar 1 followed. 

Held also: That having regard to the Indian Majority Act, the minor is not 
emancipated from the control of the guardian, whether in respect of his person or 
his property, till he attains the age of 18. 

Reade v. Krishna 2 followed. . ye 

Per Sadasiva Aiyar, J.:—A minor cannot be the manager of a Hindu family 
or the guardian of the property or person of his minor wife or child. 

Appeal against the order of the District Court of Tinnevelly 
in O. P. No. 580 of 1915 dated 21st October 1915. 


S. Srinivasa Iyangar (K. Ra‘ah Ayar, with him) for Appellant. 
C. V. Anantakrishna Iyer for Respondent. . 
The Court delivered the following 
Judgments :—Sadasiva Aiyar, J :—This appeal is against the 
order of the District Judge of Tinnevelly passed under S. 25 of 
the Guardians and Wards Act directing that the minor Shaik 
Abdul Khadir who is between 15 and 16 years old, be returned to 
the custody of his father the petitioner. The appellant is the 
petitioner’s mother-in-law (the mother of the deceased mother of 


‘the minor Shaik Abdul Khadir). 


The contentions in appeal are (1) “that it has not been 
proved to be for the welfare of the minor to be returned to the, 
custody of the father.’ (6th ground of appeal): (2) “ The District 
Judge erred in holding that S. 25 of the Guardians and Wards Act 


. applied to the case.” (1st ground of appeal). (3) “The parties 


being Shafis and the boy being 16, (he) has a discretion in law to 
reside with his mother and in her absence with his grandmother.” 
(5th ground of appeal.) ‘ f 

As regards the first of these three contentions, the District 
Judge’s conclusion that it is for the welfare of the minor that she 
should return to the father has not been shown to be erroneous. 
On the question as to welfare, the: wishes of the minor who is 
over 14 should, no doubt, be consulted, not ås conclusive on the 


1. (1916) I. L. R. 87 A. 515. 2. (1881) I, L. R. 9 M. 391. 
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matter but as an important factor to be taken into account in 
arriving at a conclusion. The minor was examined as the 


appellant's second witness and he says “I know my grandmother . 


well and I have not seen my -father for several years. That is 
the only reason why I say I want to live with my grandmother.” 
The learned District Judge has considered this preference which 
in the words of tle District Judge “is not unnatural but which 
can hardly be deemed intelligent.” I would, therefore, ee the 
first contention. 
"As regards the 2nd contention, S. 25 Cl, 1 of the Guardians and 
"Wards Act is as follows :—“If a ward leaves oris removed from the 
custody of a guardian of his person, the Court, if it is of opinion 
that it will be for the welfare of the ward to return to the custody 
of his guardian, may make an order for his return, and for the pur- 
_ pose of enforcing the order may cause the ward to be arrested and’ 
“to be delivered into the custody of the guardian.” The appellant’s 
learned Vakil argued that, as the minor’s maternal grandmother 
was the lawful guardian of his person under the Mahomedan Law 
after the mother’s death and till he attained the seventh year of 
his age and she was in custody of the minor's ‘person till that age 
and that as she was only continued in the cussody of the person 
of the minor till now, the father never had the actual custody of 
the boy’s person from when the father (respondent) became 
entitled to such custody.and hence the minor did not live in the 

. custody of the father at any time, nor was he removed from the 
father’s custody and therefore no order for his return to such 
custody can be made under S. 25. 


In Annie Besant v. Narayaniah 1, their Lordships of the 
Privy Council say at page 35, that “a suit inter partes is. not the 
form of procedure prescribed by the Act for prczeedings in a Dis- 
trict Gourt touching the guardianship of infants.” This obser- 
vation does not however definitely lay down that the Act is exhaus- 
tive as to the removal of guardians. The preamble of the Act, (Act 
VIII of 1890) is “ whereas it is expedient to consolidate and amend 
- the law relating to guardian and ward.” In Sham Lalv. Bindo 2, 
Blair and Banerjee, JJ. held that the Guardians and "Wards Act 
was intended by the Legislature to be a complete code defining 


the rights and remedies of guardians and wards,- that no separate ` 


suit would lie by a Flindu jather for the custogy of his child and 
1. (1914) 27 M. Ņ. J. 20. 2.. (1914) 1. E. R. 26 A. 594. 
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that he must resort to the remedy given by S. 25 of the Act. In 
the very recent case reported in Utma Kuar v. Bhagwanta Kuar 1, 

Chamier and Piggott, JJ. follow Sham Lal v. Bindo 2, and hold 
thai a guardian appointed under the Act was only entitled to 
apply under the Act for the custody of the ward and could not 
bring a separate suit. In this case in Utma Kuar v. Bhagwanta 
Kuar la [very similar argument to that put forward in the case 
before us was urged before the learned Judges, namely, that as 
the mother was not in custody of the child when she was appoint-. 
ed guardian of the person, S. 2 which mentions “order for return 
to her custody” cannot confer jurisdiction on the court to pass an 
order for placing the minor for the first time in the custody of the 
guardian. The learned Judges overruled this contention on two 
grounds : (a) that the court hal power under S. 12 of the Act to 
place the minor in the temporary custody of the appointed guar- 
dian notwithstanding that the application of the guardian for her ` 
appointment as such had been granted already ; and (b) that B. 25 
can be availed of by the guardian even though she had not been 
in the actual custody of the minor at the time of her appointment 
as such, as she might be deemed to have got custody “technically” 

from when her appointment was made and that an order to place 
the boy in her custody can therefore be brought under the words 
“order for return to custody” used in S. 25. 

_ While I feel doubtful (with the greatest respect) as regards 
the applicability of S. 12, I have after anxious consideration arriv- | 
ed at the opinion that though some straining of the language of 
S. 25 has to be resorted to, the clear intention of the -legislature 
will be carried out by the interpretation placed by the Allahabad 
High Court on that section. I do not think it at al) likely that 
the Legislature intended to omit to provide for the grant of a 
power to the District Court to entertain an application by a guar- 
dian for the custody of his ward for the 1st time even where thé 
the District Court had itself appointed him as such guardian, in a 
case where the ward had never before been in his custody while 
the Act has been anxious to enact that orders for fem porary custody 
of the ward could be made even before the appointment of the 
guardian. Nor is it likely: that a remedy by a separate suit in 
such cases was intended by the Legislature. In Jagannadha Rao 
v. Kamaraju ®, the words “taking out of the keeping of the lawful 

1. {1215} I. L.-B.87 A. 515. ` +3. (1914)-1..L. R26 A. 594. 
3. uy) I.L. R. 24-M. 284. 
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guardian of such minor” found in §. 363 cf the Indian -Penal 
Code were held to include cases where the actual “keeping”, out 
of which the minor was faken had been in a person who was not 
the lawful guardian but in a third person wko had obtained the 
custody of the minor with the guardian’s knowledge and consent. 
In the present case, it seems to me clear from ‘the evidence 
that the grandmother had the custody of the boy with the 
knowledge and consent of the father after the boy attained 
the 7th year of his age and the father himself might be deemed 
to. have been in “custody ” of the boy under such circum- 
stances within the meaning of S. 25 and an order to the appellant 
to put the boy in the custody of the father can be passed under 
S. 25 as falling within the expression “ order for the return” to 
the custody, found in that section. A ward who was never in 
the actual custody of his legal guardian bus was in his legal 
custody (the actual custody being with the guardian’s consent 
with another) might be deemed to be removed from the custody 
of the guardian when the person in actual possession repudiates 
to the guardian’s knowledge the right of the guardian to the actual 
or legal custody of the minor. An order for return to the custody 
will be effectuated by putting the minor either in the guardian’s 
actual custody or even by putting the minor in the actual custody 
of some other person delegated by the father (‘ike a schoo] master 
or a friend) to obtain that custody from the wrong doer. To 
treat the word ‘custody ’ as including both actual and constructive 
custody in all the three places where that word occurs in S. 25 
(1) does not seem to me to be too violent a stretch of the language 
of the section., I would therefore reject this second contention 
also. 


As regards the third contention, Amir Al, Vol. 2 page 290 
says that “the Shafis and Hanbalis allow the boy at the age of 
7 the choice of living with either of his parents. Should he prefer 
to continue with his mother, he is allowed to do so until he 
attains the age of puberty, when he has no option and his guar- 
` dianship devolves on the father. In practice, however, the father’s 
right to the custody of the boy’s person terminates with his 
puberty for, he is then personally emancipated from the patria 
potestas.” In a book called Minhaj Et Talibin a manual of 
Muhamedan Law according to school of Shafi), it is said, at 
pages 67 to 69 “ the incapacity of a minor ceases at puberty, only 
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if his intelligence is sufficiently devoloped to allow of his being 
entrusted with the administration of his property. The, minor 
who, having attained the age of puberty, has an intelligence in- 
sufficiently developed to be entrusted with the management of his 
property remains in a state of incapavity, otherwise his incapacity 
ceases ipso facto on his attaining majority.’ The shafi law also 
seems to fix the age of 15 as the age of majority unless signs 
of puberty have shown themselves earlier (but mot earlier 
than 9). In Reade v. Krishna‘ it was held that though 
under Hindu Law the father is not entitled to the custody 
of the person of his son after the boy attained 16 years of 
age, the passing of the Indian Majority Act of 1875, (S. 3) by 
continuing the minority of the boy fill he: completed the 18th 
year of his age, extended the right of the “father to the custody of 
the boy’s person till such age of 18. Notwithstanding the able 
arguments of Mr. S. Srinivasa Aiyangar that that decision is 
unsound so far as it deals with the right of a Hindu son to per- 
sonal emancipation from the patria potestas after he attains his 
15th year, I am not prepared to dissent from that decision especi- 
ally as S. 2 cl. (c) of the Indian Majority Act impliedly affects the 
“capacity” in all ways of any person who had not attained 
majority under the law applicable to him before 2nd March 1875, 
other than in respect of the matters excepted in the section. If 
notwithstanding the personal emancipation under Hindu Law, a 

Hindu. boy continues under the custody of his father till 18, a 
Mussalman boy also is bound to reinain in the custody of his 
guardian till he attains 18 notwithstanding that under the Shafi 
Law to which he is subject, his personal emancipation would have 
taken place when he attained the age of 15 or when he attained 
puberty between the ages of 9 and 15. I would, therefore, reject 
this third contention also. ‘It only remains to notice two minor 
arguments advanced for the appellant. One of them was based 
upon the practice of the English Courts in granting writs of 
Habeas corpus. The principal cases relating to the English practice 
were considered in Reade v. Krishna + and it, was pointed out in | 
that case that the writ of Habeas corpus is not the appropriate 
remedy for enforcing the natural right of the father over the person 
of a son when such son is over 14 and that other appropriate legal 
remedies should be resorted to by the father for obtaining the 
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custody of the person of such a boy. The second minor argument 
was based on S. 21 of.the Guardian and Wards Act which implied- 
ly assumes that a minor is (a) competent to act as guardian of his 
wife and child, (b) that he is competent to be the “ managing 
member of an undivided Hindu family ” and that (c) he is as such 
manager, competent to be the guardian of tae wife or child of 
another minor member of that family. This final clause has got 
its own implication that while any other minor is competent to 
be guardian of his wife or: child, a minor who is a junior 
member of an undivided Hindu family is not competent to 
be guardian even of his own wife or child. I am very doubt- 
ful whether a minor can at all be the managing member of 
a Hindu family, though he is the genior male member. 
“ Guardian ” in S. 21 is evidently intended to include the guardian- 
ship of both person and property. It does seem anomalous that 
a minor could be the guardian of the person of his wife and 
children, that is, entitled to the custody of their person and the 
management of their properties while his own person is subject 
to the custody of the legal guardian of his person and his proper- 
ties.are under the management of the legal guardian of his proper- 
ties. But this particular S. 21 cannot, in my cpinion, be held to 
derogate from the rights of the legal guardian of a minor’s own 
person. I might venture to suggest that the -egislature should 
amend §. 21 by omitting the portion following “child or” and 
by confining the rights of a minor guardian over his wife and 
child to the control of their persons so far:as 5 is necessary to 
exercise his conjugal right and the right of fondling his child so 
that he might have no power to interfere with fhe management 
of their properties and so, that the guardianship af their properties 
might be vested in the guardian of his own properties, We know 
of Hindu boys of five marrying girls of three and it does look absurd 
fhat a married boy of 10 should be competent to be the guardian 
of his wife’s person and property and that if he kappens to be the 
senior member in an undivided family consisting of himself and 
his two younger brothers aged (say) five and three respectively he 
should be, their guardian and the guardian of the wife of his brother 
aged five and the manager of her properties and af the undivided 
family properties of the three boys. 


In the result, I would.dismiss the appeal wito costs, extend- 
ing the.time for compliance with thé District Court’s order till 
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the expiry of two weeks from this day. The respondent under- 
takes not to conduct the marriage of the minor till the latter attains 
the 18th year of his age. 


Napier, J. :—I agree. I think that it is too late to reconsider 


the correctness of the decision in Reade v. Krishna 1 applying: ` ` 


the provisions of the Indian Majority Act to the right of personal 
custody. On the construction of S. 25 of the guardians and Wards 
Act I have, like my learned brother, felt considerable difficulty, 
Undoubtedly on the sttict letter of the section Mr. Srinivasa 
Aiyangar’s contention should succeed. We have, however, to 
consider the object of the section read with the preceding section. 
We could not extend the powers but we can I think hold that the 
large rights given by the section include lesser rights not specifi- 
cally provided for The object of Ss. 24 and 25 is to declare: 
the right of the guardian of the person of a minor to the continuous 
custody of his person, and to provide a machinery for enforcing it. It 
can never have been intended to leave unprovided fora case where 
the right of a different guardianship had up to a certain period’ 
been vested in a different person, for the Act purports tobe a consoli- 
dating Act. What has happened is that the legislature in prescribing 
the machinery for enforcing a guardian’s rights and stating the limi- 
tations within which it is to be exercised has used language for 
the circumstances in which the remedy is to be enforced in terms 
that strictly do not cover all the circumstances. It can never have 
been intended that a guardian should not be empowered to enforce . 
his right of custody when it first arises when he can enforce it 
when the minor runs away or is forcibly removed. Mr. Srinivasa 
Aiyangar argued that these proceedings are in the nature of Habeas 
corpus and must be strictly limited. Iam unable to agree with 
the view that they are of that character. The case relied on. In 
the matter of Saithri ? is no authority for this contention. The 
proceedings there were of the-nature of Habeas corpus under 
5, 491 of the Criminal Procedure Code directed against the person 
alleged to be detaining the minor. The learned Judge decided on 
the authority of the English cases that it was nota proper case 
for the issue of an order. The nature of the writ is stated by 
Coleridge, J. in a passage quoted on page 312 of the above Judg- 
ment:— “Habeas corpus proceeds on the fact of an illegal restraint”. 
There is no question of restraint bere, nor does the section 








1. (1881) I. L. R., 9 M. 391. 2. (1891) I. L. R. 16 B. 307. 
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deal with such a position. Under 8.25 cf this Act the order 
. goes to the minor not to the person with wiom he is residing and 


is independent of the question of consent or -estraint. The right 


of a guardian to the custody of the person ° a minor is clearly 
stated in S. 24. He is “ charged with the custody of the ward 
and must look to his support, etc.” It is his statutory duty, and 
I cannot read S. 25 which follows as limitin; his powers of enforc- 
ing his right to the extreme cases of leavins or removal. In my 
mind those words must be read to include cases where the custody- 
at-law is in a certain person but the minor -efuses to come or is 
detained. The cases where the court has s rained the language 
of a section to giv. effect to other provisions and the’ policy of the 
Act will be found in Maxwell on Interpretation of Statutes and 
Halsbury’s Laws of England, In my opinicn this is a case where 
ib may properly be done. 


-IN THE HIGH COURT OF JUDICATIRE AT MADRAS. 
Present :—Sir John Wal: Chief Jastice and Mr. Justice 
Seshagiri Aiyar. 


T., Sitharama Chetty ... Appellant * ( 2nd Plaintiff) in 
2. ; Appeal No. 328 of 1918. 

Sir S. Subramania Iyer, K. C. Respond. nts (1st Plaintiff, De- 

I. E., and others. fendarts, members of the 


Boara of Control, new Trus: 
-tees and Treausrer now ap: 
pointel by the Court of the 
Subor linate Judge of Trichi- 
nopol and Supplemental 
Respozdents). 


Religious Endowments Act (Act XX of 1863) Ss. 3,4-—-Power of Court to frame 


scheme—Civil Procedure Code, S. 93—Powers of Con-nittee— Death of member— 
Not suspended—Board of Revenue powers of —Appointments of hereditary trustee— 
One trustee hereditary, rest appointed by committee sutiect to committee—Right to 
call for accounts. 

Court’s jurisdiction to frame a scheme under S. 92 Civil Procedure Code, is not 
excluded by the fact that the temple for which the s.heme is to be framed is one 
subject to a Temple Committee but in framing the sclome the Court should not 
unduly interfere with the powers entrusted by the statric to the Committee. 

The powers of the Committee are not suspended b: the occurrence of a vacancy 
among its members: 

Santhalva v. Manjanna Shetty! dissented from. 

Quaere whether it was competent for the Board of Revenue under Reg. VII of 
1817 to divest itself of all responsibility by appointing . hereditary trustee. 
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Per Chief Justice :—A temple of which one of the trustees is a hereditary 
trustee and the other trustees are appointed by tho Committee comes under S. 3 of 
Act XX of 1863. ` 

‘Some of the decisions have unduly fettered the powers of the Committee which 
it wis intended by the Legislature should possess all the powers conferred on the 
Board of Revenue by Reg VII of 1817. ‘ 


Per Seshagiri Aiyar, J.:—There is no reason to doubt the correotness of the 
course of decisions of this Court as to the powers of the Committee though it is 
doubtful if the decisions that lay down that no account can be called tor from 
hereditary trustees are right. 


Nature and scope of visitatorial jurisdiction considered. 
Appeals against the decree of the Court of the Subordinate 
Judge of Trichinopoly in Original Suit No. 25 of 1912. 


T. Rangachariar fox 2nd plaintiff appellant in A. S. 328 of 


T. V. Venkatarama Aiyar appellant in A. S. 355 of 1913. 


P. R. Ganapathi Aiyar, T. Narasimha Aiyangar and 
C. Padmanabha Aiyangar for the Respondents. 


The Court delivered the following 

Judgments :—The Crief Justice:—These are appeals from a 
decree of the Subordinate Judge of Trichinopoly framing a scheme 
for the management of the temples at Srirangam. The case is 
one of great importance because this is admittedly the first time 
a scheme has been framed under what is now S. 92 of the Civil 
Procedure Code fora temple subject toa Temple Committee 
under Act XX of 1863. In the Lower Court all parties appear 
to have been willing that a scheme should be framed, but on 
appeal objection has been taken on behalf of the Committee to the 
scheme approved by the Court on the ground that it is not Open 
to the Court to frame a scheme of this sort interfering with the 
statutory management of the Temple Committee. It will be. 


‘ convenient in the first place to consider the position of the Temple 


Comunittee under the Statute more especially as the Subordinate 
Judge in approving of the introduction of a new governing body 
known as the Board of Control has been influenced by the fact 
that in his view the powers of the Temple Committee are of a 
very restricted character. Priorto Regulation VIL of 1817 the 
British Government and the Hindu Rulers before them had 
exercised powers of a visitatorial character over such foundations. 
See Rajah Muttu Ramalinga Setupati v. Periyanayagam Pillai 1. 
Under that Regulation which was framed for the due appropria- 
tion of the rents and produce of lands granted for the support of 
Hindu Temples, etc., certain statutory powers and duties were 
1. (1874) L. R. 11. A 209 at p. 288. 
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conferred upon the Board of Revenue. Under 8. 2 they were 
. charged with a general superintendence of all endowments in 
land or money granted for the support of Hindu Temples Under 
Ss. 3 and 5 a duty was imposed on them of seeing that the 
endowments are appropriated tc the purposes for which they 
were granted and to the repairs of the buildings, and under 
S. 4 they were empowered to dispose of buildings which could 
not be repaired. Ss. 7 to 11 provide for enquiries and reports to 
-the Board by its local agents. Ss. 11 to 14 are important. Under 
S. 11 the local agents are to report to the Board all vacancies in 
the office of trustees, managers or superintendents, whether these 


officers are hereditary or have been in the nomination of Govern- , 


ment, and in the latter case to recommend fit and proper persons 
for the approval and confirmation of the Board. On the receipt 
of the report under S. 12, S. 13 requires the Board either to 
appoint the persons so nominated or “ to make such other provi- 
sion for the trust, management or superintendenceas may seem to 
them right and fit with reference to the nature and conditions 
of the endowment ” after obtaining any further information they 
may require. The Board actively exercisea all these powers until 
the year 1841 or 1842 when, in deferencs to strong objections 
which were taken to this course by certaia persons in England, 
the Board were ordered to withdraw as far as possible from the 
active management of Hindu Temples. No alteration however 
was made at the time in their statutory powers and duties under the 
Regulation and it was not until the passing of Act XX of 1863 
thatthe situation was regularised and the powers exercised by 
the Board under the Regulation were transferred to Temple 
Committees constituted under that Act in the case of temples 
in which the nomination of the trustee, manager or superin- 
_ tendent thereof at the time of the passing of this Act (1863) was 
vested in or subject tothe confirmation of Government. This is 
the effect of S. 3 and Ss. 7 to12 of the Act, Ss. -4 to 6 
dealing with cases in which the right of appointment was -not 
vested in Government, S, 13 imposes upon all trustees, managers 
and superintendents the duty of keeping accounts and empowers 
and requires the Temple Committees to require the production of 
such accounts at least once a year. Lastly Ss. 14 and 18 provide 
for the institution with the preliminary leaveof the Court 
of suits by persons interested against trustees, managers or 
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superintendents or members of the Temple Committees for any 
misfeasance, breach of trust or neglect of duty, and empower the 
Courts to direct specific performance of any act and to award 
damages, and to remove the trustee, manager or superintendent: 
These sections do not empower the Court to frame a scheme for 
the management of the temple affairs, Karedla Vijayaraghava’ 
Perumalayya Naidu v. Vemavarapu Sitaramayya.}. . 


It was in my opinion clearly the intention of the legislature 
that the extensive powers conferred on the Board of Revenue 
should be exercised thereafter by the Temple Committees and 
I think the Court should be very slow to construe the Act in such 


_& manner as to impede the due exercise of these powers. .[ am 


therefore with great respect unable to agree with the decision in 
Santhalva v. Manjanna Shetty 2, which was cited as showing 
the necessity for a scheme and which decides, if I rightly under- 
stand it, that the powers of the Committee are suspended by the 
occurrence of a vacancy among its members. No authority is 
cited in judgments in support of this view and the decision has 
been dissented from in Raghunandan Ramanuja Das v. Bibhuti 
Bhushan Mukerjee 8, on the authority of an English case Doe 
v. Godwin 4, which is directly in point. This ‘also, appears to me 
not to be in accordance with the principles laid down in 
Anantanarayana Ayyar v. Kuttalam Pillai 5, as to the Committee 
being governed by the rules applicable to corporations. “The 
a Committee, ’ said Pollock, C. B. in Reynell v. Lewis ®, means’ 

‘an indivıdual or body to which others have delegated a particular 
duty,” and I can see no reason why the remaining members 
constituting a majorty should not beable to act during a vacancy. . 


In the absence of any decisive authority the other way the, 


argument ab inconvenienti is in my . opinion sufficient to show 
that such must have been the intention of the legislature. 


Further with reference to the. numerous decisions of this 
Court relating to the powers of the Committee to which 
Mr. Gangapathy Iyer has called our attention in the course of his 


exhaustive argument as showing the necessity for a scheme, I 


cannot help saying with great respect that some of these ‘decisions 
appear to me to fetter the Committee unduly, and I think 





1. (1902) 1. L. R. 26 M. 361. 2. (1910) L. L. R. 84 M. 1. 
3. (1911) I. L R. 39 C. 304. 4, (1822) 1. Dowl. and Ry. 259. 
9. (1899) I. L. R. 2% M. 481. 6. (1846) 15 M. and W. 52. 
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that the able judgment of Davies, J. in Seshadri . eee v. 
Nataraja Ayyar 1, with which Collins, C. J. agreed in the main 
and the recent decisions in Venkatachala.Pillai v. The Talug 
Board, Saidapet 2, and Thiruvengadatha Aiyangar y. Ponnappa 
Aiyangar, $ are more in conformity. with the terms of the Act 
and the intention of the legislature. 

Itis necessary to consider one of these decisions- more 
particularly, as the contention has- been raised for the Ist 
plaintiff that the Temple Committee has no power over the 
Srirangam Devasthanam, because at the coming into force of the 
Act of 1863 one of the trustees under an arrangement made by 
the Board of Revenuehad become hereditary as_held in Ganapathi 
Ayyar v. Sri Vedavyasa Alasinga Bhattar *. That one trusteeship: 
is hereditary is no doubt res judicata as between the Committee 
and the hereditary trustee by reason of that decision. Mr, T. V. 
Venkatrama Ajar who appeared for the Committee stated that 
there is evidence to show that the Board never appointed any 
hereditary trustee, and alleged that they had no power to do so in 
the exercise of the statutory authority under §.13 of the Regulation. 
This was apparently the opinion of Sir Charles Turner in Appa- 
sami v. Nagappa 5, though the opposite view was taken in L. 

` Venkatesa Nayudu v. Shri Shadagopa Swami 6, and followed in. 
Ganapathi Ayyar v. Sri Vedavyasa Alasinga Bhattar 4. As to this. 
I will merely observe that Sheik Davud Saiba v. Hussein Saiba 7, 
is no authority for the proposition for which it is:cited in Ganapathi 
Ayyar v. Sri Vedavyasa Alasinga Bhattar $, and Santhalva v. 
Manjanna Shetty 8 that where the Board made one of the trustee- 


ships hereditary, it deprived itself of ‘authority to appoint addi-- 


‘tional trustees. The immediate question here is whether this 
Devasthanam is subject to the Temple Committee. It was 
not questioned in Seshadri Ayyangar v. Nataraja Aiyyar 1 
and - Ganapathi Ayyar v: Sri Vedavyasa Alasinga Bhattar. 4 
that it is so subject, and it is admitted by the Ist plaintiff 
im his plaint- in the present- case. Further, it is I think 
clear that Ss. 3 and 4 of the Act of 1863 were introduced 


to cover all classes of cases, and even assuming that in 1863 one: 


of the trustees was hereditary and thé other two -were nominated 








“1. (1898) I. Li. R. 21 M: 179. ` 7 2 (1910) L L. R. 84 M.875, ~ 
3. (1915) 28 M.L. J. 209. 4; (1906); I. L. R. 29M. 584. 
5. '(1884) I.L. R. 7 M. 499 at p.509, 6. (1872)}.7 M.H. 0. R. 17.. 
7. (1858) I.D. R 47M. 212. 8 (1910) I. L-R. 384 M. I. . 
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by the Temple’ Committee, I.think the:case comes under, clausé 3 
rather than under clause’4. : Imany other view I should feel-bound 
to consider. Whether thé decision in Ganapathi Ayyar « “V. ‘Sri 
Yedawyasa Alasingi Bhattar. 1: can be supported. ` Se. 
This objection being overruled, we have next’ to consider 
whether it is competent and desirable that the scheme framéd by the 
Subordinate Judge should be.approved with or without modifica- 


tions, Now as to this I take it the.Court, cannot interfere with ; 


‘she statutory- power’s-conferred upon the members of the Committee. 
so as to deprive them of their statutory functions.. See Attorney-. 
General v. Governors of the Foundling Hospital 2, although follow- 
ing the practice of the Court of Chancery it might frame a schemé 
conditional -on. legislative sanction , being obtained. for it, as ‘to 
which see In re Shrewsbury Grammar School 3.. - The decision i in 
Attorney-General’ v. “Wyggeston’ s Hospital 4, which ‘appeared to 
go further was disapproved i in Attorney-General v. ‘Payne 5..-In 
my. opinion the most ‘helpful authority cited before us was the 
Judgment of Chitty, J, in Attorney-General v. Governors of ( Christ's 

Hospital 6. The learned Judge | observed ‘ ‘I prefer to state my own 


“opinion: broadly. I. hold. that it is: beyond the” ‘jurisdiction - „of the’ 


Court to sanction the Attorney- -General's. scheiné- in the face’ of 
the opposition of” the ‘existing governing body.. Their ‘title. is. 
founded on Royal, Charter, and is ‘establislred by Act of Parliament, 
To whatever ‘lengths, the ‘Court: may have; gone, it has. never 
assumed - legislative authority ;-it has never by a stroke of the’ pen 
at: one and the same time revoked : a Royal. Charter, and repealed 
an Act: of: Parliament. ` It has .never .ousted from“ its, rights, ¢ of 
administering the ‘charitable trusts such -a body as the present 
governors against their: will, and that, too; in: a case where-no 
breach of. trust: is charged... There is no authority in the books 
for any such: proposition. Yet, such is the . proposition which, 
underlies ‘the -Attorney-General’s scheme. ..L consider. that I am 
not at liberty to deprive the existing ' governing body of, their 
right of control over the, income of the funds- -vested in ‘them, 

either permanently, as proposed by the schemé, or temporarily, 
as suggested by the Attorney-General in his reply. | Ina word, I 
cannot, under guise of executing the trusts cypres, - -upset. the 
constitution of the present governing body,” or; by- -transferring 








1. _ (1906) I. L. R. 29 M. 584. | 2. 2 Ves. Jun. 41." 
3. ‘1, Mac, and G. sds. “4. 12 Beav. 118. 
5. 27 Beav. 168. 4 '6." (1896) 10h. 879 at p. 888. 
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their powers and duties of administering the trusts:‘to another 
body, reduce them to -the position of being bare trustées of the 
‘funds vested in them. To establish such a scheme as that 
submitted by the Attorney- General, nothing less than Act of 
Parliament will suffice.” 

That case however does not go so far asto decide that the 
Court cannot frame any scheme at all for a charity under statutory 
management. On the contrary, although as observed in the 
judgment no case of breach of trust or maladministration of any 
kind was suggested by the Attorney-General against the governing 
body, and there was nocase of: failure of the trusts or of the 
charitable objects of the endowment, the learned Judge, whilst 
rejecting the Attorney-General’s scheme, siill held himself at 
liberty to sanction the scheme submitted by the Governors 
themselves proposing certain alteration to meet the altered 
circumstances of the time. Following that decision, I think we 
are entitled in the present case to come to the assistance of the 
Committee and to introduce certain changes; which under the 
decisions it is no; now open to the Commitiee to introduce, or 
which are admitted by them to be desirable. Further than this 
I do not feel justified in going. 


The result is that the management will remain in the trustees 
subject to the statutory superintendence of the Temple Committee ; 


and the proposed Board of Control must go. As regards .the. 


number of the trustees we think we may enable the Committee to 
do that which under the decision in Ganapathi Aiyar v. Sri Veda- 
vyasa Alasinga Bhattar! they can no longer do.of themselves, viz., 
to appoint two additional trustees, but the nomination must be in 
the Committee pursuant to ‘the statute. We may also provide that 
in future, trustees shall hold office for only 5 years. This, itis ad- 
mitted, is one of the most urgent reforms, and the competency of 
the Committee to introduce jt of themselves has been - questioned. 
The proposed treasurer must also be disallowed as an independent 
officer, but we think it desirable that.a paid officer of the trustees 
should be appointed to perform duties similar to those assigned to 
the treasurer but under the trustees. As regards finance we think 
it should be the duty of the trustees to prepare a budget annually 
and submit it to the Committee under whose superintendence 
they are. We also think an audit should. ‘be insisted on. It has 
‘ 1. (1906) I. L, R: 29M. 684. 
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been arranged that the 1st plaintiff should submit a revised: 
scheme or schemes on these lines in one month. There will be 
no order as to costs in this Court. , 


Seshagiri Aiyar, J::—I agree’with my Lord. If I travel over 
the same ground in my judgment, it is because the ` points raised 
in appeal are of far reaching consequences. - 


Two questions have been raised affecting, to a great extent,. 
the jurisdiction of the Civil Courts, Mr. Venkatrama Aiyar on: 
behalf of the Committee broadly contended at the outset that the, 
scheme sanctioned by the Subordinate Judge. was within the- 
powers of the Trichinopoly Temple Committee and that conse-. 
quently it is ultra vires of the Civil Courts to frame a scheme. A.’ 
somewhat modified coritention was advanced at a later stage that 


* . all the provisions in the.scheme which interfered with the statutory. 


powers of the Committee should be deleted.. Mr. Rangachariar 
was prepared to support the Committee’s contentions only to this 
extent. On the other hand, Mr. Ganapathi Aiyar on behalf of the 
Dharma Rakshana Sabha argued that the Trichinopoly Temple ` 
Committee had no jurisdiction over the Srirangam Temple, as at 
the time of the passing of Act XX of 1863, there was a hereditary 
trustee. This contention, if accepted, would leave the Courts un- 
fettered regarding.the settlement of a scheme. It.is necessary to 


-give a ruling on these preliminary points before considering the 
‘merits of the case. 


‘I shall first deal with Mr. Ganapati Aiyar’s contention, L 
agree with him that the expression “ the nomination of the trus- 
tee, manager or superintendent thereof” in S. 3 includes the entire 
body of trustees, managers’ or superintendents (See Perry v. 
Jackson, 1. But it is doubtful whether it was competent to the 
Board of Revenue under Regulation VII of 1817 to divest them- 
selves of all responsibility for management by handing over the 
affairs of a Deyasthanam to hereditary trustees. The language of 
S. 13 of the Regulation which confers general powers to adopt mea- 
sures for.carrying out the objects of the trust must be restricted to 
the cases for which a report is to be called for under the preceding 
sections. However that may be, I feel no doubt that the Committee 
has jurisdiction over this temple. There have been numerous 
suite to which the Committee and the trustees were parties in 





1. (1792) 4 Term Reports. 516 s.c. 100 Eng. Rep. 1150. 
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which it was held that the temple was uncer the jurisdiction of 
the Temple Committee, e. g. Seshadri Ayyangar v. Nataraja 
Ayyar 1 Ganapathi Ayyar v. Sri Vedavyas1 Alasing Bhattar, 2 
etc. These decisions are binding on the Committee and the 


trustees. The plaintiffs i in the present case admit that the temple . 


falls under S. 3 of Act XX of 1863. Ther are not entitled to 
recede from that position. Moreover the documents to which 
our attention was drawn show that only the right to select a 
trustee was given to the family of the Sthzlathars, and that the 
selection was subject to the approval of the Board of Revenue. 

. It cannot, therefore, be contended that the Board of Revenue 
created. a hereditary trustee over whose appointment they had 

“no control If this question had been raised in proper time, 
‘evidence might have been forthcoming t> show that the term 
hereditary has been loosely apphed in this case. I agree 
with the learned Chief Justice that this temple comes under 
S.3 of Act XX of 1863 and that the Comumittee has juris- 
_ diction over it. 

The question whether the aid’ of the Civil Courts can be 
invoked to frame a scheme when a statutor7 body like the Temple 
Committee has the right of sup moroudence is a far more dimou’ 
one. oe, 

There are no reliable data regarding the exercise of super- 
vision by the ancient kings of the land over temples. The text 
of Narada which says “ta wale ara: ena TATARAN TE” “that 
a king can reduce to slavery a sanyasin who is guilty of inconti- 
nence,” seems to suggest that over religious bodies and institu- 
tions, the king had a general power of supervisién. Beyond this 
‘cryptical saying, there seems to be no atshority regarding the 
jurisdiction of the ancient sovereigns over Hindu temples. When 
and at what stagethe ancient sovereigns exercised superintendence 
over religious institutions, it ig not necessary to consider. In 
Rajah Muttu Ramalinga Setupati v. Pericnayagam Pillai, 3 the 
Judicial Committee say that such jurisdichon existed in ancient 
times. Consequently they very early came io the conclusion that 
the king as parens patria should prot=ct the religious insti- 

‘tutions from malversation in thé same way that he looked 
| after the ‘rights of his lay subjects. Lord Brougham in Mayor 


of Lyons v. Hast India Company, 4, says: “The jurisdiction . 





1. (1898) L. L. R. 21 M 179, 5 (1906) I. L. R. 29 M. 534. 
3. (1874) 1I. A. 209, 4. (1886) 1 M. I. A. 175, 
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of the Court, moreover, extends over all “British subjects 
residing within the limits of the Charter, whether in the 
British or native dominions, and this affords facilities for the 
execution of the charity under the Court’s superintendence, which 


could not exist in any of the cases cited.” In Attorney-General v. 


Brodie 1, Lord Langdale pointed out that the Supreme Court had 
an equitable jurisdiction similar to and corresponding with the 
equitable jurisdiction exercised by the Court of Chancery in Eng- 
land over charities. There is no doubt that the mofussil Courts had 
similar powers. In Maharamee Shibessouree Debia v. Mothoora- 
nath Acharjo 2, which was an appeal from a mofussil Court, their 
Lordships of the Judicial Committee proceeded on the footing that 
Civil Courts had jurisdiction to see that temple funds were properly’ 
applied. It is clear from the Charter granted to the Hast India 
Company that they were authorised “to judge all persons belong- 
ing to the said Governor and Company or that should live under 
them in all causes, whether civil or criminal according to the 
laws of the kingdom and to execute justice accordingly” (Charter 
of Charles II in 1661). This authority was confirmed by the 
subsequent Charters. Their history is fully set out in Cowell’s Courts 
and Legislative authorities in India and in Lbert’s Government of 
India, I do not propose to attempt a summary of the various 


‘regulations here. Their purport is best expressed in S. 13 (c) of the 
. Madras Civil Courts Act. “In cases where no specific rule exists the 


Courts shall act according to justice, equity and good conscience.’ 
This clause only embodies the principle has been recognised by 
the British Government from the beginning of its administration 
of civil and criminal justice in India, It is not necessary to cite | 
authorities for the position that the rule of equity and justice had 
to be found in the decisions of the English Courts. My conclu- 
gion is that the mofussil Courts in India were Courts’of both law 
and equity and that they exercised jurisdiction over religious and 
charitable institutions in the same way as Courts of Chancery did 
in England. : 

I shall next consider whether the Court of Chancery in 
England would have had jurisdiction to frame a scheme like the 
one we are now considering, with special reference to the fact 
that the Temple Committees as statutory bodies had certain powers 
delegated to them. It was pointed out in 11. A. 209 that the 


‘powers delegated to the Board were analogous to the powers con- 





1. (1846) 4 M. I. A. 190. 2. (1869) 18 M. I. A. 270. 
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ferred on visitors in England. The nature o? the powers possess- 
ed by visitors is not easily ascertainable. Ir Phillips v. Bury, 1 
Holt, C. J., thus describes the functions of a visitor: “an authority 
to inspect the actions and regulate the behaviour of the members 
that partake of the charity, oie to 
prevent all perverting of the charity, or ise campose AN 
In Tudor on Charities, the visitatorial tribunal is described as “ a 
domestic forum, the court of the founder.” It was pointed out 
in Green v. Rutherforth 2 that the visitor's towers are circums- 
cribed by those given him by the statute. Hə should not exceed 
or depart from them. ; 
Having ascertained to some extent the mature of the duties 
cast on the visitor, I shall now consider whesher the contention 
that the Courts are powerless when a statutory body is created 
whose powers are analogous to those of the visitor in England is 
well founded. The decision in Attorney-General v. Governors of 
Christ’s Hospital 3, was strongly relied on bythe appellant. The 
observations of Chitty, J. do not deny jurisdiction to Civil Courts 
although they fetter its exercise a gréat deal. The language of 
the Charter and of the Act of Parliament commented on in that 
case are not before us. Moreover certain facis are mentioned in 
the judgment which rendered it inequitable for the Court to 
interfere. His Lordship says “To whatever lengths the Court 


may have gone, it has never assumed legislative authority.” From . 


. the subsequent reference to the provision of the Attorney-General’s 

‘scheme, it is apparent that the learned Judge aeld on the merits 
that that scheme should not be accepted. I do not think this case 
18 authority for denying jurisdiction .to the Courts altogether. 
In re Endowed Schools, Act 1869, In re Chris?’s Hospital 4, does 
not carry the matter any further. Clephane v The Lord Provost, 
dc., of Edinburgh 5, only lays down that the parposes of the trust 
cannot be altered by the Courts. In Attorney-General v. The 
Dedham School 6, the Master of the Rolls ruied that where the 
founder had conferred specific powers on @ visitor regarding 
internal management, the Court should not interfere with such 
powers. In Attorney-General -v. Diaie 7, the Lord Chancellor 
says “1 have long been perfectly satisfied that this Court has 


1. (1788) 2 T. R. 846 at p. 352. 2. (1750) 1 Ves. Sen. =69 97 Eng. Ei 1144, 

8. (1896) 1 Ch. 879. 4, (1890) 15 A. C .172. 

5, ` (1869) L. R. 1 Sc. A. 417. 6. (1857) 23 Beaven 35C s.c. 58 Eng. S 138; 
i 7. (1805) 18 Ves. J. 519 s.o. 38 E. R. 388. 
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jurisdiction.” The above cases do not sustain the proposition 


` contended for by the appellant that the Court is deprived of 


jurisdiction by reason of the existence of a visitor or of a statutory 
body to control the affairs of a trust. 

On the other hand, it seems well established that the power 
is in the Court to administer a charitable or religious trust provi- 
ded it does not unduly interfere with the visitor or the statutory 
body. In Stevens v. Chown, Stevens v. Clark, 1 Farwell, J. 
quotes with approval Willes, J’s classification of liabilities relating 
to trust: “There is that class where there is a liability existing 
at common law, and which is only re-enacted by the statute with 
a special form of remedy ; there, unless the statute contains words 
necessarily excluding the common law remedy, the plaintiff has 
his’ election of proceeding either under the statute or ab common 
law. Then there is a second class, which consists of those cases 
in which a statute has created a liability, but has given no special 
remedy for it; there the party may adopt an action of debt or 
other remedy at commonlaw to enforce it. The third class is 
where the statute creates a liability not existing at common law, 
and gives also a particular remedy for enforcing it.’ In my 
opinion, the Temple Committees come under the first of these 
classes. I have. already referred to the right possessed by the 
Crown over all religious institutions. The general right possessed’ 
by the subject fo ask the Courts’ assistance to set right abuses 
and to have a scheme framed independent of the statute has been 
recognised in numerous decisions. See Karuppa v. Arumuga 2. 
Giyana Sambandha Pandara Sannadhi v. Kandasami Tambi- 
ran 8, Subbayya.v. Krishna 4, Rangasami Naickan v. Varadappa 
Naickan 5, Srinivasa Chariar v. Raghava Chariar 6, Radhabai ` 
v. Chimnajt Bin Rami Salt T. 'Therefore the powers of the 

‘Committee are not exclusive. The observations of Farwell, J. 
are very opposite to this class of cases. “Now, if I find that the 
statute.enacts, either by way of new creation or by way of re-state- 
‘ment of an ancient right, a right of property, that at once 

‘gives rise to the jurisdiction of the Court to protect that 
right. If the Act. goes on to provide a particular remedy for 
the infringement of that right of property so created, that does not 
exclude the jurisdiction of this Court to protect the right of pro- 


1, (1901) 1 Ch. 894. 2. (1882) I. L. R. 5 M. 388. 
. 3: (1887) I.D. R. 10 M. 875. 4. (1890) I. L. R. 14 M. 186. 

« * 5. (1893) I. L. R. 17 M. 462 abp. 466. 6. (1897) I. L. R. 28 M. 28. 
- 7. (1878) 1. L. R. 3 B. 27. 
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perty, unless the Act in terms says so.” In- Attorney-General v? 
Wyggeston’s Hospital 1, Lord Langdale, the Master of the Rolls? 
had to consider the rights of a Governor ofa hospital. His 


Lordship held that greater powers were given to him than was 


warranted by the original charter. Then he proceeds: “ even if it 
should appear to be otherwise, and that this was within the power,‘ 


nevertheless, if in the course of the 200 or £90 years, by acting: 


upon the power, it has turned out, and is shewn by experience, to! 
be prejudicial to the objects-of the charity, to the extent of giving: 
an equal benefit to persons who are not objects of the charity— 
namely, to the lessees, for it comes to that—then I think that’ 

this Court could not avoid saying, that the circumstances were 56: 
changed, that the interests of the charity end of the hospital 
required a new mode of conducting the business and affairs of the’ 
charity.” These observations apply mutatio mutandis to the. 
present case. If after 50 years of administration by the C ommittee,: 
the Court finds that circumstances have taken place’ which. 
demand a remodelling of the machinery originally employed, Ido 
not think we are powerless simply because a statutory body had 
certain powers conferred on it suited to the exigencies of the 
situation as it then existed. 

‘In The Attorney-General v. .St. Cross Huspital 2 Sir John 
Romilly says: “ The only remaining point, thea, on this part of 
the case, is, whether the jurisdiction of this Ccurt is taken away 
by reason of the visitorship of the Bishop of Winchester: -If this 
were the law, it would be very unfortunate, for :t does not require 
the history of this case to teach us that the visitorship, vested in: 
any one, whether a corporation sole or aggregate, or the heir of 


the founder, is a mere nominal office, the duties and functions of . 


which are rarely, if ever, spontaneously performed. “But the law is 
not so. Where there is a clear and distinct trust, this Court adminis- 
ters and enforces it as much where there is a visitor as where there 
is none, This is clear, both on principle and authority. The visitor 
has a common law office and common law duties to perform, and 
does not superintend the performance of ihe trust which belong 
to the various officers, which be may take care ġo see are pro- 


perly kept up and appointed. Green v. Rutherforth 8, Ez-pafte ` 


Berkhampstead Free School £ and several other eases, expressly 
1. (1849) 12 Beaven 113, s.c. 50 Eng Rep. 1003. HoR A 

2. (1853) 17 Beaven 435, s.c. 51 Eng. Rep. 1103. ` -> i ` 
3. (1750) 1 Ves. Sen, 462, 27 Eng. Rep. 1144. - 4. (1- 3 2--es, 4 Beames. 184. 
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establish the authority of this Court in cases of trusts, and 
the duty of this Court te see that they are properly performed, 
notwithstanding that there may be a special ora general visitor.” 
I have made this lengthy extract because itseems to me that in 
India under the superintendence of Temple Committees we have 
reached a position where “the duties ahd functions are rarely if 
ever spontaneously performed.” The written statement of the 
Committee in this case shows how powerless the Committee were 
in carrying out their duties, and how little they did or endeavoured 
to do. It would be disastrous in this country if Courts were to 
refuse to intervene on the ground that a statutory body has been 
created to exercise supervision over the trusts. , 

At the same time, I concedé that in formulating a scheme, 
the courts should not unduly interfere with the powers entrusted 
to Committees. The cases quoted’ by the learned Vakil for she 
Committee establish that position. In re Sherewsbury Gram- 
mar School 1, The Attorney-General v. Aspinall 2, Attorney- 
General v. The Mayor, £c., of Dublin 3, and Attorney-General v. 
Governors of the Foundling Hospital *. The learned Vakil for the 
Sabha did not seriously contest this position. His argument was 
directed to showing. that the Board of Revenue and their 
successor, the Committee had only certain limited powers, and 
that neither the Regulation nor the Act took away the plenary 
jurisdiction possessed by the Courts. I shall now very briefly 
examine the provisions of these two statutes mainly with a view 
to see how much of the scheme of the Subordinate Judge should 
be accepted. i 

The preamble to the. Regulation refers tothe ground for 
believing that the produce of the endowments “is in many 
instances appropriated contrary to the intentions of the donors,” 
and speaks of the duty of the Government to see to its proper 
application. The duty, I take it, is that of the parens patriae. 
In Duke of Beaufort v. Berty 5, Lord Macclesfield, Lord Chan- 
cellor, says that the protection of children was assumed by the 
Court of Chancery in analogy of its powers over trusts. Consé- 
quently, the care of trusts seems to have been regarded as the 


- first duty of the King. It was, therefore, very early held in Madras 


that the remedies under the’ regulation were not exhaustive but 


1. (1849) 1 Mac. & Gor. 824. 2. (1887) 2 Myl & Cr. 618. 
3. (1827) 1 Bli. (N. S.) 312. 4. {1798),Ves. Jun. 42. 
5, (1721) 1 P. W. 702 at p. T03 and 704. 
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only supplementary of the ordinary remedies. Ponnambala 
Mudaliar v. Varaguna Rama Pandia Chinnatambiar.1, See also 
Kassyvassy Kristna Putter v. Vangala Shangaranat Josser 2. I 
do not think that the view. to the contrary held in Bhima Rout v. 
Dasarathi Dass 8, is consistent with the history of the temple 
legislation in this country. I shall now deal with the other 
Sections of the Regulation. §..2 is the most important of them. 
The right of general superintendence is wide enough to include 
the power to appoint additional trustees. Iam in agreement with 
the decision in Thiowvengadatha Aiyangar v. Ponnappa Aiyan- 
gar +. Even in Ganapathi Aiyar y. Sri Vedavyasa Alasinga 
Bhattar, 5, Sir S. Subramania Aiyar, J. says that such ap- 
pointments can be made for good and sufficient cause. I infer 
the power to appoint additional trustees from Ss. 12 and 18 read 
with S. 2. It is not necessary in this case to consider the exact 
nature of the rights conferred on the Committees by S. 2: what- 
ever may be involved in the term swperiniendence, I am of 
opinion that some of the decisions of this Court to which I 


shall refer later on have not been shown to be wrong in placing. 


a limit on its import. Further the right of superintendence 
must be limited to the exercise ofthe powers conferred on the 
‘Board or on the Committee whose jurisdiction is analogous 


to that of the visitor in England. Ss. 3 to-10 do not call for ` 


special notice. $s. 11 to 13 are importans. 9. 11 requires local 
agents to report to the Board vacancies and casualties, the names 
of the petsons claiming to be trustees and the mode in' which 
previous appointments were made. $. 12 deals with cases in 
which the Government had the exclusive power of appointment 
and requires the local agent to suggest names, The 13th Section 
deals with the duties of the Board on the receipt of such reports. It 
seems to me that the clause “or make such other provision for 
„the trust, etc., should be confined to the appointment contem- 
plated in Ss. 11 and 12. As I said before, they do not seem to 
warrant the construction that the Board can appoint hereditary 
trustees by virtue of this clause so as to deprive themselves of all 
‘control over them. S. 14 gives a right of suit to persons aggrieved 
by the exercise of the powers vested in the Board. 


+ 





1. (1872) TM. H. 0. B..117. -2 (1858) S.D. A. p. 39. 
8. (1912) I. L. R. 40 C. 828. . ‘4, (1914) 28 M. D. J. 209. 
5, (1906) 1. L: R. 29 M, $84 s,,c. 16 M. Ta J, 435, 
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- Coming to the Act, it must be premised: that if was not.the 
intention of the legislature to give larger powere to the Committee 
than was possessed by the Board. Ss. -and7 entrust to the 
care of the Committees all the institutions ee were under the 
control of the Board of Revenue. A feeble attempt was made-to 
show that the Committee could hold possession of the trust 
property. 4, 12 which refers to the transfer of the possession of 
properties does not provide for the vesting of the properties ` in 
the Committee. On the other hand Ss. 11 and 13 which speak 
of the duties of the trustees to keep accounts make it clear that 


l the Committee was not to hold properties. 


The course of decisions on this subject is well established in 
this Presidency. Speaking for myself, 1 feel no hesitation in 
saying respectfully that they are perfectly sound. See L. Venka- 
tesa Nayudu v. Shri Shadagopa Swami }, Ponduranga v. 
Nagappa 2, Sankara Murti Mudaliar v. Chidambara Nadan 3. 
Seshadri Ayyangar v. Nataraja Ayyar 4, Pattikadan Ummaru v. 


Emperor è The Chairman, Municipal Council of Rajahmundry 


v. Susurla Venkateswarlu 6, and Ramanathan Chettiar v. Swami- 
natha Aiyar 7, It has aiso been held that the Committee should 
not concern itself with the internal management of the institu- 
tion. Mayandi Chetti v. Oliver 8, and Subba Naidu v. Gopala- 
swami Naidu 9. It stands to reagon that when there is a 
trustee who is responsible for the management of the properties 
and for their application, his control over the servants of the 
establishment should not ‘be. interfered with ‘by the Committee. 
The very limited power as to accounts given by the second 
clause of 5. 13 tothe Committee bears out this position. | It is 
doubtful whether the decisions which lay down that no accounts 
should be called for from ‘hereditary trustees are right. See 
K. Venkatabalakrishna Chettiar v. Kaliyanaramaiyangar 1°, and 
Fakurudin Salub v..Ackeni Salmbll, 8, 13 clause 2 refers to al 
trustees whether hereditary or otherwise. S. 14 has been much 
debated durmg the argument. It is .a limited remedy that is 
given by this section to the public. It only empowers the Court 
to direct the specific performance of duties which have been 


1. (1872) 7 M.H. GR. 11. 2. (1889) I. L. R. 14 M. 866. 
3, (1998) I L. R. 17M. 148. 4. (1898) 1. L. K. 21 M, 179. 
5. (1902) 1. L. R. 26 M. 243. 6. (1907) 1. L. R. 81 M. 111. 
7. (1912) 28 M. L. J. 278. 8. (1898) I.L. R. 22 M. 2615, c.8 M.L 9.195, 
9. (1905) 15 M. L. J. 185, 10, (1868) 5 M. H.C. R. 48. 
11. (1880) I. L. R. 2 M. 197. - - 
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in the scheme we think it necessary that the board of 
trustees should once a year prepare a balance sheet of the accounts 
_of the Devasthanam and publish it for she information of the 
public in the local Gazette. The scheme should be modified as 
above indicated. As was done with referente to the Conjeevaram 


scheme we think liberty should be given toany of the trustees or - 


any member of the Committee or to the 1s; plaintiff in this case 
to move the Court for such alterations m the scheme as seem 
desirable in the light of the experience that may have been gained 
‘of.its working. 


These appeals and the Memoranda of Objections by the dth ° 


and 7th respondents in Appeal No., 328 of 1913 and by the'ls- 
respondent in Appeal No, 355 of 1913 ‘ceme on for final hear- 
ing after the submission of the revised scheme by the Ist plaintiff, 
and the Court delivered the following 


Judgments :—The scheme brought in- by. the Ist plaintiff 
is accepted by us subject to certain modifications. The scheme 
as finally APPIR ; 


Gani al. 


1, The Temple of Sri- ‘Ranganadhiswanhi ab Bagan 
and the minor temples and shrines attacaed thereto (inclusive 
of the temple of Sri Pundarikaksha Peramal at Tiruvallavai) 
and constituting with the said temple the Srirangam Devasthanam 
and all the properties, movablé and immovable which have 
been or may hereafter be dedicated'to the seid deity are and shall 
be vested in the Sri Ranganadhaswami deity. 

; 2 (a). The word “ Court” in this schsme and inthe rules 
that may be framed: under this scheme shell mean the Subordi- 
nate Judge's Court at ‘Trichinopoly or such other Court of 
Original, Civil Jurisdiction of the lowest grade as may ` have 
jurisdiction under S. 92 of Act V. of 1908. 


-2 (b). The word “ Committee ” shal. mean Trichinopoly ` 


Talug Devasthanam Committee formed under Act XX of 1863. 
2 (c). The expression “Sri Ranganadhkaswami Devasthanam” 
hereinafter referred as “the Devasthanam” shall mean, and 
include the shrine of .Sri HKanganadhaswami at Srixangam 
and all the Subordinate shrines attached thersto both in Srirangam 
and outside (inclusive of Sri. Pundarikakeka. - Perumal Daa at 
Tiruvallarai). © 0“ : d : Ae aoe 
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-3. The administration of the Devasthanam , shall vest in.a 
Board of Trustees subject to the- contro] ‘snd superintendence. of 


the Committee. 
Board of Ty ustees, 


4. The Board of Trustees shall consist of five aeaa viZ., 

1. A hereditary Stalathar Trustee by rotation as at present, 

2. A Thengalai Trustee. 

3. A Vadagalai Trustee. 

4, | A Sivite (including a Smartha), 

5. A Madhva. 
Trustees Nos, 2 to 5 shall be appointed by the Committee, 

. 5. (a) The term of the office of the Trustees appointed by 
the Temple Committee shall be 5 years but the said trustees shall 
be eligible for re-appointment. 

5 (b) Stalathar Trustees shall hold office by rotation each 
for one year commencing with the 1st Chitrai 7 

6. No office holder of the temple or a member of the 
Temple Committee shall be appointed by the Committee as a 
ae of the Board of Trustees. 

7. (a) No one shall be eligible to be appointed by the Com- 

mittee as a Trustee of the Devasthanam :— 

1. Who is under 25 years of age, 


2, Who is an uncertificated bankrupt or an misai 
insolvent. 


_ 3. Who is suffering, from unsoundness of mind, total 
blindness, total deafness, total dumbness, leprosy, or paralysis of 
such a nature which unfits him for work. 

4. Who is a member of a joint family of which some other 
member is at tke time a member of either the Committee or of 
the Board of Trustees and l 

5, Who has been convicted of any offence involving moral 
turpitude, or against whom orders under Ss. 109, 110, Criminal 
apie Code have been passed. 

(b) In the case of a rotation trustee who is a saree or 
aes is saube to any of the disqualifications stated in 2, 3, and 5, 
the Committee may appoint from among -the cae a 
competent person in his.place. 
Cashier 

s. A Cashier shall .be appointed by the Beard -of Trustees 
on a salary of Rs, 75.per mensem and shall furnish suck security 
as may be determined hy the rules framed hereunder. —. . . 
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- 9. < The Board‘of Trustees shall : have powers of supervision 
and control over the Cashier; but shall not suspend ‘or dismiss 
him unless 4 out of the’5 Trustees are in favour of such a course. 
An appeal shall lie to the Committee from an order of dismissal, 
“whose decision shall be final. 


< Budget. 
>- 10. (a) The Bord of Trustees shall three months prior to 
thé commencement of the Fasli, prepare and submit to the 
Committee.a budget of the estimated receipts and expenditure for 
the ensuing year. 

. (b): The Committee skall, with such modification as it may 
deem necessary, pass the Budget and send i back to the Board of 
Trustees at least a iuonth before the beginning of the Fasli. - 

(c) Ifthe Budget be not sent by the Board of Trustees as 
aforesaid, the Committee raay, after giving 14 days notice to the 
Board of Trustees, themselves frame and prepare the Budget and 
send it to the Board of Trustees. 

(d) If the Committee fail to send the Budget! within the 
‘time fixed above, it shall be competent to the Board of Trustees 
to act ‘upon ‘the Budget sent by them until the Committee send 
tho same approved. 

(e} The Board of Trustees shall have a permanent advance 
for urgent expenses‘of such amount as may be fixed in the ‘rules 
to be framed in this scheme. ` But the expenditure which may be 
incurred. by them shall not exceed the provision of the Budget nor 


shall any extraordinaty expenditure be incurred without the ` 


special sanction of-the Committee, 


Account and Audits. 

11 (a): The accounts shall be audited by an auditor appointed 
by the Committee upon such remuneration as may be fixed’ by 
the Conimittee, to be paid from -the Devasthanam. funds. An 
abstract of the said accounts prepared and certified together with 
his report shall be sent to the Board of Trustees, who shall submit 
the same to the Committee: with their remarks if any.) 

(b) Ib shall be the duty of the Board -of Trustees to give 
the auditor all facilities for carrying on the audit.and to produce 
‘all accounts, vouchers and other papers required’ by him. 


(c) It shall-also-be the duty ofthe Board of Trustees to carry . 


out the.suggestions tnadeé by. the auditor in fey zeport and ane 
yed by the-Comitilittee, 4 2. “+ ..-8- 5. ; 
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(d) The Board of Trustees shall. prepare every “year a bal-- 
ance sheet.of the assets and liabilities of the Devasthanam and, 
publish it after verification by the auditor in the local Gazette 


‘and in such other papers as they shall think fit. 


(e) The accounts of each fasli, together with the report of 
the auditor and the abstract of the accounts and the balance sheet, 
shall’ be exhibited atthe Devasthanam office from the 15th 
October to 15th January following and also at the time of the 


_ Mukkoti festival at the temple premises and all worshippers of the 


temple shall be entitled to inspect the same at all reasonable times. 


12. All surplus‘ income shall be invested for the benefit of 
the temple by the Board of Trustees in accordance with the 
rules to be framed for the purpose. 

18. (a) No immovable property of the temple shall be 
leased for more than three years without the sanction’ of the 
Committee. 

(b) All leases and sales shall be by public auction or 
in such other manner as may be provided for in the rules. 


14. No jewels or other movable property shall be sold or 
otherwise alienated without the sanction of the Committee. 

15. An inventory of the jewels and other properties shall be 
maintained by the Board of ‘Trustees and shall be verified by the 
auditor every year. 

16. Rules consistent with this scheme shall be framed by 
the District Court of: Trichinopoly after notice to the Committee 


“and the Board of Trustees subject to the control of the High 


Court 
‘1. for ensuring the proper receipts and custody of all 
offerings, income and funds, 

9. for preventing misappropriation or ensuring the proper 
management of the temple funds and properties, 

_ 8. for the conduct of the business of the Trustees, 

4, for the framing of the budget, 

5. for the duties of the Cashier and the amount and form of 
security to be given by him and by the other servants of the mane 
and the duties of the auditor, 

6. for the investment of any surplus, and 

7.. for all suck other matters as may be necessary for the 
proper management of the secular affairs of the temple, . 
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The Rules so framed shall be liable to alteration in like 
manner. : 5 4 i 

. 17. Any of the plaintiffs ‘or the Dharma Rakshana Sabha or 
any member of the Temple Committee or ofthe Board of Trustees 
may, be petition, apply to the High Court fcr such further or other 
directions in the matter as may be necessary or for a of 
this scheme or any of the provisions thereoz, 

The scheme shall come into operation at once. 

Messrs. K. Seshadri Aiyangar and K, Singam Aiyangar who 
were appointed by the Committee shall kold office for 5 years 
from this date. Those that’ were appointed by the Sub-Court 
shall cease to hold office from to-day. 


IN THE HIGH COURT OF JUDICATIRE AT MADRAS. 
[FULL BENCH.) 
Present :—Sir John Wallis, Chief Just-ce, Mr. Justice Abdur 
. Rahim and Mt. Justice Seshagiri Aiyar. 
A. T. 5. A. Annamalai Chetty, Pet£ioners? (Plaintiff 
and others. i 
V. g 

S. V. Velayuda Nadar ... Respondent (Defendant.) 

-Limitation Act (Act III of 1908), Art. 80—Promismry note payable on demand 
—Writing fixing time—Suit by payee—Limitation after expiry of period—Covenant 
not to sue for limited time—Pleadable in bar to action 

Where a promissory note payable on demand was accampanied by a writing 
fixing a period for payment. ` ' 

Held, that the suit by the payee was governed by Art. 80 of the Limitation Act 
and time began to run on the expiry of the time fixed. 

A covenant not to sue for a limited time may be pleaded in bar to an action 
brought in contravention of the same, Simon v Hakim Mahomed Sherif 1 
Somasundaram Chettiar v. Narasimha:Chariar 2 overrcled. 

- Petition under 9. 25 of Act IX of 1887, praying the High 
Court to revise the order of the Court of the Temporary Subordinate 
Judge of Ramnad at Madura in Small oe Suit No. 88 of 1913, 
dated 23rd October 1913. 

B. Sitarama Rao, for the petitioners. 

S. Ranganatha Aryar, for the respondens. 

The Court (Oldfield & Sadasiva Aiyar, JJ), made the following 
ORDER OF REFERENCE TO A FJLL BENCH :— 
Sadasiva Aiyar, J.—The plaintiffs are the petitioners in 

revision. . They brought the suit ona prornissory note dated 4th 

* 0. R. P. No. 888 of 1914. “2nd October 1915. 

1. (1891) I. L. E. 19 M. 368. 24. (1905 I. L; R. 29, M. 212, 

7 | : 
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August 1909 payable on demand. On that same date, however, 


a writing, Exhibit A 1, was given by the drawer as follows :— 
“ Ten months’ thavanai (time for payment) from the date of the 
pro-note has been fixed for this note.” Thus Exhibit A was in 
the words of article 73 of the first schedule of the Limitation Act 
accompanied by a writing postponing the right to sue for ten 
months. The present suit was brought on the 30th June 1913 
more than three years from the date of the promissory note, 4th 
August 1909, but within the limitation period of three years from 
the expiry of the ten months’ period and within the period of the 


` extension given by the provisions of S. 4 of the Limitation Act 


which permits the plaintiff to institute a suit on the day on which 
the Court reopens if the time expired during the vacation of the 
Court. The Subordinate Judge relying on Somasundaram Chettiar 
v. Narasimha Chariar 1 which followed Simon v. Hakim Mahomed 
Sheriff 2 held that the writing which evidences the argument to 
give time for payment is a collateral agreement, that notwith- 
standing that agreement, the plaintiff could have sued on the 
promissory note within the ten months and that therefore, time 
for calculating limitation began to run from the date of the pro- 
missory note itself and the suit was therefore barred, He does not 
mention the article of the Limitation Act which in his opinion 
applies to the case. I presume that he applied article 73 of the 
Limitation Act and that was the article relied upon by the re- 
spondent’s learned Vakil. 


The petitioner’s learned vakil Mr. B. Sitarama Rao argued in 
the first place that the decision in Somasundaram Chettiar v. 
Narasimha Chariar 1 decided only that notwithstanding the, 
contemporaneous written agreement restraining and postponing 
the payment, the holder of the note was entitled to sue at once and 
not that the limitation period should be calculated from the date 
of the note under article 73 of the Limitation Act. Conceding 
that the actual point decided was only that the holder was entitled 
to sue from the date of the promissory note notwithstanding the 
accompanying agreement, that actual decision necessarily involves 
the conclusion that the cause of action on the note arose at once 


“ notwithstanding the accompanying agreement. If the cause of 


action arose at once the period of limitation must also begin at 
once except in the cases of disability, etc., provided for by the 





1 (1905) I. L, R. 29 M. 219—16 M.L.J. 108. 2. (1891) I. L, R. 19 M. 368, 
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Limitation Act. I might add that Jussice Sir Subramania 
‘Aiyar who was one of the two Judges who decided Somasundara 
Chettiar v. Narasimha Chariar 1 decided as a single Judge the 
prior case in Simon v. Hakim Mahomed Sheriff 2 in which he 
enunciated the same view as to the arising of the cause of action 
at once ona promissory note payable on Jemand even though 
there was a contemporaneous written agreement postponing 
the time for payment. In deciding thosetwo cases, that very 
learned Judge seems to have been guided by certain English deci- 


sions, the most important of which is the ĉas of Salmon v. Webb - 


and Franklin 3. It seems to me that those English cases are 
based upon the doctrine of the English Law that an agreement 
not to sue for a limited time or a covenant fo- a limited time only, 
that is, a covenant not to sue for a limited time was no answer to 
an action on a promissory note or even an crdinary bond unless 
that covenant was supported by a fresh consHeration. As pointed 
out by Sir Subramania Aiyar, J., himself in Davis v. Cundasawmi 
Mudah * the Indian Law (enacted in Ss. 62 and 63 of the Contract 
Act) is different ; article 73 of the Limitat.on Act also clearly 
implies, in my opinion that an agreement i in writing accompany- 
ing a promissory note which agreement postpones the time for 
payment isa valid and enforceable agreen=nt. Of course the 
negotiable character of the promissory note :s not destroyed and 
bona fide holders without notice of the accompanying agreement 
in writing will be protected even if they sued before the term 
mentioned in the accompanying agreemer had expired, ‘As 
between the parties to the note and as between the drawer.and 
holders with notice or holders who are not Łolders in due course 
I am unanle to see why the accompanying ag-eement, if in writing 
should not be enforced. (‘That oral agreements to grant time will 
not extend limitation has been decided long azo by this Court and 
when such oral agreement varies the term of a written contract, it 
would, in most cases, be inadmissible in evidsnce under S. 92 of 
the Evidence Act.) 

Article 78 of the Limitation Act provides three years’ ‘period 
from the date of the promissory note for a sait on a promissory 
note payable on demand and “ not accompanied by any writing 
postponing the right to sue.” The promissory note in the present 


case as it was accompanied by'such writing cannot fall, in my, 
A a en 


~t (1905)-I- E: Rr29-M: 2127 © 2. (1891) I. L. R. 19 M. 368. 
8. (1852) 3 E. E. Cas-510. °“  . £- (1892) L L. R. 19 M. 398. 
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opinion, under article 73. If it cannot fall under article 73 it 
must in my opinion-fall under article 80, which relates to a suit on 
a billof exchange, a promissory note or bond not herein expressly 
provided for the article providing a period of three years from 
when the bill note or bond becomes payable. The promissory 
note in this case not having been provided for in article 73 or by 
any other previous article falls under article 80 and as it becomes 
payable according to the accompanying agreement ten months 
after the date of the note, the three years must be calenineed from 
the expiry of those ten months. i 

Mr. Sitarama Rao argued on the strength of Sanjivi v. 
Errapa 1 that the suit came under the general article 120 which 
givesa period of six years from when the right to sue accrues., I 
am unable to accept this contention, 

In the first place the terms of the promissory note in Sanjivi 
v. Errapa 1 were very peculiar as the note was not one contain- 
ing merely a promise to pay on demand, nor was it accompanied by 
anything in writing postponing the period of payment ; but its 
own terms were “to pay at any time within six years on demand.” 
Hence the learned Judges thought that article 120 applied. 

In the second place article 80 of the Limitation Act is not 
referred to in the Judgments and seems not to have been brought 


- to the notice of the learned judges. Mitra in his Limitation Act 


page 960 referring to this case doubts its soundness and is evid- 
ently of opinion that article 80 was the proper article to be applied 
in such cases. Another learned writer Rustomji in his recent 
book on the Law of Limitation at page 233 also thinks that 
article 80 ought to have been applied. In Kuttiassan v. Suppi 2 
article 80 was applied to a promissory note which was payable on 
demand to be made after the payee attained majority, ‘the Court 
holding that time began to run from when the payee after attain- 
ing majority madè his demand, 

I would, therefore, refer for the decision of the Full Bench 
the following question :— 

What article of the Limitation Act applies to the suit on the 


‘promissory note sued on and when did the period for calculation 


of limitation begin ? 
(The opinion of the Full Bench will govern the decisions 


‘in the connected petitions also). 





1, (1888) I. L, R.6M.290. “-9: (1898). 8 M. L.J.199. 
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Oldfield, J .—I should have been inclined after so many years to 
follow ‘Somasundaram Chettiar v. Nuarasimhachariar 1 as 
settled Jaw. But I am not sure that English decisions, on which 
it is based, are applicable in India or thet they represent the 
- English law correctly. Vide observation œn Cumber v- Wane 2 
and Thimbleby v. Barron 3, ` . 

I therefore concur in the reference pzoposed by my learned 


. brother, 


B. Sitarama Rao for Petitioner. Time commences to run 
only from the expiry of the period fixed. The articles that may. 
be held to apply to the case’ are arts. 73,80 and 120. My 
contention is that article 80 applies. Tae decisions in Simon 
v. Hakim Mahomed Sheriff4 and Somasundaram Chettiar v, 
Narasimhachariar 1 are relied upon agains; my contention. They 
support. the view that, notwithstanding taat a period is fixed 
for payment, the payee can sue atonce. Hence it is urged that 
limitation commences at once. .. 

[Chief Justice—Do you deny that if she note was endorsed 
the endorsee could sue at once?) i 

I do not deny that a holder in due course can sue at once, 
What I contend for is, that the agreement ie binding on the maker 


and the payee. In this.case the suit is by ihe payee himself, and, a 


as he is entitled to avail himself of the agreement, limitation com- 
mences only from the expiry of the period fixed. S. 32 of the 
Negotiable Instruments Act provides for a ccntract to the contrary. 
That provision was intended to cover a case of the present kind. 

As to the English Law on the point, see Smith’s Leading 

fases Vol. I p. 352 (1911 Edn.) and Judzature Act S. 24 Sub- 

S. 5. Under the Common Law, an agreement postponing the 
right to sue could not be pleaded in bar to a suit on a negotiable 
instrument. But the agreement could be given effect to in 
Equity, by an injunction restraining the payee from suing. In 
Norton v. Norton $ such an injunction was granted. Now that 
after the’ Judicature Act, Courts in England administer both 
` law and equity, a collateral agreement car be pleaded in bar to 
a suit on the note. ` ' 

Byles on Bills of Enchange pp. 121, 251. 





` 1. (1805) I, L, R. 29 M. 212. 2. (1718) 1 3m. L. O. 838 at 352. 
8. - (1882) 8 M. and W: 410. ~. 4. (1891) I. R. 19 M. 868, 874.. 


~ 5. (1830) 1 Russ and Myl. 178=39 E. R. 69. 
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Bower Bank v. Monteiro 1, Maillard v. Page 2, 


Darby and Bosanquet on Limitations (1893 Edn.) p. 41. 
19 Halsbury p. 173. 


. [The Chief Justice referred to p. 821 of Byles as being i in. 
favour of petitioner. | 


The decisions in 19 Mad. and 29 Mad. are not in accordance 
with the present English Law. The learned judges who decided 
those cases overlooked the fact that an injunction could be 
granted. For the English law after the Judicature Act, see also 
19 Halsbury p. 55 para 88. Daniel's Negotiable Instruments 
5. 156. Chalmer’s Bills of Exchange Act p. 64. Bhashyam 
and Adiga Negotiable Instruments Act pp. 445, 450. 


The correctness of the decision in 19 Mad. and 29 Mad. is 
questioned by Bhashyam and Adiga in their commentary on the - 
Act, Stokes in his Anglo-Indian Codes states that the words 
“contract to the contrary” in S. 32 of the Act were intended to 
cover collateral contracts. The decisions reported in Thimbleby 
v. Barron 3 and Salmon v. Webb & Franklin £ are distinguishable 
as being Common Law cases. 


S. Ranganadha Aiyar for Respondents. 
Referred to 19 Mad. at p. 372, 


[Abdur Rahim, J.—Why should not a contract not to sue for 
a limited time be enforced in the same suit? What is the reason 
of the rule in India ?]. 


The agreement, if any, must be in the note itself otherwise 
it cannot postpone limitation. Byles p. 121 shows that when the 
agreement is in a separate instrument, it is not a part of the note. 


Sanjivi v. Errapa 5, Kuttiassan v. Suppi 6. 
The Court expressed the following 


Opinion :—We agree with Sadasiva Aiyar, J., and for the 
reasons given by him, that article 80 is the article applicable and 
that time began- to run from the expiry of the period fixed in 
Exhibit B. Such an agreement to give time is operative in India 


1. 4 Taunton 844=128 E. R. 564. 2. (1870) L. R. 5 Ex. 812. 
3. (1888) 3 M. and W. 210. 4. (1852) 3 H. D. Oas. 510. 
5. (1888) I. L. R. 6 M. 290. 6. (1898) 3 M. L. J. 199. 
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under Ss. 62 and 63 of the Indian Contract Act, and is recog- 
nised by the Legislature in Article 73 of the Limitation Act 
which excludes on demand bills and notes from the operation of 
the article when they are accompanied by any writing restraining 
or postponing the right to sue. Lastly such agreements appear to 
be expressly saved by the provision in S. 32 of the Negotiable 
Instruments Act which provides that notes and bills are payable 
at maturity according to the apparent tenor of the note on accep- 
tance, only in the absence of a contract to the contrary, thus ex- 
pressly recognising that such a contract may postpone the date of 
payment. We think that Simon v. Hakim Mahomed Sheriff 1, 
and Somasundara Chettiar v. Narasimha Chariar 2 proceed on the 
authority of English decisions which are inapplicable to India and 
which would appear to be no longer law in England since the 
passing of the Judicature Act, and that they must be treated as no 
longer law. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Abdur Rahim and Mr. Justice 
Spencer, 

Muthukrishna Pillai ... Appellant* (Respondent in 

C. R. P. No. 484 of 


1913 on the file of the 
v. High Court) 
M.A. Rajam Aiyengar and others. Respondents. (Petitioners 
in the said Q, R. P. and 
Party Respondent.) 


Limitation Act S.22.—Suit by individual without indicating suit to be on behalf 
of Company—Amendment subsequently—Not adding new plaintiff. : 


Where the plaintiff in the original plaint did not say that he was suing on 
behalf of a Company but on objection being taken by the defendant he stated that 
he was agreeable that the decree should be. in favour of the company and the 
plaint be amended so that the suit might proceed as being instituted on behalf of 
the Company. ‘ 

Heid, that the case was not one of adding a new plaintiff within the meaning 
of S. 22 of the Limitation Act and the suit being in time at the date of the 
original institution was not barred though at the date of the amendment the limi- 
tation period had expired. 


Appeal under clause 15 of the Letters Patent against the 
Judgment of the Hon’ble Mr. Justice Hannay in C. R. P, No. 484 


* L., P. A. No. 381 of 1914, 21st October 1915. 
1. (1891) I.L. R.19M. 368 2. (1905) I. È. R. 39 M. 212. 
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of 1913 preferred against the decree of the Court of the Subordin- 
ate Judge of Trichinopoly in S. C. 8. No. 1579 of 1912. 


C. Pattabhirama Iyengar for Appellant. 
The Court deliyered the following 


Judgment :—We have heard the pleaders on both sides relat- 
ing to this matter, and though the question discussed before us is 
not entirely free from difficulties, on the whole, we are inclined 
to take the view of the law applicable to the case, whick found 
favour with Mr. Justice Hannay. We think thé question whether 
the amendment of the plaint as asked for amounts, in law, to the 
substitution of a new plaintiff, is really covered by the Privy 
Council decision in Peary Mohun Mukerjee v. Narendranath 
Mukerjee 1. In that case there was a Debutter estate which does not 
appear to have been properly represented. After the expiration 
of the period of limitation prescribed for the-suit, an enquiry was 
ordered in order to determine who should be appointed as the 
shebait so that he may represent the estate ; one of the defendants 
was found to be so entitled, and was impleaded as shebait. It 
was held by the Calcutta High Court and by their Lordships of 
the Privy Council that this did not amount to adding a new 
defendant. 


Here, the plaintiff, in the original plaint, did not say that he 
was suing on behalf of the Reliance Company; and, on objection 
being taken by the defendant, he stated that he was entirely agree- 


` able that the decrees should be in favour of the company, and 


that the plaint be amended so thai the suit might proceed as being 
instituted on behalf of the company. We think this is not a case 
of adding anew plaintiff, for the plaintiff was already on the 
record, and all he did not make clear in the original plaint was 
the capacity in which hé instituted the suit. We dismiss the 
appeal with costs. 


1. (1909) I. L. R., 87 O. 92990 M. L. J. 171, 
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IN THE HIGH COURT OF JUDICATTRE AT MADRAS’. 


Present :—Sir John Wallis, Chief Justize and Mr. Justice 
Seshagiri Aiyar. | i 
R. M. M.S. T. Vyravan Chetty alias Appédlant* in ‘Appeals: 

“ Somasundaram Chetty. _ Nos. 808 and 804 of 1918 

s ; anc respondent in S, A. 
pi No. 1878 of 1918. 

v 7 ` (Defendant in all), 


Srimath Daivasikamani - Respondent in Appeals 


Natesa Desikar. ` | Noz 808 and 804 of 


19-5 and appellant in 
S. A. No. 1878 of 1918. 
(Plaintiff in all.) i 
Practice—Hquttable set of f—C. P.C. order VIII S5, O. 20 r. 19—Subject to 
limitation—Landlord and tenant—Claim for damages for ‘obstruction te previous 
years—Not pleadable if barred. 
Apart from special cases like those ot mortgagor and mortgagees trustee ‘and 
cestui-que trust a claim which is barred cannot be the suzject of an equitable set off. 
Held, accordingly that in a suit for rent by the leser it was not open to the 
Tegsee to plead by way of equitable seb off an unliquidated claim for damages, for 
obstruction to quiet enjoyment in previous years whim had become barred by 
hmitation. 

Appeals against the decrees of the Court of the Temporary 
Subordinate Judge of Ramnad at Madura in Original Suits Nos. 42 
of 1913 and 90 of 1911 and 

Second appeal against the decree of the District Court of 
Ramnad at Madura in original suit No. 585 of 1911 preferred 
` against the decree: of the Court of the Temporary Subordinate 
Judge of Ramnad at Madura in original suit No, 154 of 1910. 

A. Krishnaswami Aiyar, for the Appellant. 

S. Srinivasa Aiyangar, for the Respondsnt. 

The Court delivered the following p a ho. 

Judgments :—The Chief Justice—The appellant in these 
cases when sued for rent in respect of' faslie 1318 -and 1319 set 
up by way. of equitable set of a claim agamst his lessor, the 
plaintiff in respect of disturbance of possession in faslig 1313 
and.1314. It.is well settled in this "Court that claims -for 
unliquidated damages may be raised by way of equitable 
set off if they arise out of the same transaction as the plain- 
tiff’s cause of action, but I cannot agree that in a case like 
this such claim can be so set up even if = waa barred at the 

* A. Nos. 303 and 804 and 8. A. No- 1878 of 1918. 24th September 1915. 
8 
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date of the suit. It would certainly not be the equitable principle 
administered by the Court of Chancery to allow the provisions of 
the statute of limitations to be evaded in this way. The authori- 
ties are referred to in the judgment of niy learned brother which 
I have had the advantage of reading. If Chidambara Mudaliar 
v. Krishnaswami Pillai 1 is inconsistent with the view I am 
unable with great respect to follow it. As regards the present 
case the defendant was in full possession‘and enjoyment for the 
faslis in respect of which rent is sued for. Cross claims on account 
as between mortgagor and mortgagee, trustee and cestui-que-trust 
and the like stand on a different footing and I do not wish my 
observation to be taken as applicable to such cases. Otherwise 
I agree in the order proposed by my learned brother, 

Seshagiri Aiyar, J.—The point for decision in these appeals 


is whetifer in a suit by the lessee for rent it is open to the lessor 


to plead by way of set off an unliquidated claim for damages which 
has become barred by limitation arising from obstruction to quiet 
enjoyment in previous years, My answer is in the negative. 
Under order VIII Rule 6 of the Code of Civil Procedure, a set off 
is not permissible, if the money is not legally recoverable: This 
would include all unsustainable claims whether barred by-limitation | 
or otherwise. It is no doubt true that this rule applies in terms 
only to what is known as legal set off. Although in this country 


- it has been held in numerous cases that the Code of Civil Procedure 


does not prevent the defendant from claiming an equitable set off 
in respect of unliquidated damages claimable in connection with 
the transaction on which the suit is brought, I think that on 
the principle that equity follows the law, the plea will be available 
only in respect of sums legally recoverable. Lord Norton states 
the principle very clearly in Fitton v. Maccles field 2. “For when 
the legislature had fixed the time at law it would have been pre- 
posterous for equity (which by its own proper authority always 
maintains a limitation) to countenance laches beyond the period 
that law had been confined to by Parliament. And, therefore, in 
all cases where the legal right has been barred by Parliament the 
equitable right to the same thing has been concluded by the same 
bar.” Lord Redesdale in Hovenden v. Lord Annesly 8 expresses 
himself with equal clearness. “It is said that courts of equity are 
not within the Statutes of Limitation............... I think itis a 


1. (1914) 28M L.J. 285. 2. (1684) 1 Vernon 287, 293—28 Eng. Rep. 474. 
8. 2 Sch. and Lef. 621, 680=9 R. R. 119. 
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mistake in point of language to say that Courts of Equity Act 
merely by analogy to the statutes ; they act im obedience to them. 
Bk I think, therefore, courts of equity are bound to yield 
obedience to the statute of limitations upon al legal titles and legal 
demands, and cannot act contrary to the spirit af its provisions.” 
The Indian legislature, it seems to me has reccgnised this in O. XX 
BR. 19 of the Code of Civil Procedure. Clause (1) of that rule re- 
gards the claim to set off as a plaint in a crcss suit, and provides 
for a decree in favour of the defendant. Clause (3) says that this 
rule is applicable to the plea of set-off under R. 6 of O. VIII or other- 
wise, thereby indicating that equitable set-off is also within the rule. 
Iam, therefore, of opinion that as the defendant’s claim was barred 
by limitation, the plea of equitable set-off was 20t open to him. An 
exception to this rule has been recognised in some cases. “Where 
there is a fiduciary relationship between the oariies as in the case 
of trustee and cestui-que-trust and there is accountability, even 
barred claims may be taken into account :n passing the final 
accounts. This exception has been extended in some of the decid- 


ed cases in India to a mortgagee, presumably on the ground that, 


there is accountability between the parties. See Parasurama 
Pattar v. Venkatachalam Pattar,1 Chidazbara Mudaliar v. 
Krishnaswami Pillai,2 and Ramdhari Singh v. Permanund 
Singh 3, It is not necessary to state now whether these cases have 
been rightly decided. I see no reason for extendmg the exception 
to suits between a lessor and a lessee: 

Regarding the memorandum of objectiors, we think fhai the 
defendant is only entitled to simple interest a- 9 per cent. but not 
to compound interest. The plaintiff is entiled to interest at 6 
per cent. on the arrears of rent due to him from the dates on 
which they fell due. We are also of opinior that the defendant 
is not entitled to the interest on the sum of Re. 5,130 found in the 
previous litigation to be binding on the suit, prior to the death of 


Thandavaraya Desikar. The decree must be modified by awarding . 


interest only from Fasli 1312. These conclusions are applicable 
to Second Appeal No. 1873 of 1913. Subject so this modification, 
the Second Appeal is dismissed. Parties will pay and receive 
proportionate costs in the memorandum of oljeciions to the two 
appeals and in the second appeal, 








1. (1913) 25 M. L. J. 561. Dr 2. (1934) 28 M. LIJ. 285. 
- 3. (1918) 19 C.-W. N. 1183. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH. 4 
Present :—Sir John Wallis, Chief Justice, Mr. Justice 
Sadasiva Aiyar and Mr. Justice Seshagiri Aiyar. 
Pothi Naickan, minor by his next Appellant * (Plaintiff) 
friend K.N. P. R. Narayana- 
swami Naicker 
v. 
K. Naganna Naicker and others 7 .,. Respondents (Defendants). 

Registration Act Ss. 17 and 49—Partition—Hindu Law—Unrégistered deed— 
Construction—Immovables and movables— Bad as to one, bad as to both—No 
intention to effect severance without deed taking effect—No division of status by 
declaration contained in. 

In a suit to question an alleged partition between the minor plaintiff and his 

“ paternal uncle, the document which was said to effect it was, as follows: “As we 
have in the presence of undermentioned panchayatdars divided into equal moieties, 
the cash, movables and immovables, court decrees, etc., of which we are now 
possessed our connection shall hereafter be only by relationship but we shall hava 
no monetary connection in respect of these properties.” 

' Held, that the document had the effect of causing immovable properties here- 
tofore held by the co-parcener as joint tenants thenceforward to be held by them as 
_tenants-in-common and as such, without registration, could not affect immovable 
“property. ; 

Held also that in the absence of any clear intention expressed in the docu- 
ment that movables should be partitioned apart from the immovables, the 
document did not affect even the movables. > 

Held further per Sadasiva Aiyar, J. that the unequivocal declaration contained 
in the document could not also be held to effect a severance’as there was no intention 
to divide without the deod itself simultaneously taking effect. 


Appeal under 8. 15 of the Letters Patent against the judg- 
ment of the Hon'ble Mr. Sankaran Nair and the Hon’ble Justice 
Oldfield in A. No. 119 of 1912, preferred against the Decree of 
the District Court of Madura in O. S. No. 12 of 1910. 

[See 28 M. L. J. 423 for the Judgment of Sankaran Nair 
and Oldfield, JJ.) 

Exhibit III was in the following terms :— 

“ Partition deed dated 8th. December 1907 effected renee 
us two, namely (Subba Naicker), son 0f.................. and (2) 
Pothi Naicken, a minor aged 4, son of K. S. Ramaswami Naicker, 
represented by his mother and guardian Nagammal, widow of 
Ramaswami Naieker.................. :— 

As we have in the presence of the undermentioned pancha- 

yatdars, divided, ;into equal moieties, the cash, movable and 
immovables, etc., of which we are now possessed, valued at 


“GL. P.A. No. 51 of LOLS. ` leh Novembar L915. 
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Rs. 80,000 our connection shall hereafter be only by relation- 
_ ship, but we shall have no monetary concern in respect of those 
properties. We shall henceforth enjoy from generation to 
generation the share allotied to each intha partition, according 
to our free will and pleasuré, To this effect is the deed of 
‘partition entered into between us with our consent in the presence 
of the undermentioned mediators. We shall both jointly execute 
our court decrees, realize the amounts ind divide them. We 
shall get the pattus relating to the nanjak, punjah, etc., lands 
allotted to our respective shares transferred t our names separately. 


(Signed) K. S, Subba Naicken. : 
Mark of Nagammal for herself and as gua-dian of the 1 minor. 
_ Witnesses — 

Annexed to Hix. III was a schedule o: properties, Ex, III A 
which was found to be not genuine by ‘she District Judge. of 
Madura, l 
© A. Krishnaswami Aiyar' for Appelani. I submit that 
Exhibit III requires registration and is inadmissible without 
_ it. Exhibit III purports to be a bi-lateral transaction and 
if it is inadmissible as stich, you cannot read into it a 
unilateral declaration of intention on the part of Subba 
Naicken. The schedule to Exhibit III has been found to be not 
genuine. Where there is no intention to sever as distinct from an 
intention to divide by metes add bounds znd the latter intention 
fails you cannot impute an intention to the parties to become 
divided in status alone. Hence Exhibit ILI cannot be used to 
prove a severance in status. ` 

Exhibit III is invalid for want of regissration. It not merely 
effects a severance in status but also a division of property. Ib 
comes within 5, 17 (2) of the Registratior Act. The document 
being inadmissible for the purpose of proving a division, it is 
equally inadmissible to prove any transac ion affecting immova- 
ble property (¢. e.,) change in the character of possession. Subbiah 
v. Madduletiah 1, Keshava v. Kumara +, Muthukaruppan v. 
Muthusamban 8, Ariyaputhira Padayachi v. Muthukumara- 
swami +, The character of the possessicn is changed when a 
joint tenancy is converted into a tenancy-in-common and you 


“4, (1907) 17 M.L. J. 469. 2. (1908) 15 M. = J 80. 
8, (1914) 27 M. L. J. 497. 4, (1919) I. D. R 37 M. 193=23 M. L. J. 839- 
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Pothi cannot prove it by an unregistered document. Upendranath 
are: Banerjee v. Umeshchandra Banerjee 1. 
Nagannin: Even if Exhibit III purports to effect a division of status, 


without more, the: document is invalid and cannot be used to 
prove a division in status. See Ayyakkutti Mankoudan v. Peria- 
sami 2. The view of Sadasiva Aiyar, J. in the last mentioned 
case was upheld by the Full Bench in L. P. A. No. 160 of 1913. 
If the document is inadmissible, you cannot look into it for the 
purpose of ascertaining an intention to divide with regard to 
movables. See S. 49 cl. (c) of the Registration Act. Laksh- 
mamma v. Kameswara 3. 

[Sadasiva Aiyar, J. —The parties to Exhibit III did contem- 
plate a division of movables as distinct from division of immova- 
ble property. ] 

The conclusion is that there is no division at all. Lastly I 
contend that the partition under Exhibit III is not binding on 
the minor, though consented to by his mother. 

[Chief Justice.—The minor has been deprived of the right 
by survivorship ] - ; 

[Seshagiri Aiyar, J.—That will be the case in every case of 
partition where minors are concerned. ] 

[Chief Justice,—You have to look into the circumstances to 
find out whether the guardian acted in the interests of the minor 
in consenting to a partition on his behalf, ] 

A guardian has no authority tô- effect a partition when it is 
unfair or prejudicial to the interests of the minors. Balkishen 
Das v. Ram Narain Sahu +, Parbati v. Naunhi Lal Singh 5. In 
the present case it must be conceded that the death-bed partition 
‘with Subba Naicker was prejudicial to the interests of the minor. 

S. Srinivasa Atyangar (G. 5. Ramachandra Aiyar, wih him) © 
for the Respondent. 

The question whether Exhibits III is invalid for want of 
registration was not raised in the first court. If it had been 
raised, [ would have adduced other evidence of partition, instead 
of relying solely upon Exhibit ILI. 

_ The argument as to want of registration of Exhibit III 
can have no force. Both the Registrar and the High Court have 
held that Exhibits III and III (a) could not be registered on 

1. (1910) 15 C. W. N. 875. 2. (1918) 15 M. D. T. 163. 


3. (1889) I. L. R. 18 M. 281. 4, (1918) I. L. R. 800, 788. 
5. (1909) I. L, R. 81 A. 412. 
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account of-the bar of S, 21 of the Registration Act. It is only 
a document that can be registered under S. 21, that must be 
registered under S. 17 of the Registratbn Act. S.9 of the 
Transfer of Property Act does not requir2 that Exhibits III 
should be registered. The documents that aré hit at by S. 17 of the 


Registration Act are only those that must be registered under the ` 


Transfer of Property Act. Idonot rely on Axhibits III as a deed 
of partition effecting a division by metes anc bounds. 
Exhibit ILL is evidence of an award o° panchayatdars. It 
recites a division by them and is admissible as an award without 
registration. A. S. No. 6 of 1918; S. A 1300 of 1915 and 
Tarakant Ghose v, Rai Kishore Ghose 1. Exhibit: III though 
unregistered is admissible for all purposes except so far ag it 
affects immovable property. It is admissible to prove an admis- 


sion by the guardian of a prior partition by the panchayatdars, ` 


It is admissible to prove a division in statue Subramania Aiyar 
v. Savitri Ammal? Parbati v. Nawnhi Lal Singh 3 Kenathi 
Puthen Vitil Thavazhi v. Narayanan 4. Unregistered documents 
like Exhibit III may be used for collateral parposes. K attamuri 
Jagappa v. Padalu Latchappa® Gomaji v. Subbarayappa 8 
Subramaniam v. Perumal Reddi T Pulake Veetil Muthalaku- 
langara v. Thiruthipalli Madhava Menon & Hemanta Kumari 
Debi v. Midnapore Zemindary Co. 9 Khusha-o v. Behari Lal 10 
Nangali v. Raman 11 Ardesir Bejonji Surti v. Syed Sirdar Ali 
Khan 12 Rajah of Venkatagiri v. Narayana Reddi 18 Mangamma 
v. Bamamma 14, Exhibit III at least effects a severance with 
regard to movables. Thandavan v. Valliarsma 15 Ulfatunnissa 
v. _Hoosain Khan 16, 

“he partition is valid irrespective of the consent of the 


mother, as there is a unilateral declaration o? intention to divide ` 


under Exhibit III. Hven otherwise, it was competent to the 
mother as guardian to consent to the partition. It is not the duty 
of the guardian to resist the legitimate demands of the other 
qo-parceners. The partition is valid against fhe minor. Balhkishen 





1. (1910) 13 0. L. J. 158. 2, (1208) 19 M. L. J. 228, 

3. (1909) I. L. R 81A. 412. 4. (1:04) LL. R. 28 M. 282, 

5. (1882) I. L. R. 5 M 119. 6. {1£91) I. L. R. 18 M. 258. 
7. (1895) I.L, R 18M. 454. 8. (1608) I. L. R. 31 M. 410. 
_9._ (1914) 190., W. N. 847. 10. (1631) L L. R. 3 A, 598, 
11. (1889)-I. L. R. 7 M .326. 12. (18) I. L. R. 88 B. 610 
13. (1868) I. L. R. 17 M. 456. 14. (1212) I. L. R. 37 M. 480. 


15. (1892) I. L. R. 15 M. 386. 16. (188) I. L. R. 9 C. 520. 
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v. Ram Narain 1 Nallappa v. Balambal 2 Mayne’s Hindu 
Law S. 746. Trevelyan’s Hindu Law p. 315. 

The Court delivered the following 

Judgments :—The Chief Justice.— This suit was oe by 
the minor plaintiff to question an alleged partition under 
Exhibit III between himself and his paternal uncle Subba Naick 
in the year 1907. The District. J udge dismissed the suit and 
on appeal his decree was affirmed under S. 98 (2) of the Code of 
Civil Procedure in accordance with the judgment of Sankaran 
Nair, J. and Oldfield, J. differing and being of opinion that at any l 
rate as regards immovable property Exhibit III was inadmissible 
in evidence for want of registration under S. 49 of the Indian 
Registration Act. 

The plaintiff appealed under the Letters Patent and after care- 


' fully considering the case we agree with Oldfield, J. that Ex. III in 


the language of S. 17 (1) of the Act operates to create a right, title 
or interest, of the value of one hundred rupees or upwards to or 
in immovable property. The material portion of the document - 
is as follows:—“ As we have, in the presence of the undermentioned 
panchayatdars divided, into equal moieties, the cash, movables and 
immovables, court decrees, etc.; of which we are now possessed, 
valued at Rs. 80,000 our connection shall hereafter be only by: 
relationship, but we shall have no monetary connection in respect 
of these properties.” We think this has the effect of causing the 
immovable properties, theretofore held by the co-parceners as joint. 
tenants thenceforward, to be held by them as tenants-in- common. 
Under Section 49 therefore, Ex.III cannot affect such immovable 
property or be received as evidence of any transaction affecting it. 
The further question then arises whether Ex.III is admissible 


‘to prove a partition of movables only. It has been held as regards 


the statute of frauds that the statute operates to prevent an action 
on a contract though the part of the contract may not be within 
it. Leake on Contract (8rd Edn.) 252, and Parsons (9th Edn.). 
Vol. II page 674 citing Johnson v. Johnson 3 and Mayfield v. 
Wadsley +. See also Green v. Saddington 5. The principle laid down 
in this case would appear to be that when. there is an entire 
contract and part of it cannot be enforced, the whole goes, whereas, 

it is otherwise when an instrumen contains two or more distinct 


Neeser Ee ed 
1. (1901) I. L. R. 800. 738., il 2. (1864) 2 M. H. C. R. 182. 
3. 8 Bos. P. 162. 4, (1924) 3 B. and C. 857. 


5. (1857)7 E. and B. 504. 
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contracts in which case they are severable. In Thandavan v. 
Valliamma 1, it was held ina case somewhat similar that the 
contract as rogis the partition of immovablss might þe severed 
from that as regards movables, but in thet case the contract 
contained separate provisions as to each. In tka present case on the 
whole I have come to the conclusion that there‘is not sufficient justi- 
fication for treating Ex. III as consisting of tro or more separate 
contracts. As pointed out by Parsons Vol. II page 673 the question 
ultimately turns on the intention of the parties andI am not satisfied 


that there was any intention that, the movaoles should. be parti-. 


tioned apart from the immovables. For these reasons I would 
allow the appeal and give Judgment for the plaintiff with costs 
throughout, set aside the decree of the District Judge and remand 
the case for disposal as regards prayers (d) and (e) of the plaint. 
Sadasiva Aiyar, J.—I agree. Mr. S. Srinivasa Aiyangar 
for the Respondent further contended that tae unequivocal decla- 
ration by Subba Naicken in the unregistered deed Ex. III 
effected a division of status between him anc the minor plaintiff. 
But after a consideration of all the circumstances of this case, I 


think that the right view to take is that the dsceased Subba Naik. 


did not intend such a division in status to take. place without the 
deed.itself simultaneously taking effect as a valid division deed, 


in other words, he never contemplated a division of status unless — 


and, until the deed itself is legally capable of effecting such a 
division. I therefore am unable to uphol€ that contention of 
the Respondent’s learned Vakil, 

e Seshagiri Aiyar, J.—I agree and have rothing to aii 


' PRIVY COUNCIL. 


Present :—Viscount Haldane, Lord Parmoor, Lord Wren- 
bury, Sir John Edge and Mr. Ameer Ali. 


(On Appeal from the Court . of the Chief Ga of 


Ajmer-Merwara.) 


Thakur Umed Singh and another : ... Appellanis* ~ 
v. : i ' 
Rai Bahadur Seth Sobhag Mal Dhadha ani 
another . Respondents. . 


Arbitration Agro meni = duardiáir -ad- litem—Signcture on application for 
veference—Arbitrators—Umpire—Award—Ss.. 16 and 1€ of Schedule TI of Civil 
Procedure Code of 1908—Ss. 115, 114, "191, Order 47 (1) Schedule I of C. P. Code 
of 1908—Review—Revision. ` 








*Qne Novembe 1915.: 
1. ee I. L. R. 16 M. 8386=2 M. L. J. 1 
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Parties to a suit, one of whom was a minor entered into an agreement 
signed by all including the guardian-ad-litem of the minor to refer the matters in 
dispute to two arbitrators and in case of difference between them to an umpire, 
but the xpplication to the Court for reference to arbitration was not signed by the 
guardian although he was present in-Court. The Court made the order for reference 
to the two arbitrators and on their differing an umpire was appointed. Against 
his award an application was unsuccessfully made under S. 15 Schedule II 
of C. P. Code. An application for revision under S. 115 C. P. C. was then presented 
to the Chief Commissioner and was dismissed. On review however, the arbitration 
proceedings were set aside by the succeeding Chief Commissioner on the ground 
that the application for arbitration was not signed by the guardian-ad-litem, 


Held, that the application to the Court for an order of reference did not require 
the signature of parties as of necessity and as no injustice was caused to the minor, 
his guardian being present in Court at the time the application was presented and 
an assenting party thereto, there was nothing in the technical objection. 


Appeal by special leave, heard ex parte against the order of 
the Officiating Chief Commissioner of Ajmer-Merwara dated May 
23,1912 setting aside on review certain arbitration procedings - 
confirmed by the Lower Court and remanding the cause to the 
Court of the Commissioner and District Judge of Ajmer- 
Merwara. 


A suit was instituted in the Court of the Commissioner and 
District Judge of Ajmer-Merwara on a mortgage bond for the 
recovery of a certain sum to which the defence was that the bond 
was without consideration. By anagreement dated July 31, 1910 
the parties agreed to refer the matter in dispute to arbitration, 
Application was accordingly made before the case was tried for 
the appointment of arbitrators whose award was challenged on the 
grounds of the arbitrators proceeding clandestinely without hearing 
each party, omitting to give notice of their proceedings, if any 
and failing to give opportunity to one party of producing 
witnesses. An umpire was therefore appointed to whom the 
aggrieved party made an application through his pleader with 
respect to the manner in which the arbitration was conducted 
and asking him indirectly to take evidence; but he did not do so 
even though the importance and necessity of so doing was urged 
upon him. He made hisaward without taking the said evidence, 
An application was then made to set aside the award. This was 
refused. An application for revision under S. 115 of Civil 
Procedure Code was made but this too was refused. An applica- 
tion for review was then presented to the Court of the Chief 
Commissioner who ordered the parties to be represented by coun- 
sel. The appellants then filed a petition stating that they did 
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not wish to be represented, Order was then made on hearing 
counsel for respondents setting aside the award made by the 
umpire. The -case was remahded to the Lower Court for trial 
, according to law. 
De Gruyther, K, O. (with him Dube) then applied and obtained 
leave to appeal to His Majesty in Council. 


Dube for the appellants :—The award could only be: inter- 
fered with under S. 15 of Schedule II of Civil Procedure Code 
of 1908. By S. 16 of Schedule II the Court was to pronounce the 
decree in certain cases and it was final when made. Under 
the old act there was neither an appeal nor revision. It was not 
necessary for the parties to sign the application for reference to 
arbitration. In this case the guardian-ad-litemwas present in the 
Court. 


Reference was made to Ghulam Jhilani v. Mohammad Hos- 
sain 1 and Hansraj v. Sundar Lall 2. 


The respondents did not appear. 


The Judgment of their Lordships was delivered by 


Viscount Haldane :—In.this Appeal the question is whether 
the Officiating Chief Commissioner of Ajmer-Merwara has properly 
set aside the award in certain arbitration -proceedings. The re- 
spondents had brought a suit to recover from the appellants Rs. 
88,320 alleged to be due under a mortgage. The appellant first 
on the record is the father of the second appellant, who was at the 
time of the proceedings a minor. The Trial Judge appointed 
one Bhur Singh guardian-ad-litem of this minor appellant. 
Before the trial came on all the parties entered into an agreement 
to refer the questions in dispute to two arbitrators and, in the 
event of these differing, to an umpire. The agreement was 
signed by the appellants and respondents each with his own hand, 
excepting in the case of the minor appellant, on whose behalf it 
was signed by the guardian-ad-litem. The parties appeared 
before the Trial Judge and produced the agreement and applied 
for an order of reference, The guardian-ad-litem was present in 
Court and was a party to the application. The Trial J udge 
thereupon made an order of reference. The arbitrators differed, 
and the parties then concurred in an application to refer 
the dispute to the umpire, and an order was made accordingly. 

1. (1901) L. R. 291. A., 61.- 2. (1908) I. R}. 85 I. A., 88, - 
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The umpire made an award allowing the respondents” claim 
to the extent of Rs. 17,510 only. This award was filed in 
Court. The respondents, being dissatisfied with it, applied to 


‘the Trial Judge under the provisions of 8.15 of the Second 


Schedule of the Code of Civil Procedure 1908 to set the 
award aside. The Trial Judge refused the application. He 
held that all the parties.to the suit, including the guardian- 
ad-litem, had been consenting parties to the application, and 
further that there was no ground for the objections made on the 
merits to the award. The order was made under S. 16 of the 
Second Schedule to the Code already referred to. This section. 
provides that— a aver 


+ (1) Where the Court sees no cause to remit the award or any of the matters 
“ referred to arbitration for reconsideration in manner aforesaid, and no application 
'“ has been made to set aside the award, or the Court has refused such application, 
‘t the Court shall, after the time for making such application has expired, proceed 
““ to pronounce judgment according to the award. (2) Upon the judgment so 
“ pronounced a decree shall follow and no appeal shall lie from such decree, 
“ except in so faras the deoree isin excess of, or notin accordance with, the 
“award.” , 
The respondents then presented an application to the Chief 
Commissioner under 8. 115 of the Code of Civil Procedure. 
This section provides that:— 


“ The High Court may call for the record of any case which has been decided 
‘* by any Court, subordinate to such High Court, and in which no appeal lies 
“ thereto, and if such subordinate Court appears (a) to have exercised a jurisdiction 
““ not vested in it by law, or (b) to have failed to exercise a jurisdiction so vested, 
or (c) to have acted in the exercise of its jurisdiction illegally or ‘with material 
‘* irregularity, the High Court may make such order as it thinks fit.” 


The Chief Commissioner dismissed the application. He 
held that the point taken that the application to the Court for 
reference to arbitraticn was not signed by the guardian-ad-litem, 
was not a good one, having regard to the fact that the agreement 
itself was signed by al] parties concerned. Mcreover, he thought 
that it was for the minor or his guardian, and not.for the . 
applicants, to raise such an objection, He also held that even if 
an agreement or compromise entered into on behalf of a minor 
without the leave of the Court was voidable against all parties 
other than the miner, that did not make it necessarily void 
against the minor. As to the merits he was of opinion that 
there was nothing in the case made for the applicants, the 
present respondents, based on misconduct or irregularity on the 
part of the arbitrators and umpire. 
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The respondents then applied to the Court of the Chief 


Commissioner for a review of this order, relying on S. 114 of the 
Code which, subject to such conditions and limitations as may be 
prescribed allows a person aggrieved to apply for a review of any 
decree or order from which no appeal is allowed by the Code, and 
relying also on Order 47 (1) of the First Schedule to this Code 
which provides that he may apply for such review on:— 


“the discovery of new and important matter or evidence which, after the 
“* exarcise of dué diligence, was not within his knowledge and could not be pro; 


“s duced by him at the time when the decree was passed or order made, or on . 


** account of some mistake or error apparent on the face of the record, or for any 
other sufficient reason.’ 


. These rules are, under S. 121 of the Code, to have effect as 
if enacted in it, until altered as the Code provides. 


This application for review was heard, not by Sir Elliot 


Colvin, the Chief Commissioner, but by Mr. Stratton, who was 
officiating in his absence. The appellants were not represented 
on this hearing. The main point urged was that in dismissing 
the application for review the High Courtwas in error in 
regarding the omission to sign the application for arbitration by 
the minor or his guardian as unimportant, and as covered by the 
agreement which all the parties had signed. The Officiating Chief 
Commissioner acceded to the application, and set aside the whole 
of the arbitration proceedings, on the ground, apparently, that 
this error in the proceedings, though technical only, was fatal. 
The only other arguments before him appear to have been that 
even if the umpire had proper jurisdiction his action was illegal, 
because he opened the case de novo, whereas all he had to do was 


to consider the points on which the arbitrators had failed to . 


agree, and because he had not taken evidence, although he called 
for it. 


Their Lordships have had to hear the appeal ex parte, as the 
respondents, the plaintiffs in the suit, did not appear on the 
appeal, but they have examined closely the documents and the 
various judgments in the Courts below. They are of opinion that 
the decisions of the Trial Judge and of the Chief Commissioner 


were right, and ought not to have been interfered wiku by the 


` Acting Chief Commissioner. 
In the first place the Second Schedule to the Code of Civil 


_ Procedure, which provides by 8. 1 that where the parties to a suit. l 
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have agreed that the matter in difference shall be referred to 
arbitration they may apply in writing to the Court for an Order 
of Reference, does not require that the writing should of necessity 
be signed. As the guardian in this case was in Court and assented 
to the application it is plain that_no injustice has arisen. They 
think, therefore, that there is no substance in the technical 
objection relied on. Nor can they find any defect on the face of 
the award, or any misconduct of the arbitrators or umpire, or 
concealment of facts by any of the parties which would bring the 


` case within those provisions in the Second Schedule which might 


enable the Court to set it aside. They have accordingly arrived 
at the conclusion that the Acting Chief Commissioner was not 
justified in interfering with the Order refusing revision made by 


‘the Chief Commissioner, 


They are, therefore, of opinion that the appeal must be 
allowed with costs here and in the Courts below, and they will 
humbly advise His Majesty to that effect, 


Solicitors for appellants :—Barr ow, Rogers and Nevill. 
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PRIVY COUNCIL. 


Present :—V iscount Haldane, Lord Wrenbury, 'Sir. John 
Edge and Mr. Ameer Ali. 


[On Appeal Son the Chief Court of Lower Burma.) 
Å. K. A. S. Jamal ... Appellant* 


Ve 


Moola Dawood: Sons & Co. ... Respondents. 


Contracts—Shares—Negotiable security—Sale—Bveach— Notice—Damages— 
Date of breach—Market price—Subseguent rise in price—Indian Contract Act, 8.173. 


Under six contracts A contracted with B to sell a certain number of shares on 
a cortain date and in the event of B not buying them, A was to have the option to 
re-sell the shares by auction and recover from B any loss sustained. On the fixed 
day A offered the shares which had fallen in value to B and wrote to him adding 
“ Failing compliance with this request by to-day our client will be forced to sell 
the said shares by public auction on or about the 2nd protimo and hold you’ res- 
ponsible for all Josses sustained thereby.’’ The purchaser (B) wanted a sum which 
he claimed to be owing from the seller (A) to be set off against the price demanded 
and sent a cheque for the difference. The seller then repudiated the claim to the set- 
off and repeated: We have now to give you notice that our client intends to re-sell 


these shares and institute a suit against you for the recavery of loss which may ` 


result from that course.” Thereupon the purchaser stopped payment of the 
cheque. Negotiations then ensued but ended in nothing. The seller then notified 
the purchaser of his claim to be paid the difference betwean the contract price and 
the market price, by way of compensation and in defaclé of payment, an action 
' was commenced in due course. The shares were sold pizcemeal in the course of 
some months and the sales resulted in a profit. 


Held, that in a contract for the sale of negotiable securities the measure uf 
‘damages for breach was the difference between the contract price and the market 


price at the date of the breach, that upon breach by the purchaser, his contractual- 


right to the shares fell to the ground and the stipulation for the re-sale was only a 


mofle by which the seller might, if he thought fit, liquidate the damages, by ascer- . 


taining the value of the shares on the date of the breach ; that such a sale was not 
a sale on the purchaser’s account, so as to impose on the seller an obligation to 
account to the purchaser for the price realised ; that in <he present case the sale 
was not one in the exercise of that option; that although a plaintiff who sued for 
damages was bound to take all reasonable steps to mitigate the loss caused by the 
breach and if he could do something or did something on the date of the breach 
which did or might have mitigated the damages the defendant would be entitled to 
the benefit thereof but the defendant could not claim the benefit of any subsequent 
speoulation by the seller on his own accoun’ inasmuch as he could not be responsi- 
ble for any loss from such speculation. 


Held, further, that S. 73 of the Indian Contract Act was merely declaratory 
of the right to damages as enunciated above and that S. 107 had no application in 
the present case. 





i ; i * 8rd November 1915. 
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Staniforth v. Lyall 1, Yates v. Whyte 2, Bradburn v. Gt. W. Ry. 3, Jebsen v. 
E. and W. India Dockca Co., 4, Rodocanachie v. Milburn 5, Williams Brothers v. 
Agius Lid 6, approved. : 


Appeal from a Judgment and Decree of the Chief Court dated 
July 24, 1913, affirming a judgment and decree of the same 
Court (Original Side, dated January 8, 1913.) 


The facts material to the case have been sufficiently set forth 
in their Lordships’ Judgment. The material portion of the 
judgment of the Court of First Instance (Justice Ormond) was as 
follows :— 


“Now we come to the question of damages. The plaintiff sues 
for the difference between the market rate on the due data (4/3) and 
the contract rate. Defendant contends that the plaintiff having in 
his letters expressed an’ intention of reselling, he (the defendant) is 
entitled to the benefit of the higher rate at which the plaintiff actually 
sold. The plaintiff ‘in his letter of the 30th December, Exhibit A, 
says ‘ Failing compliance with this request by to-day our client will 
be forced to sell the said shares by public auction on or about the 2nd 
proximo,” and in his letter, Exhibit D of the 2nd January he says 
“We have now to give you notice that our client intends to re-sell 
these shares and to institute a suit against you for the recovery of 
any loss which may result from that course. Unless the price is paid 
in cash within 7 days from this'date our client will proceed to carry 
out this intention without further reference to yourself”, and on the 
4th January, Exhibit F*he says “ Our client will pursue the course 
indicated in the correspondence.” .On 26th February (Exhibit 1) his 
lawyers write “It now’appears that no active steps are being taken to 
settle the matter but that much time is being lost. Our client will 
therefore now proceed to enforce his rights by suit unless the sum of 
Rs. 1,09,219-6 is paid to him by way of compensation “before the 
end of this week.” * * * * “ Plaintiffs counsel informed me that the 
market rate on the 26th February was 4/3, that is, the same as on 
the due date. One of the “rules” on the back of the contract notes 
states that in default of payment for the shares on the date of settle- 
ment or by noon on the day following, the seller shall have the option 
of re-selling the shares by auction at the Exchange ab the next meet- 
ing, and any loss arising shall be recoverable from the buyer. The 
plaintiff had no other right of re-sale beyond that.” i 





i. (1880) 7 Bing 169, s. c. 181 E. R. 65. 

2. (1838) 4 Bing. N. C. 272, s. c. 182 Eng. Rep. 793. 

3. (1874) L. R. 10 Es 1. 4, (1875) L. R. 10 C.P. 300. 
5 (1886) 18 Q B.D. 67. 6. (1914) A.C 510 H.L. 
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_ “At the time that he first.gave notice of his intention to re-sell he 
still had that right, but he subsequently failed to exercise it, that is, 
though he has sold these shaves ata higher rat. than the rate of the 
due date, he did not purport to.resell them as .gainst the defendant.” 
“Can then the defendant firm claim to have th; benefit of the higher 
prices realised by the plaintiff? I think they œn. [fa seller, having 
the right of resale, elects to exercise such right, he must give notice of 
his intention to resell, and having done so he has made his election 
between the two measures of damages that were open to him.” 
‘ After giving such notice, it is his date to resell either at the time 
(if any) appointed by the contract or within a reasonable time after 
the date of the breach. If he delays, he takes upon himself all risk 
arising from further depreciation. And if he sells at a higher rate, 
such sale will be taken to be a resale in pursuance of his notice; for 
otherwise he would be allowed to benefit by his own wrong”. 

The decision of the first Court was confirmed on appeal, though 
on different grounds, as will appear from the folowing extract from the 
appellate Judgment:—“There is nodouht as © what appellant's true 
measure of damages is. It is the difference between the contract prices 


and the market prices when the contracts ought 30 have been completed, ` 


that is, in this case the date of the breach the 3Dth December 1911 for 
the appellant could then have taken the shares into the market and 
obtained the current price for them. This was the principle followed 
in the case of Pott v. Flather 1. But it was argred that as in the begin- 


ning appellant chose to proceed under S. 107 of ` he Indian Contract Act 


he should be kept to such choice’. 

“Tt is clear that though at first he expressed the intention of 
pursuing the course set out in S. 107 he did_not keep to his 
intention for, when be brought his suit he had only sold 100 


‘shares and this was on the 28th February and he sued for his’ 


whole measure of damages. Appellant's Counsel urged that 
though appellant at first expressed the intertion of following the 
course laid down by S. 107, he was not bound to carry out such 
intention and could change his mind if he likec. This view appears 
to be correct. The words of §. 107 are permissive and not com- 
pulsory. In the case of Buldeo Doss v. Howe 2 “he view was taken that 
S. 107 does not deprive an unpaid vendor o' goods of any other 
remedy he may have. Iam therefore anable tc agree with the views 
expressed by the learned Judge on the Original Side as to appellant 
being bound to proceed under S. 107”. 

"But I think that there is abundant authcrity for holding that 
the respondents are entitled to the benefit of the higher prices realised 
by appellant in witigation of the sum payable y them as damages. 

1. (1847) 16 L. J. Q. B. 866. “9. (189) 1. L. R. 6 C. 64. 
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The subject is dealt with at pages 771 and 772 of Leake on Contracts 
6th Edition and page 207 of Mayne on Damages 8th Edition.” 

“I would especially refer to the following cases. In Oldershaw v. 
Holt 1 where the plaintiff claimed as damages certain monies from the 
defendant owing to his failing to carry out certain terms of a building 
lease and where plaintiff entered into a new agreement with another 
tenant the jary were directed to have regard to the new and ultimately 
more advantageous agreement entered into in caleylating the amount 
of damages due. Nn Smith v. Mc’Guire 2 which was a suit to recover 
damages for failure to carry out the terms of a charter party, that is, 
toload a ship with a cargo of oats, Baron Martin said “It would be 
doubtful whether a party who breaks a contract has a right to say to 
a person with whom he breaks it “I will not pay you the damages 
arising from my breach of contract, because you ought to have done 
something else for the purpose of relieving me from ib.” Iam not 
satisfied that the person who breaks a contract has a right to insist on 
that at all; but if the ship had earned anything the defendant would 
be entitled to a deduction in respect to that.” Again in Brace v. 
Calder 3 where the plaintiff was employed by the defendants, a part- 
nership consisting of four members, as manager of a branch of. their 
business and the agreement was that he was to be employed for a 
certain period, but before that period had expired two of the partners 
retired and the business was transferred to and carried on by the other 


two; in an action for wrongful dismissal it was held that the plaintiff 
was only entitled to nominal damages as the continuing partners were 


willing to employ the plaintiff on the same terms as before for the 
remainder of the period and so the plaintiff would have suffered no 
damage. In that in the present case the appellant reduced his loss by 
selling the shares at a higher price than obtained at the date of the breach, 
I think it only equitable to give the respondents the benefit of the higher 
prices realized. I would therefore dismiss the appeal with costs. ”’ 


Sir Erle Richards and F. J. Coltman for the appellants :—We 
claimed as damages the difference between the contract price and the 
market price cn the date of breach. I submit to your Lordships that 
is an absolutaly well founded elementary proposition of the law of 
damages, but the Court of Appeal have said that that is not the measure ' 
of damages, that you must look and see what the seller does afterwards 
with the shares. My position is that I could have held on to those 
shares or sold them all at once, or do as I did, nurse them and sell 
them in small quantities afterwards; it was nothing to do with the 
buyer after breach; my damages, as I submit to your Lordships were 
fixed at that time. 


1. (1810) 12 A. & E. 590=11 L. J. Q. B. 291. 2. (1858) 27 J. Exch. 465. 
3. (1895) 2 Q. B. 268. 
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` Lord Wrenbury :—He may take the shares as his own and sue for 
the difference as t datongos, and then he may do what he likes with the 
shares. 

Sir Erle Richards :—Yes ; that i is what I did; alter I started the 
suit s claiming the difference between the contract price and the price ab 
the date of breach as damages, I sold them off in small quantities. 
The first lot I sold at a loss, at lower than the market price on the 
date of the breach,; then there came a small rise and eventually I got 
vid of them ab an average price which was higher than the marke 

_ price on the date of breach. Now the Court of Appeal have said that 
T have got to give credit, for the profits that I made upon that. I am 
going to submit to your Lordships that it ig a simple proposition of law 
that the measure of damages is what I have said, namely, the differ- 
ence between the contract priee and the market price on the date of 
breach. That is so, as I shall submit ‘under the Indian Contract Act 
and under the Indian Law and all the authorities. 

Lord Haldane :—The whole question is whether you have to give 
credit for the profit you made on the resale of the shares ? 

Sir Erle Richards:—That is the whole point, and it is a very 
short one. Perhaps before I turn to ‘the Act, „I might give your 
Lordships the few facts which are material (Counsel then referred to 


the contracts, the correspondence between the parties after the breach 


and the pleadings. This is one of them. 
There are some rules on the back but I shall only refer to 
thé third one" Settlement.—Day shall be fixed at the time of dealing. 
On such settlement day all shares shall be delivered by the seller to 
the buyer who shall pay for the same on the same day or at latest by 
12 noon on the day following. In the event of such payment not 
being made the seller shall have the option of re-selling the shares by 
auction and any loss arising shall be recoverable from a buyer”. 
There has been.a difference of opinion about this between the two 
Courts. That gave me, if I liked to éxercise it, an option of selling 
the things at once by auction, and if I had done that I should have 
realised a much less price. 

Lord Wrenbury:—It does not say “ab once’.- There are no 
words “at once”; it is “reselling the shares by auction.” 

Sir Erle Richards: —Yes “and any ,loss arising shall be recover- 
able from the buyer. ” That is an option. Then there is another form 
of contract. “In the event ef a seller not delivering his stoek on 
the settlement day, or by. 12. noon on the day following at latest, 
the buyer shall .have the option of buying the shares at auction at 
the Exchange at their next Meeting, and any loss arising shall be 
recoverable from the seller”. That is a little different. The dates of 
delivery, as your Lordships will have observed, were some on the 
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30th December and some on ths 31st December, but it so happened 
that the 31st December was a Sunday. 

Lord Wrenbury:—1 suppose the position is that on the 30th 
December you were entitled to take either of two courses; you could 
have said, I shall keep the shares and charge you the difference between 
the contract price and the market price and these properties will be 
mine; you could have said. The shares are contractually yours: I am 
going to avail myself of a clause in the contract and sell them; that must 


“mean: I am going to sell them as yours; the man does not want 


authority to sell his own shares; if he is going to re-sell he sells the risk 
to somebody else. 

Sir Erle Richards:— Would it be quite so? Was not the auction 
option a way of fixing the damages ? The shares could not have held to 
be passed. | 

Lord Wrenbury:—The legal title would not pass; I said 
“Contractually” 

The view of the contract note, which I submit tor your Lord- 
ship’s consideration is that it is giving a remedy to the seller if he likes 
to settle the damages. 

Lord Haldane :—An extra remedy ? 
| Sir Erle Richards :—An extra remedy, and it is certainly a severe 
remedy ; of course hé may not have the money to held the shares. 

Lord Haldane :—Youyr point is that there are two remedies. One 
which the ordinary law gives, the difference between the market price 
and the price fixed by the contract, and the other the loss on the resale, 
and that the second is an option? 

Sir Erle Richards :—Yes. _ 

Lord Haldane :—Otherwise you would be wrong; if you were 
bound to the second alternative, then you would have to give credit 
for the profit on the sale. 

Str Erle Richards :—If1I am bound to sell by auction ; but I did 
not; I never sold by auction. 

Lord Wrenbury :—May it be stated thus, whether on the 30th 
you said, I elect to hold you bound to taks the shares and sell them 
as yours ? 

Sir Erle Richards:—If I had broken off here, I quite see I 
should have to meet those arguments, but my submission is if your 
lordships will read the two or three more letters you will see it went 
off, and whatever we were going to do there, we fell back on the 
Common Law remedy of selling and taking the market price. 

Lord Wrenbury :—You say on the 26th February, we are not 
going to assert that the shares are yours and going to re-sell them for 
you ; you said you could say that, and the other side said you could 
not; you said I am now going to say the shares are mine and claim 
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upon you upon the footing that they became mine on the 30th of 
December, and assess the damages at that date, and now I sell them 
for myself. 4 A. 

Sir Prle Richards:—That is my simple position, and 1 stand upon 
thas. 

" Lord Haldane :— You say they have naehing to do with iliné 
transactions. 

Sir Erle Richards :—No, I need not trouble about them, and I do 
not say anything about them except this general observation that we 
got them off in the market between two days after the date of our 
letter the next date was efter we began our suit when we sold at 4/- 
and the last’lot were realised in October of that year. 

Lord Haldane :—What was the date of the suit ? 


Sar Erle Richards :—The 22nd of March, and the second sale was 
on the 4th of April. Supposing we realised a less Price. than 4/3 
should we be entitled to recover it from them ? ' 

Lord Haldane :—Your case is the whole of the relations between 
you and the purchaser came to an end on the date of due delivery. 

Sir Erle Richards :—Yes, that is it. ek have various remedies and 
I have adopted this one. 

Lord Haldane:—The ‘purchaser’s point must be that by giving 
notice to re-sell you took a particular step and could not go back from 
it. l : 
Sir Erle Richards :—That is the point of the Lower Court; the 
Appeal Court will not have that point on the facts, but they go fur- 
ther and say, even if, you relied upon your common law right of 
realising, the damages were not what you say, the difference on the date 
of breach, but the Gourt ought to go behind thai and see what you did 
afterwards. I challenge that absolutely as a proposition of law. 

. Lord Wrenbury :—It depends whether what you did afterwards 
was done with your own property or somebody else’s. 

Sir Hrle Richards :—Yes, 1 should have thought it was galie 
clear under the Indian Contract Act. As to the seston; I say it does 
not arise upon the facts. 


Sir J. Edge :—Atcording to the Court of Appeal, if the shares had 


gone up above the contract price by the middleof January, you would 
not have been entitled fo any damages af all. 

Sir Erle Richards:—Yes, I took the risk ol the speculation 
myself. t 

Sir J. Edge :—That is the point in the Chief Court. 

Sir Erle Richards :—If the dhayo had- fallen a great deal, would 
I be able to recover the loss from them? | 

Those, my Lords, are the two points. 
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Lord Haldane :—You say the effect of the breach of the contract 
was that the shares became the. plaintiff's own, free from any contract, 
to re-sell them as he pleased. í 

Sir Erle Richards :—Yes, they ks were his, but he was: 
relieved of any contractual obligation. The whole thing was at an end, 
and his position only was that he had a claim for damages. 

Lord Haldane:—You say the rules on the back of the contract 
note gave him an extra option to treat them as the defendant’s, which 
hoe did not do. 

Sir Erle Pippe dares as some method of realising the damages, 
but he did not do it. 

Lord Haldane :—What does 8. 107 of the Indian Contract 
Act say ? 

_ Sir Erle Richards:—S8. 107 isa section which gives the elie 
who has a right of lien or stoppage iñ transitu, a right of sale. 

Mr. Ameer Ali :—When the buyer refuses to take ? 

Sir Hrle Richards :—That comes at the end of a series of 
sections which deal with the seller’s lien. 

Lord Haldane :—The buyer must bear any loss under that, but 
is not entitled to any profit. 

Sir Erle Richards :—Yes, and the buyer is not entitled to any 
profit which occurs by such re-sale. ; 

Lord Haldane —1 suppose that means he is to get the benefit of 
any profit in diminution ofloss which diminishes what otherwise 
would be the loss. 

Sir Erle Richards :—I think I should have to say thàt would not 
be a loss. 

Lord Haldane :—I think that is only what it means. 

Sir Erle Richards:—It is only where there is a right of lien or 
stoppage im transitu. It was on that point that I asked your Lord- 
ship fo glance at the sections before that, which begin at S. 95. 
It is a budget of sections beginning with “ Seller’s lien” and it deals 
with what lien a seller has. If your lordship passes on, you come to 
the seller's right of stoppage in transite or stoppage in transit, as ibis 
called in the Indian.Act. I think that begins at S. 99. 

Lord Haldane—Does this apply to shares ? 

Mr. Ameer Au—To everything. 

Lord Haldane:—lIf so, there is a lien on shares fox the price. 

Sir Erle Richards:—If the property has passed, but I donot think 
the property has passed. With great respect I doubt whether S. 107 
applies to this case at all. 

Lord Haldane:—I suppose you say that no property ever passed, 
and there was no question of lien. 
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Lord Wrenbury:—Where the seller is in per! he is protected by a 


‘lien on the goods or by a right of stoppage in trcnsitu, but this seller 
never sold the shares or parted with them; they wera registered in his 
name. 

Mr. Ameer Ali:—Does the Indian Coutract Act make any differ- 
ence with regard to property ? g 

Sir Erle Richards:—I do not think so. Shares are included in 
the definition of goods. I think the whole point is covered by S. 73. 

Lord Haldane:—You have a lien when ube goods ate in transitu 
or when in the:seller’s hands still. 

Sir Erle Richards:—Then he gets a statutory right to sell, but it 
does not apply to the ordinary case of non-delivert at all. 

Lord Wrenbury:—Assume for a moment tha; it does apply, the 
section provides that the buyer is not entitled to make a profit. 

` Mr. AmeerAli:—Any profit over and above tk contract price. 
Sir Erle Richards:—I think that must be so 
_ Lord Haidane:—It would hit you if that section applied, banah 

you would have to give crèdit for the diminution m loss occasioned hy 
the shares being sold at a profit. 

Sir J. Hdge:—It would wipe out a ‘gieat. ane of the damage; the 
buyer then would only lose if the seller made any logs on the result. - 

Sir Erle Richards:—1 have a considerable balance that I have 
recovered, at any rate. What I say is that 3. 107 bås nothing 
to do with it, and does.not apply at all; and s my learned friend, 
Mr. Coltman, is good enough to point out, it has always been construed 
that S. 107-is an alternative remedy which you can apply if you 
like * * -*. Now may I make one general. chservation’. before I 
read the cases ? (referred to by the lower court.) They are cases’ of 4 
wholly different character. One iga case of wrongfal dismissal, where a 
man was dismissed two years before the expiration of his contract, and 
the Court said you must not take as damages all tne. profits he would 


‘have derived, the payments for his services for ttose’ two ‘years, be- 


cause he has his personal freedom for those two years, and you. must 
find out what that is worth and deduct that. These are all cases with 
reference to a contract which is running on. 
- Sir J. Hdge:—The charter party case has noz ching to do with it. 
Sir Erle Richards: —The rule, I submit, is rarfectly clear wiers 
you have a mercantile security. 


Lord Haldane :—There is apt to be a good deal of a AN in 


dealing with these cases on the measure of damages ; for instance, cer- | 


tain special rules have been laid down in the case o. 4 breach of covenant 


to repair or to carry out the terms of a building lease. Again, in some 


of the shipping cases and. charter party cdses a different rule has been — 
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laid down. The whole matter came before the House ‘of Lords in a 
case I remember of the British Westinghouse Electric € Manufacturing | 
Co. Lid. v. The Underground Electric Railway Companies of London 
Lid., 1 where we examined the question as to when you can take 
mitigating sisaumaka ngah into account in estimating the measure of 
damages. 


Sir Erle Richards :—May I remind your Lordship ofa later 
case in which your Lordship gave Judgment, Williams v. Agius 2? 

Lord Haldane :—-That was a case in which we considered 'in the 
House of Lords the rule in Rodocanachie v. Milburn 3; that is the other 
way round. - That is a case where a man contracts to buy and sues for 
breach of contract to sell to him, and it is held that the measure of 
damages is what he-has to pay in the market of the day on which he 
gets the.goods; that is not to be interfered with by anything sub- 
sequent. There are special cases dealt with in the earlier é¢ase in 
the House of Lords. of the British Westinghouse Company v. The 
Underground Railways 1. You say it is the analogy of Rodocanachie 
v. Milburn 3. j < 

` Sir Erle Richards :—It has always been laid down quite élearly, 
I submit it has, that in dealing with the breach of contract of sale of 
a mercantile ‘security you go by the market price and have the 
damages at the time. 

Lord Haldane :—You cannot lay it down rigidly ; in the case in 
House of Lords it was held that the British Westinghouse Company 
contracted to supply certain motors to the’ Metropolitan Electric 
Railway Company and they had broken their contract, they had not 
supplied the quantity in time; thereupon the Electric Railway 
Company were really very glad, because they discovered in the mean- 
time that there were other motors which had been invented since and 
put on the market which very greatly reduced‘ the working 
cost, and the breach of their contract enabled them to ‘refuse 
to go on with the Westinghouse Company and to buy the. 
other motors, which saved them a great deal of maney. The 
breach of contract was a great profit, and we held that must be 
taken into account because the transactions were so interconnected. 

Sir Brie Richards:—I remember that case and I have it hére. 


Lord Haldane:—That was an exception to the general rule. We 
said there were other exceptions; a covenant to repair, for instance, 
stood on a different footing. 

Sir Erle Richards:—The landlord may ‘have a pagg down his hóusė, 
but he is entitled fo recover. 


1. (1912) A. C. 678. . ~. 2, (1914) A. O. 510, 
D é 8. (1886) 18.Q. B. D. 67. 
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Lord Haldane:—We. held, you take that inf account; we did not 
touch the ordinary rule in Rodocanachieyv. Milbucn 1, the action for the 
sale of goods; in: Williams v. Agius 2 we affirmed tkati 


Sir Erle Richards:—I am obliged to your Lordship; I do not 
know that I need discuss it furthér,- because I submit to your Lord- 
ships that William v. Agius 2, affirmed the rule, and your Lordship in 
that case affirmed the Judgment of Lord „Esher Jin a case called 
Rodocanachie v. Milburn 1, 


Lord Haldane: —That as I said, was the otter way round. 

Sir Erle Richards:—Yes, but itis still -he same principle, T 
thought perhaps the one way of putting it is, that where you have got 
a perfectly clear case of market value, then you Lave got your damages 
absolutely ascertained, in the case of the motors, and so on,.but where 
you have got no market value you ‘have to look at something which 


will help you to find market value. I might begin the submission I - 


“wish to make on the point of law by referring =o the Indian Contract 
"Act, which of course governs here, and I submit it put the rule quite 
clearly if your Lordship would be kind enough to refer to S. 73 of 
that Act. I shall submit to your Lordship thas Westinghouse is on 


another point. 4 


Lord Haldane:--I do not suggest it is not, Sut what I a is to 
get the principle quite clear. It is not the case ihat in every instance 
“ of delivery you have simply to look at the pricə in the market ‘and 


compare it with the other price; there are exceptions, and in the . 


Westinghouse case one of the exceptions was reccgnised. That does not 
at all necessarily touch the cause you are M@aling with. This is 
the way it was laid down on page 688 [Reads 1312 A. C. 673.] 


In that case we examined,a number of decicions and distinguished 
them; I need not read it all, but you will notice what is said 
there. We say there “The cases as to the measure of damages for 
breach of a covenant by a lessee to deliver up tha demised premises in 
repair illustrate yet another class of authorities in which the qualifying 
rule has been excluded.” What we held in thas case was it being the 
natural and reasonable course for the Railway Company as business 
people to get new motors at once, and they having made a profit i in 
so getting it, the situation was analogous to wnat would have been 
your situation if the shares had gone up in va-ue and there was no 
damage. I do not think this affects the rule in Rodocanachie v. Mil- 
burn 1 at all; it’ was not intended to, 

Sir Erle Richards ;—I submit it was not ntepded to, and your 
Lordship will not forget that you re-affirmed Rodccanachié v. elilburn 1 

L. (1886) 1809. B.D. 67. - . |2. (1914) a. <0.:510, - 
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two years afterwards, in Williams v. Agius 1.in 1914 Appéal Cases at 
page 510. The real point was somewhat analogous to this in this 
general way that the question was whether “the measure of damages 
was to be the difference between the contract price and the market 
price or whether you had to'look at what happened with regard to 
resale, and so on. It was complicated by the question whether some 
of the parties had made contracts varying their liability; there was a 
question of fact about a contract given ay a broker Ghiron, and it was 


-very complicated. 


Lord Haldane:—The pivot is in the last few lines of the first 
part of the headnote. A contracted to sell to W and W contracted to 
sell to somebody else, and the question was whether damages ought 
to have been paid by A to W. ; 

Sir Erle Richards —May I say on this case that Lord Haldane, 
I think, has summed up this point at page 520? I am rather anxious 
to avoid the other question; that deals with the question about the 
broker’s authority. If you would kindly turn to page 520 you will 


_ see Lord Haldane, says this :— [reads] 


Lord Haldane:—My recollection is that Lord Moulton put it 
very concisely at page 530. 

Sir Erle Richards'—I was going to aah your Tonia: to rofet to 
that. 

Lord Haldane:—“ If these were the only facts of the case the 
contention of the respondents: would be precisely that view of the 


’ damages in the case of an article purchaseable in the market which 


was negatived by the decision in Rodocanachie v. Milburn 2. That case 
rests on the sound ground that itis immaterial what the buyer is 
intending to do with the purchased goods. He is entitled to recover 
the expense of putting himself into the position of having those goods, 
and this he can do by going into the market and purchasing them at 
the market price.” You see what I said was this ; the goods are not 
delivered, the buyer cannot come and say in making his claim, before 
the date of delivery I sold them at a higher price and [I lost profit 
by the non-delivery. On the other hand the seller is not entitled 
to say: The buyer has sold at a loss and that is to be taken into 
account on the other side. 

Sir Erle Richards:—1 was going to read that, bit I should have 
begun a little earlier on page 530, where his Lordship says. “Inasmuch 
as this is a plain case of a failure to deliver a specified quantity of an 
article obtainable in the market, the measure of damages is well 
established. The ease comes under the rule laid down in the case of 
Rodocanachie v. Milburn 2 and regularly and repeatedly followed ever 


1, (1914) A. C. 510. . 2 (1886)18 Q. B. D. 67. 
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since, and ultimately embodied in the Sale of Goods Act 1898 S. 61, 
sub-section 3”. I do ‘rely upon ‘Rodocanackie v. Milburn1 because 
that was the case where the question was whether it was the market 
value of ‘the goods; it was a case of a purchaser not getting delivery, 
but the same principle must apply, I suppose. 

Lord Haldane:—They are all subject to what was said by Lord 
Justico James in the Dunkirk Colliery v. Lever 2 quoted in the 
Westinghouse case, that: the business man, when a business contract 
is broken, must do the best he can to dintinish the loss. In your 
case you say you did the best, which was to Zo into the market on 


the day when delivery ought to have been taken of the shares and to, 


sell them, and you did that. That is your case, Then as I say 
according bo Rodocanachie v. Milburn! and toase other authorities, the 
defendant had nothing whatever to do with . what. you did 
subsequent. That is the way you put it? 

Sir Erle Richards:—Yes, and I say that Rcdocanachie v. Milburn 1 
is in my favouron that view, and. Rodocanachie v. Milburn 1 has the 
authority of the House of Lords. Now, my Lords, might I call 


” your attention to the sections of the fugue: Ccntraet Ack? I want to 


.vefer to S. 73. 

- Sir J. Edge :—I suppose a higher measure of daa might 
exist than the market price, if one man had sail to the ‘other, I want 
to buy 500 tons, or whatever it may be, to deliver under a contract at 
such and such a prige that I have already got. That would be a 
different case. 

Sir Erie Richards :—That was ‘the.case of ihe shoes going.to Paris. 

Sir J. Edge:—The market price would not come in there and 
you have given notice. 

Sir Erle Richards :—Yes, however, let me read S. 73... 

Mr. Ameer Ali :— What was the meaning CG your two letters, tbat 
you were going to re-sell them? Will you explain that before you 
read the section. 


Sir Erle Richards :—¥Frankly I stand on my Ease of the 26th. 


February. 

‘Mr. Ameer Ala: oa do not stand on the previous letters? 

Sir Erle Richards:—No. I now stand or my. letter of the 26th 
February. These negotiations were going on aad E took action on the 


26th- February. Would your Lordships looE-at 8. 73 of the Indian | 


Contract Act? It is AchIX of 1872; ib is healed . “ Of the consequ- 
ences of breach of'contract.” [reads S. 73.] i l 

. Lord Haldane: -—That is the principle recognised in the westi; 
house case. _ | 

1: (1886) 18 Q. B. D. 67. - 8. (1873) 9 Ch. D. 20, 
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Sir Erle Richards:—Yes: pe eae 

Sir J. Hdge:—Also the ship case; they sent the ship 7 Now Zani 
and with a homeward charter party and the charterer refused to take 
her at New Zealand, the owner did not send the ship home empty ; he 
got another voyage. 

Lord Haldane:—And as they did make a profit it was a diminution 
of the damages. 

Sir J. Edge;—The charter cases do not apply. 

‘Lord Haldane:—Just as in the Westinghouse case the Railway 
Company got a great advantage, you might, if the shares had gone up 


“very much on the day you resold, because your business was to get 


the best price on that day. 


Sir Erle Richards:—Then I should have had nothing to complain 
of, but I ckose to take the speculation myself. Would your Lordship 
kindly look at the first illustration to S. 73. [reads illustration A]. 

Lord Haldane:—That is Rodocanachie v. Milburn 1. 

Sir Erle Richards:—Yes, but I submit to your Lordship it covers 
my case precisely; it says you are to take the market price. 

Lord Wrenbury:—This is the vendor. 

Sir Erle Richards:—Yes, but I think there can be no difference. 

' Lord Wrenbury:—I do not say there is, but it is not this case. 

Lord Haldane: —It iy just the other way on. 

Sir Erle Richards: —The same mensure of damages must surely 
apply as between vendor and purchaser. Perhaps I might read Sir - 
Frederick Pollock’s note upon this: he has written a book upen the 
Indian Contract Act. 

Sir.J. Edge:—Is it usual to refer to a living author i in that way ? 
‘We have hesitated to adopt it here. 

Sir Erle Richards:—Then I will not read it. There is always a 
difficulty about applying that rule here, for instance, Mr. Mayne is 


| fortunately still alive. 


Lord Wrenbury:—Counsel is weave capable of getting over kah 


-he says, I am not going to read it as Sir Frederick Pollock’s opinion, 


but I will take this as part of my argument. 

Lord Haldane :—It is not right to read the text-books of living 
authors, but if there is any point you can give if to us as part of your 
argument. 

Sir Erle Richards: :—It is only saying just what I have said, that 
the market price is to govern, and he quotes authorities some of which 
I can refer to. I submit that covers my case absolutely. 

Lord Haldane: ane illustrations Cand D seem to be very\much 
in point. =~ 

1. (1886) 180. B. D. 67. IIN 
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Sir Erle Richards:—I was. going to read shose: [reads.] ` 

Lord Haldane:—You say the principa upon which all those 
sections rest and upon which Rodocanachie v- Milburn 1, rests is not a 
denial of what Lord Justice James said about there being the duty of 
the person whose right is violated to take suck reasonable steps as he 
can bo mitigate the damage to the person who has broken his contract, 
but they rest on this that it is the proper course for a person,who has 
` contracted to sell goods and whose goods have not been accepted to go 
into the market as soon as he learns that the sontract is broken and to 
re-sell the'goods : then he discharges the duty of mitigating loss as far 
as he can, and when he has done that he can recover the difference 
and will have to account for the profit if perchance he has made a profit. 
` Sir Erle Richards :—That is all his’ duty and all he has to do in 
the way of mitigating damages in that case waere there is a market. 

‘Lord Haldane :—Atter that if there has ksen a sale which is quite 
unconnected with this transaction, ot if there has been an opportunity 
of sale quite unconnected with the een: it does not come into 
account. 

Sir Erle Richards:—That really is my whole position. I have 
read illustration (C) but I think. your Lordships will have noticed 
illustration (D) also. 


Mr. Ameer Ali :—At what intervals did you sell the shares ? 


Sir Erle Richards :—The sales went on right up to November, in 
the year of action ; your Lordships will find ib on the last page of the 


. record. . 
Sir J. Hdge:—I should like you to draw attention to eee 


tion (D). | | 

Sir Erle. Richards :—I was going to read shat: [reads]. 

Lord Haldane put it that the prudent man who has to realise 
then has done his duty so far as mitigation of damages is concerned, 
and he has no other duty. In other cases he may have to do more, 
but when you have the case of a marketable security, ib is a thing that 
has.a price in the market and his only duty is to realise then. i 


Lord Haldane:—If he makes losses by hdding on after the date 


of the breach of contract ‘he cannot recover the extra, loss. 

Sir Erle Richards: —No, f 

Lord. Haldane: —It seems to me all the Chief Justice says is, he 
gives illustrations of.certain cases where the duty of the plaintiff was 
held to have bound him to take a course which led to ES which 
mitigation reduced the damages. 

Sir Erle Richards :—Yes, I should -rather like to refer to the 
first case he cites, .because it is a case which is cited in the 

1, (1886) 18 Q. B. D. 67, ep a Ne wets 
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books; it is a decision of Lord Denman, Mr. Justice Patteson, 
Mr. Justice Coleridge and Mr. Justice Erle. It is the case of Pott 
v. Flather, which he mentions on page 60, line 4, it is reported 
in 16 Law Journal, Queen’s Bench, at page 366. This is a caso: 
the Chief Justice greatly relied upon and I submit it is in my favour.. 
The headnote is this: “ Plaintiffs, on the 20th of October 1845, 
sold the defendant twenty railway shares at 25s premium, no day. 
being mentioned for the delivery of the scrip. On.the 21st of 
October the .shares had fallen to 14s premium, and on that day, but 
after business hours, the defendant gave the plaintiffs. notice that he 
should not take the shares. On the 22nd the shares were at 8s 
premium, and the price continued to fall till the 6th of December, when: 
the plaintiffs sold the shares at 17s, discount. An action being 


. brought for breach of the defendant’s contr act:—Held, that the proper `. ` 


measure of damages was the difference in price between the 20th and 
22nd of October.” There was a case where the vendor held on for a, 
time and a. loss resulted, and they held he could not recover. Mr. 
Justice Patteson on page 368 says: “In an action for not delivering, 
the plaintiff is not bound to purchase other goods, and yet the 
measure of damages must be the difference in price between the time of. 
the contract and the time of the delivery. But here you can hardly 
contend that you might wait for any period in order to sell. If the 
shares had risen in value, and there had, therefore, eventually been a 
profit on them, your argument would go to show that the ‘defendant 
could have sued the plaintiffs for the difference. If the plaintiffs 
could wait for ‘any time in order to see how the market would turn, 
the reciprocity would be all on one side.” The Judgments are not 
reported, but it came to this, that they allowed damages as on the 


“date of thé breach and said that must be the rule. 


Lord Haldane :—I suppose what they have said against you here 
is, you did not sell upon the day when the shares should have been 
faken. You said, my rights are ascertained; henceforth we treat the 
shares as ours, they have never been appropriated to you, they are 
our shares, you sold them afterwards and you put'the money in your 
pocket. The question is whether that is so connected with the original 
transaction and arises out of it that it can be deemed to be part of it. 
That is an instance of the Westinghouse case. ; 

Sir Erle Richards :—Yes, I submit it does not and that clearly 
was not the suggestion of the defendants in his written statement, 
but I submit I have no obligation to sell at all. 


Sir J. Edge:—Some of these shares are sold actually i in the 
August and October following. 


Sir Erle Richards :—We sold some in the month of May. We were 
able to nurse these shares ; the first lot we sold at a loss. 
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Sir J.: Edge :—You sold-in July, again in August and, again in 
October. 

Sir Erle Richards = My Lords, I have very , little more to 
say; I think I have made my point. I submit she business of a vendor 
of marketable securities when his buyer will mt accept—I take that 
case in order to eliminate other questions, is tis: he can do what he 
likes with the shares; he is not bound to sell them atal. For 
the purpose of -assessing the damages you assume that he has sold; 
that is for the purpose of getting the measure Ci damages, beeause that 
is what I apprehend we must do to mitigate the loss, but he is not 
bound to sell; it was open to him to hold ther to this day if he liked ; 
there is no obligation ona man to sell ab all, and itis said in one of 
the cases if he does not sell and loses on the isk he cannot recover 
it from the buyer. The positions as betweex him and the seller are 
fixed once and for all on the result which a prudent man would have 
obtained if he sold on the day of the breach. Thatis the whole 
point, I think. : 

Lord Wrenbury :—The proposition is tbis i is it not: Breach of 
contract by purchaser ; the vendor says, I agree there has been a breach 
of contract, contractually these shares were yours, the purchasers, 
but you have broken it, they are not yours nov, they are mine; they 
are mine, and I have also a right in damages against you. I have 
two things, first, the shares, and secondly, a richt in damages, and as 
from that moment the shares are his and næ the’ purchaser’s. If 
they go up, so much the better for him; if they go down, so much the 
worse for him ; that is his affair. 


Sir Erle Richards — Yes. 


Lord Haldane :—And in estimating the damages he is bound to do 
what a prudent person would have done at the date of the breach. He 
can, say it is only a question of estimating the damages ;, that is my 
claim for damages and I limit it to that, and than the shares being his 
by a transaction quite unconnected with the contract of sale, if he 
makes a profit or makes a loss, so much the worse for him in the second 
case, so much the better for him in the first case. 


Sir Erle Richards : — Really that is my mcin point. 


Sir J. Edge :—You sold in April under the market price of the 30th - 


December ; you are not claiming the loss on that. 

Sir Erle Richards :— No. 

Sir J. Edge :—In April you sold at 4s. 

Sir Erle Richards :—Yes. 

Sir J. Edge :-—-The market price at the time f the breach was aie 
you would not be entitled to claim the extra 3d. 

Sir Erle Richards :—No.. 
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Lord Haldane :—Where there is a profit arising by something done 
naturally in the same transaction, as, for instance, what the Railway 
Company did in the Westinghouse case, or as, for instance, what 
was done in Staniforth v. Lyall, where the charters did not take 
delivery of the ship when it arrived in New Zealand and- where the 
owner made the other voyage and made profit, there you must bring 
that into account, but when you have sold or estimated your loss on tha 
day on which the contract is broken, then you have done all that a 
prudent person is called on to do; you have fulfilled your duty, hence- 
forth the shares are yours and you claim the damages. That is your 
argument. : 


Ser Erle Richards :—Yes. I say of course. if there was a profit ` 
arising from what a prudent man would have dono in mitigation of 
damages in selling, I must give credit for that, but as I took the course 
1 did, my case is that the whole matter is crystallised on the day of 
the breach and you have only to look at what a prudent man would 
do. I submit whether he elects to hold them or give them away or sell 
them are not matters you should take into consideration in estimating 
the measure of damages. I submit that is fixed once for all by the 
market value on the day of the breach. 5 


Mr. Coltman :—My Lords, I only desire to add a very few words 
to what my learned leader has said, and those few words will be ad- 
dressed to S. 73 of the Indian Contract Act and the illustrations. 
1 desire to point out that if the Judgment of the appellate side of the 
Chief Court of Lower Burma is right, that will make it necessary to 
add further provisions to 8.73, because that would involve this, 
that in every case you would have to make an enquiry as to what the 
plaintiff had done with the goods or the shares which he had retained 
right up to the date of trial, instead of ascertaining the damages in 
the way set out.in the section. That would certainly be a 
surprising doctrine to introduce, certainly in India, and I think 
here. As I say it would really make these illustrations entirely incon- 
elusive illustrations: (e) would have to be qualified by saying that that 
would be the measure of damages provided the seller had not at any 
day before the trial in fact sold the goods for ahigher price than the 
market price on the day of the breach. With regard to the question of 
his suggested doctrine of election in this case I would only say one 
word, and that is, that is was not proved or suggested that the defend- 
ant was in any way prejudiced by the change of mind on the part of 
the plaintiff, because the market price was the same. 


Lord Haldane :—I do not quite know what election means. When 
a man hag two alternatives and is bound to one or other of those 
alternatives and has to elect between them and he cannot have both 
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then he elects for one and he- may be held to that, bub here you say, 
I suppose; that in no sense is this a case of election. 

Mr. Coltman :--I do say “in no sense is if a case of: election, and 
on that'my position is strengthened because it cannot be suggested 
that my change of mind in any way prejudicec the defendant. 

Lord Wrenbury :—Cannot this point be pus somewhat in this way : 
Under the contract the buyer was entitled to do something and he 
< elected and said I am going to do it, but did not, whereupon the pur- 

chaser says, I am entitled to the profit of yaur doing something else. 
I do not sde much sequence of argument in that. It is quite true he 
said, I am going to re-sell, and if he resold he had to re-sell by auction, 
but he never did re-sell, by auction. What happens? It is said, because 
he re-sold somehow else I am entitled to the profits. 

Lord Haldane:—He was under no obligation to sell by auction 
and he put himself under none. 

Mr, Coltman:—If. your Lordships pleas. That is all I have to 
say. 

; Mr. Frank Dodd for Repondents :— I wld call your Lordships’ 

attention to what would be the effect, I car only point it outas a 


eonsequence, of a successful appeal in this case, namely, that a very, 


well-known rule of law would be entirely broken because the rule of 


law in this and all Courts is that the damages -for the breach of a . 


contract, especially of a mercantile contract, must be such a sum as 
will compensate the person against whom ths breach has been made 
for any loss or damage which he kas sufferad and which naturally 
flowed from the breach. 

Lord Haldane:—But you must have some day at which the 
settlement is ascertained. i 


` Mr. Frank Dodd —1 am going to suggest that, Iam unt sade 


vouring to evade it, there must be a date. 
Lord Haldane :—I\ only took exception to your statsinent of the 


principle because the date isthe material poiat, and you did not men- 


tion the date. . 

Mr. Frank Dodd :—I was going to say 2 reasonable date is an 
absolutely essential point. I cannot go on and assume that because the 
man took.the shares to himself and kept tham for a twelve-month 
and then, and then only, was able to make a profit, that I am entitled 
to come at the end of that period and say that part of that profit 
belonged to me and was mine. 

Lord Haldane :—Any more than he would be entitled to claim the 
loss if he waited twelve- months aod made a loss? 

Mr. Frank Dodd: —Exactly so. There is no dispute about the breach 
ọn the 30th or 31st December, the due date; there can be no dispute 
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about the intention of the appellant after the date, it is manifested by 
his letters which go on to the 4th J anuary ; I am treating these shares 
as yours, I am going to treat them as yours and exercise the power which: 
is given to me uuder the contracts, I am going to follow that course. 
Let me read the exact words :—I will follow the course indicated in the 
correspondence. The letter of the Ind January says “ We have now to 
give you notice that our client intends to re-sell these shares and to 
institute a suit against you for the recovery of any loss, which may 
result from that course”. And seven days are given to us. At that 
time the position was this; he thought, and clearly I think rightly 
thought, that tbe shares were mine, contractually at all events, because 
not only had he tendered, as he says, the certificates, but he tendered to 
us duly executed transfers which of course would be sufficient to give us 


. a complete contractual right to them, and he just says: Now I am going 


to sell the shares. Then there comes a period from the 4th January to 
the 26th February. We have no direct evidence as to what took place 
between those times, but we have the suggestion perfectly clearly made’ 
that there were negotiations between the respective parties. I should 
not bave said there was no evidence because Sir Hrle Richards called 
your Lordship’s attention to the passage in the evidence’ of 
Mr. Dawood which pointed to there being negotiations at that time. 
That carries us down I submit to the 26th February. On the 


` 28th February he begins selling, so the moment when the parties 


were finally at issue on this transaction; as far as one can see, was 
the 26th February. There is a sale within two days. I submit that 
is a sale within the expressed intention of the earlier letters and 
not within the letter which says. We are going to exercise the right 
of selling and cutting the contract as it were, taking the matter into 
our own possession and treating the things as our own goods and 


‘claiming against you on the market rate. 


Lord Haldane :—You reminded me that the date of due delivery 
was the 30th December, the date on which the first actual sale was 
made was what ? 

Mr. Frank Dodd :—The 28th February. 

Lord Haldane -—-More than two months later ? 

Mr. Frank Dodd :—Exactly two months later. 

Lord Haldane :—The damages claimed of course are on the 70th 
December, as ascertained on that date ? 

Mr. Frank Dodd :—Yes. 

Lord Haldane :—Now there were sales upon the 28th February : 
what do you say about that ? | | 

Mr. Frank Dodd:—There was one in March: the proceedings 
commenced in March, and I say all these proceedings, certainly up to 
the proceedings on the 22nd March, were proceedings pursuant to the 
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` 


notice given on the 30th December and rersated down to the 4th P. C. 

January pending the negotiations which had been taking place bebween l Jamal 

the parties. - v. 
Moola 


Lord Wrenbury :—The 26th February was quite the other way. -Dawood 
On the 26th February the vendor in substance said: Iam not going Bons & Co. 
to sell, Iam going to claim the difference between market price and ; 
contract price against you on the 30th December ? 

Mr. Frank Dodd :—The letter says so; at that time I suggest he 
had no right to go back: I want to suggest thit. 

Lord Haldane :—You are going to put the case, L understand it in 
this way, that the duty of a prudent man was to iake whatever was the 
right course. On the 30th December he might, if 2e had liked, have said : 
I will take the market value and claim on that moting, and if I suffer 
loss subsequently that is for me to bear, not fo. the defendant. But- 
he may also say : The prudent course to take is to hold the shares and 
watch my opportunity; it is better for you and mo that I should do that, 
and then he subsequently sells; you have to maka ‘out that it is mutu 
contextu with the original transaction. , 

Lord Wrenbury:—Do you say he said, Iam going to hold the 
shares and sell them for your benefit only if the market rises ? 

Mr, Frank Dodd:—I cannot say he said that. 

Lord Wrenbury:—He said, I am going to sel_ by auction on the 2nd, 
three days hence. 


Mr. Frank Dodd:—Then on the 4th January he said, We shall 

| follow the course indicated, but did not; there ware negotiations going 

on for the purpose so far as I can mare oub, unt Ithe 26th February. 

Lord Haldane:—I do not think he is to be tied to his statement 

that he was going to sell by auction, except as ac admission that that 

was a course, a reasonable and prudent man would have taken; he was 
under no contract or duty. 4 


“mug 


Lord Wrenbury:—His understanding of it was, he said, I am going 
to sell by auction, and I apprehend if you could say if he had sold by 
auction he would have got 5/6, then you would Lave a very good case. 

Mr. Frank Dodd:—T am not bound to use tke words “by auction”. 
By his contract he is limited to auction. By.the 107th section of the 
Indian contract Act he is entitled to sell, whick is another different 
‘matter. Certainly the learned Judge in the First Instance seems to 

` have been clearly of opinion that what they were doing was a sale under 
the 107th section. The Officiating Chief Justics mentions ib in his 
“Judgement. My point is this, if there was a time limit of sales of any 
kind at all it was clearly passed- over until the 2€éh February. I think 
the sale in November is shown on the other side to have-been of a large 
‘block of shares part of which shares were Mr, Jamal’s which had 
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nothing to do with this transaction. There were 1299 out of the last 
block in November; that admittedly _ nad nothing to do with this. 

Sir J. Edge :—~ When do you say these people ought to have sold? 

Mr. Frank Dodd :—They could not sell while negotiations were 
going on. 

Sir J. Edge :—If there were no negotiations going-on when must 
they have sold ? 

Mr. Frank Dodd :—If there bad been none they should have sold 
on the day after the 4th January ; they could have done. 

Sir J. Edge :—They might have endeavoured to sell at once. 

Lord Haldane :—On the 30th December. - 

Mr. Frank Dodd:—I should say they could have sold on the 1st 
January. 

Sir J. Edge :—It is not disputed that the difference betweén the 
market price and the contract price on the lst January is 4/3. 

Mr. Frank Dodd :—May I correct myself; they could not have 


‘sold on the 1st January because three of the contracts were made 


pursuant to the Rules of the Rangoon Stok Exchange and they had to 
wait till the next sale day on the Stock Exchange. 

Mr. Ameer Ali:—On the 4th January they gave seven days by 
the letter. 

Mr. Frank Dodd yes after that they seem to have negotiated, . 
and certainly while negotiations were going on they could not have 
possibly sold. 

Sir J. Hdge:—I am not so sure of that. When do you say they ° 
were bound to sell ? 

Mr. Frank Dodd :—Bound to sell at any reasonable time after the 
parties were completely at issue. 

Sir J. Edge .—At any reasonable time after the issue was joined 
in this suit. 

Mr. Frank Dodd :—No after the bathe were at issue and it was 
obvious a settlement could not be arrived at. 

Sir J. Edge:— They were at issue on the 26th of February. 

Mr. Frank Dodd:—On the 28th of February these gentlemen 
started and sold some. l 

Lord Haldane :—Is it your case that they got into negotiations 
and they came to an agreement that what a prudent person would do 
would be to negotiate and not sell on the 30th of December or imme- 
diately thereafter, but to go on and wait for an opportunity? Is that 
your case? | 

Mr. Frank Dodd:—I would like your Lordships, if-I dared, to 
accept that as my case; but I dare not say that to your Lordships. 

Sir J. Edge:—I want to understand your case. On your case if the 
market price of the shares hac fallen to 3/-on the 28th of February, 
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would they have been enabled to claim. the diffarence between the 3/ 
and the 12/-from you ? . 

Mr. Frank Dodd:—I think so. 

Lord Haldane:— You must say that. 

Mr. Frank Dodd:—lI do say it. 


Lord Haldane:—Then you get so-very near wr all the things # that were 
put by Lord Justice Brett in Rodocanachie v. Milourn as difficulties. 

Mr. Frank Dodd:--The question is if there ie a breach of a contract 
and by a course of contract between the two parties the date for 
determining the right which accrued upon the bach of contract has 
been postponéd, on whichever side it falls, that postponement is an ele- 
ment which must be considered in the judgment. It is perfectly clear 
- in this case that 4/3 was the price on the 28th o? February and it was 

on the 30th of Deember. . 


Lord -Haldane:—Now, just let-us see, to gt it distinctly what 


happened; shall we take your case on the documents on the letters ? - 


In the letter of the 30th of December the Solicitors say that the seller 
will be forced to sell the shares by public auction on or about the 2nd 
proximo ; that,is the proposal but they did not do that. 

Mr. Frank Dodd:—He could not unless there was a public auc- 
tion sale. 

Lord Wrenbury:—lt is “on or about.” 

Mr. Frank Dodd:—There is to be a public auction sale i in bie of 
the contracts. 

Lord Wrenbury:—He says he will sell on or about. 

Mr. Frank Dodd.—Yes. . 

Lord Haldane:—You said he could not sell on the 2nd. 

Mr. Frank Dodd:—He would have to wait umbil-there was a sale. I 


admit his right to sell if there had been no negotiations pending onthe . 


156 January if she had the means of complyihg with the contract. 


‘Sir J. Edge :— Whore do you raise this pant in your written 
statement ? | ` 

Lord Haldane :—He does not raise it. 

Mr. Frank Dodd :—No I do not raise it. 


Lora Haldane:—Anything that is argued, wa will take as open on 


the somewhat general terms of the written statement. You did not 
raise that. srk 

Mr. Frank Dodd :—No. 

Sir J. Edge :—-You simply deny the eee of the other side, 
you put them to proof. 

Mr. Frank Dodd: :—According to the rules >f pleading, we. never 
plead to damages. 
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Sir J. Edge:—I am perfectly well aware of that: You were 
pleading an alternative arrangement by which his right to charge you 
with a breach of contract was postponed. Where did you plead that ? 

Mr.. Frank Dodd :—It is not pleaded. 

Sir J. Hdge:—That you would have to ‘plead; that would be a 
confession and avoidance, would it not ? : 

Mr. Frank Dodd :—I doubt whether it was a material plea, with 
the pleadings put in, as they were after the matters had been going on. 

Sir J. Edge:—It probably would have been material to the 
decision of the case, but you now alleged that owing to some arrange- 
ment or negotiation going om between them he could not elect to treat 
the contract as broken on the 30th of December: he would have to 
wait until after the 26th of February. . 

Mr. Frank Dodd:—I have not made myself clear: I admit it 
was broken, but that there were negotiations going on between the 
parties which suspended his right to exercise the powers which were 
given to him consequent upon the breach of the contract. That there 
was a breach on the 30th of December I cannot dispute for a.moment. 
If there had been no negotiations, I have admitted he could have sold 
on the 1st of January, but negotiations seem to have been continued. 
We have it from the letters and from the evidence of Mr. Dawood that 


: the negotiations continued, as I understand, until the 26th of February. 


Sir J. Hdge —Up to the 26th of February do you say you were 
entitled to say to these people: Give me delivery of these shares ? 

Mr. Frank Dodd :—Yes. ; 

Sir J. Edge :—And say I will pay you the contract price ? 

Mr. Frank Dodd :—Yes, absolutely. He had not claimed that 
they were his and said he rescinded the contract, and I had a right to 
go to him. z . 

Sir J. Edge :— -Does it matter whether he claimed the shares as his 
or not? He had made his tender on the 30th of December and you 
refused to take delivery according to the contract ; you declined to take 
it. 

Lord Haldane — He set up another case which is pleaded asa 
counter-claim against him on account of the rice transactions. 

Mr. Frank Dodd :—Yes. 

Lord Haldane :—Thereis correspondence on that, and then that 
is dropped. f i 

Mr. Frank Dodd :—Yes. | 

Lord Haldane:—Then I cannot find anywhere any bargain bet- 
ween you which obviated the formality of the tender which was to 
treat the shares as sold by him upon the 30th of December. 

Mr. Frank Dodd :—As long as the shares were in his possession, 
as long as any goods sold or shares sold are in the vendor’s possession 
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and have been appropriated to the vendee, ard the vendee comes and 
tenders tho money which is due, it may be with any extra expense of 
‘warehousing or any extra interest or any costs or anything of that 
kind, the vendee is entitled to take pussession. 

Sir J. Edge :--Do you mean that for 12 months after this breach 
of contract your client could have gone to the vendor and said: Here is 
your money, give me the shares ? 

Mr. brank Dodd :--No, that is an unreasonable time. 

Sir J. Edge :— What do you call a reasorable time ? What is the 
length of the reasonable time that he would have to wait in this case 
after the 30th of December ? 

Mr. Frank Dodd :—Seven days; at that iime if he had chosen to 
exercise his powers and we had never got negciiating, that would have 
been enough. Iam not disputing that. 

Mr. Ameer Ali:—Would you. turn to the letter of the 26th of 
February ? I should like to understand what that means. What does 
he expect the defaulting vendee to do? 

Mr. Frank Dodd :—‘‘ We are instructed by Mr. A. K. A. S. Jamal 
that he has not hitherto taken any steps to eaforce his claim against 
you for failing to pay forand take delivery of 23,500 shares in the 
British Burma Petroleum Company Limited st your request in order 
that bis claim might if possible be settled. It now appears that no 
active steps are being taken to settle the matser but that much time 


is being lost. Our client will therefore now proceed to enforce his - 


rights by suit unless the sum of Rupees 1,09,279-6 paid to him by way 
of compensation before the end of this week.” That is calling upon me 
tokpay a sum which he assesses as hê loss in Camages on that date. 

Sir J. Edge :—I daresay he would have ziven you the shares if 
you had paid him the money, but was he baand to? If the vendee 
refuses to take delivery of the shares according to his contract and 
wants to seb up some other centract between he parties.which is not 
the contract which exists, is the vendor boun] to hold his hand and 
hand over the shares whénever the vendee chocses to come ? 

Mr. Frank Dodd :—No, but is that this ase? My client never 
set up any different contract with regard to these shares. 

Sir J. Hdge:— You could not carry out Commercial transactions 
on that basis. 

Mr. Frank Dodd :—-Lord Haldane calls at:ention to the fact that, 
he. sets up he had the claim in respect of the rice transactions, and he 
wanted to set off one payment against the other; he sent his cheque to 
pay for the shares. | 

Sir J. Hdge:—He apparently had a claim whether good or.bad, 
against another firm ; the people he had the claim against were the other 
firm. 
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Mr. Frank Dodd:—Mr. Jamal is a member of the other firm; they 


. were endeavouring to settle it whatever it my be. There is no sugges- 


d 


tion of bad faith on either side with regard to this transaction. 

Sir J. #dge:—XKdo not suggest bad faith. 

Mr. Frank Dodd:—Whatever the ground was, it was discussed. It 
was sufficient to keep negotiations pending until the 26th of February. 
It that date was the date when as Messrs. Giles and Coltman write and 
say, vou not having paid for these shares now and not having taken 
delivery of them as we have been expecting you to do up to the present 
time, we now claim to exercise our cights which are given us and we 
claim against you now for the first time to say it is the difference © 
between the contract price and the market price.........-..... 

Sir J. Hdge:—They are only claiming what the price was on the 
30th of December and what the price was in the following April. * 


Mr. Frank Dodd:—li is the same price; they do not even claim 
that as the 30th of’ December price. 

Sir J Edge:—Oh yes, they do, if you look at the plaint. 

Mr. Frank Dodd:—The 26th of February letter does ‘nob say so. 

Sir J. Edge:—Look at the plaint. 

Lord Wrenbury:—They claim 4/3. 

` Mr. Frank Dodd:—That is so. The claim is made on the 22nd of 

March in that form. On the 26th of February the price was 4/3. If 
that was the date on which their right fo re-sell, as I submit it was 
clearly admitted, was determined to be exercised, I put it all these 


_ sales subsequently to that which followed, there were a good many in 


April and ali at a cousiderable*increase of price, were sales which’ were 
within the principle of the cases in which credit has been given for 
an enhanced price after breach of contract because it goesin mitigation 
of damages and in reduction of the sum payable to the person whose 
contract-has been broken, as the amount of theloss which he has in 
fact suffered. In this case the result of this appeal, if successful, 
will be to give Mr. Jamal 30,000 rupees’ more than he has in fact 
suffered loss; he will have that amount of money. 

Lord. Wrenbury:— When he took the course he did, he took the i 
risk of sustaining a loss of 30,000 rupees if the market went the other 
way. The whole question is: Is it his adventure or the defendant's 
adventure ? 

Ma. Frank Dodd:—I quite agree, if I may respectfully say so. The 
question is when did he take the risk? He did not take it immediately 
at all events; he covered his loss, and made a profit immediately if 
he was holding-us liable. 

Lort Wrenbury:—Did not he at least take it when he said on the 
26th of February. What I claim against you is to take the shares and 
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you pay me-the balance; I ascertain my damages? That is surely the 
substance of that letter; they were his shares then, were they not? 


Mr. Frank Dodd:—It i is a coincidence that it was the same market 
price as on the date of the breach. I submit he was regarding it as the 
market price on that day, and the price at which ae was selling the 
shares. I put that as being the point and the principal thing. 1 know 

- the mere consequences in the matter would not appsal to this Board 


if the law is correct, but I-submit that the law is nst correct in saying ` 


what is the sum which ought to have been awarded. The learned Judge 
of First Instance and the Court of Appeal below, although giving 
different reasons for it, were both striving to the same end, that is to 
give to Mr. Jamal the exact sum which he was entitled to as the 
damages which had been caused to him by the breach of contract of 
which undoubtedly Mr. Dawood had been guilty. 


My Lords, I do not want to go through the cases with regard to., 


that, and I-agree, if I may respectfully say so, with the suggestion that 
this is a case which might be discussed purely and simply according to 
jhe Indian Law, and in that Indian Law at all events the rule as to 
contract price and market price has not been so embcilied as it has been 
embodied into the English Law, because you canno- find that rule in 
any part of the Indian Contract Act although it apars in its double 
form in S. 50 and 51 of the English Sale of Goods Act 1893. 
Certainly the rule which was commonly regarded as arule between 
vendor and purchaser but which is not in fact a rula between vendor 
and purchaser Rodocanachie v. Milburn? was dealing with a ship under 
a charter where the merchants did not get it—and that is the damage 
which Lord Esher was assessing in that case and which no. doubt is the 
correct measure of damage in such cases—has not gct into India; in 
India you must come according to §. 73. I vill not ask your 
Lordships to let me read that again because you have already heard 
it. That only says that he shall have the damages which reusonably 
and naturally follow from the purchase without any assistance of a 
fixed rule that prima facie the damages ave to be calculated as the 
difference between the two respective prices. This is absolutely and 
‘definitely fixed as the first thing to be considered by any tribunal 
and if you remember the date of the judgment, which is in December, 
long after the whole of these sales had been passed, I submit with great 


respect any Judge charging an English Jury in a similar case to this ` 


would have called attention to the fact that this men had made these 
profits and the Jury might have had that question pvt to them. 


Sir J. Edge —He probably would have landed chem in the Coart - 


of Appeal. 
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Mr. Frank Dodd:—No, if he galled the attention of the Jury to 
the question as to whether or not the man had taken these over as his 
own shares and took his own risk; I think he would not have landed 
them in the Court of Appeal if he had called the attention of the Jury 
to that or if the Judge acting as a Jury in this case properly directed 
himself or called attention to the-fact that this sum which they 
awarded, the absolute loss out of pocket, was the real measure of 
damages which Mr. Jamal the Appellint here had suffered. 

(Their Lordships conferred.) 
Lord Haldane:—Sir Erle Richards, we need not trouble you to 
reply. ; 

Their Lordships will make their repert in due course. 

The judgment of their Lordships was delivered by 


Lord Wrenbury :—Under six contracts made at various dates 
between Apriland August 1911 the plaintiff (the appellant) was 
seller to the defendants of certain 23,500 shares at prices amount- 
ing in the aggregate to Rs. 184,125. 10. The date for delivery 
was the 30th December 1911. The contract notes contained a 
term providing that in the event ‘of the buyer not making payment 
on the settlement day the seller should have the option of re-selling 
the shares by auction, and any loss arising should be recoverable 
from the buyer. In some cases the words ran: “by auction at 


“the Exchange at the next “ meeting,” &c. 


By the 30th December the shares had fallen largely in value. 
On that day the vendor tendered the shares and asked payment 
of the price, adding: “ Failing compliance with this request by 
“to-day our client will be forced to sell the said shares by public 
“auction on or about the 2nd proximo, responsible for all losses 
“sustained thereby.” The purchasers did not pay the sum 
demanded. They set up a contention that the seller was indebted 
to them on another transaction, and they sent cheques for the 
differential sum of Rs. 75,925. 10, and called for a transfer of the 
shares. On the 2nd January 1912 the seller repudiated the 
claim toa set-off, and repeated: “We have now to give you 
< notice that our client tends to re-sell these shares and to insti- 


“tute a suit against you for the recovery of any loss which may 
“result from that course.” The purchasers stopped payment of 4 


the cheques, and nothing turns upon the fact that they were 
given. 
Negotiations ensued between the parties which extended to 
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26th, February 1912. On that day the seller, by his agents, 
wrote to the purchasers a letter as follows :— 
oe “71 Phayre Street, Rangoon, 
‘26th February 1912. 


` “ Messrs. Moolla Dawood and fons. 
“ Dear Sirs, 


. © We are instructed by Mr A.K.A S. Jamal tha- he has not hitherto taken 
‘ any steps to enforce his claim against you for failing to pay for and take delivery 


“ of 28,500 shares in the British Burma Petroleum Company, Limited, at your 


‘* request, in order that his ¢laim might, if possible, k> «settled. Ii now appears 
‘* that no active steps are being taken to settle the matter but that much time is 
“ being lost. Our client will therefore now proceed to enforce his tights by suit 


‘unless the sum of Rs. 1,09,219. 6 is paid to him by vay of compensation before ~ 


‘* the end of this week. F 
“ The amount claimed is arrived at by deducting Fs. 74,906. 1, the value of 
‘* 28,500 shares at 4s. 8d., from Rs. 1,84,125. 10, the agreed price of ‘the shares. 


ue Yours fathfully, 
es MOLES "AND COLTMAN ” 


The 4s. 3d. a share there mentioned was the market price 
of the shares on the 30th December. 


` On the 22nd March the seller commenced a suit to recover 
Rs. 1,09,218. 12 as damages for breach measured by the difference 
between the contract price of the shares ard their market price 
(4s. 8d. a share) on the date of the breack, the 380th December 
1911. This is (with a trifling variance the same sum and 
arrived at in the same way as the Rs. 1,09,219. 6 mentioned in 
the letter. 

Immediately after the letter of ‘the 26ta February 1912, viz, 
on the 28 February, the seller commencec to make sale of the 
shares. He sold them all at various dates from the 28th Feb-uary 
onwards. In one case the sale was at Jess than 4s. 3d. (viz.,.. at 
4s) In one case it was at 4s. 3d. In cvery other case it was at 
a higher price. 

The decision under appeal is one whic gives the purchaser 
the benefit of the increased prices which the shares realised, by 
giving him credit in reduction of the damages for the increased 
prices in fact realised over the market price at the 30th December, 
the‘date of the breach. The appellant conteads that this is wrong. 

Their Lordships will frst deal with tke contractual term as 
to re-sale. Upon breach by the purchaser his contractual right to 


the shares fell to the ground. There arose a right to damages,. 


and the stipulation in question was in, thair Lordships’ opinion 
only a stipulation that the seller might, if ke thought fit, liquidate 
the damages by ascertaining the value of tke shares at the date of 
the breach by an auction sale as specified Ti the seller availed 
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himself of that option he was not selling the purchaser’s shares 
with a consequential obligation to account to him for the price 
but was selling shares belonging to the seller which the purchaser 
ought to, but failed to, take up and pay for in order to ascertain 
what was the loss arising by reason of the purchaser not com- 
pleting atthe contract price. Their Lordships are unable to 
agree with the original Judge that the plaintiff's letters of the 30th 
December and 2nd January amounted to’an election to take a 
measure of damages to'be arrived at by a re-sale, Moreover, 
there never was any sale’ by auction under the option. Nothing 
turns upon this provision as to.re-sale. 

The question therefore is the general question and may be, 
stated thus: In a contract for sale of negotiable securities, is the 
measure of damages for breach the difference between the contract 
price and the market price at the date of the breach— with an 
obligation on tke part of the seller to mitigate the damages by 
getting the best price he can at the date of the breach—or is the 
seller bound to reduce the damages, if he can, by subsequent sales 
at better prices? If he is and if the purchaser is entitled to the 
benefit of subsequent sales, it must also be true that he must bear 
the burden, of subsequent losses. The latter proposition is in , 
their Lordships’ opinion impossibie, and the former is equally 
unsound. If the seller holds on to the shares after the breach, 
the speculation as to the way the market will subsequently go is 
the speculation of the seller, not of the buyer, the seller cannot 
recover from. the buyer the loss below the market price at the 


_ date of the breach if the market falls, nor is he liable to the pur- 


chaser for the profit if the market rises. 

It is undoubted law that a plaintiff who sues for damages 
owes the duty of taking all reasonable steps to mitigate the loss 
consequent upon the breach and cannot claim as damages any 
sum which is due to his own neglect. But the loss to be ascer- 
tained is the loss at the date of the breach. If at that date the 
plaintiff could do something or did something which mitigated ; 
the damage, the defendant is entitled to the benefit of it. Stani- 
forth v. Lyall 1, is an illustration of this. But the fact that by 
reason of the loss of the contract which the defendant had | 
failed to perform the plaintiff obtains the benefit of another a con- 
tract which is of value to him, does not entitle the defendant to the 
benefit of the latter contract. Yates v.Wiyte 2, Bradburn v, 

1, (1880) 7 Bing, 169. 2, (1888) 4 Bing, N. ©. 272, 
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Great Western Railway 1, Jebsen v. Has: and West India Dock , 

“The decision in Rodocanachie v. Mdburn 8, that market value 
at the date of the breach is the decisive element, was upheld in 
the House of Lords’ in Williams v. Agius *. The breach in 
Rodocanachie v. Milburn 3 was breach ky the seller to deliver, but 
in their Lordships’ opinion the propositinn is equally true where 
the breach is committed by the buyer. 

The respondents further contend that S. 73 and S. 107 of 
the Indian Contract Act, or one of them, is in their favour. 
As regards S. 107 their Lordships ate unable to see that it 
has any application in the present case. It deals with cases in 
which a seller has a lien on goods or has ‘topped them in transitu. 
The section follows upon sections decling with those subject 
matters. The present case is not ene hich falls under either of 
those heads. The seller was and reméined the legal holder of 
the. shares. 

. As regards S. 73 it is but declarator7 of the right to damages 
which has been discussed in the course Ci this judgment. 

Their Lordships find that upon the appeal the officiating 
Chief Judge rested his judgment on a fnding that the seller re- 


duced his loss by selling the shares at a higher price than obtained ` 


at the date of the breach. This begs the question by assuming 
that loss means loss generally. not loss as the date of the breach. 
The seller’s loss at the date of the breach was and remained the 
difference between contract price and market price at the date. 
When the buyer, committed this; breech the seller remained 
entitled to the shares, and became entitled to damages such as the 
_ law allows. The first of these two properties, viz., the shares, he 
kept fora time and subsequently sold tham in a rising. market. 
- His pocket received benefit, but his loss at the date of the breach 
remained unaffected. f 

Their Lordships will humbly advise His Majesty that this 
appeal ought to be allowed, and the ordezs in the original court 
and in the Appeal Court discharged, and judgment entered for the 
plaintiff according to his plaint, and thet the respondent ought 
to pay the costs in the courts below and pf this appeal. 

Solicitors for appellant: —Arnould £ Son. 

Solicitors for respondents :—Bramad & White. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—The Hon'ble Mr. Justice Sadasiva Aiyar ànd the 

Hon’ble Mr. Justice Napier. 

Sarakki Abdul Rahiman Taragan and another. Appellants* in both 


(Defendants) 
v. 
Muhaidin Pathumal Bivi and another ... Respondents in 
both (Plaintiffs). 
and 
Sarakki Abdul Rahiman Taragan and another. Appeliants+ in both 
(Defendants) 
. D. 
Pathunmal Bivi kas ... Respondents in 
both (Plaintiffs). 


Limitation Act, Art 120, 62— Suit for partition—Mortgage-debi collected by 
co-heirs—Mahomedan Law—Right of suit from day to-day. i 

In a suit for partition by a Mahomedan lady -against her co-heirs one ot the 
reliefs claimed was in respect of the amount of a mortgage debt due to the deceased 
collected by the defendants more than 6 years before suit. 

Held that Art. 120 and not Art. 62 applied to the case and as the right to sue 
accraed from day to-day, the action was not barred. 

Second Appeals against the decrees of the District Court of 
Tinnevelly in A. S. No, 39, 56, 38 and 47 of 1914 preferred 
against the decrees of the Court of the District Munsif of Tinne- 
velly in O. S. No. 259 and 260 of 1911. l 

M. D. Devadoss, for Appellant. l 

T, R. Ramachandra diyar, T. R. Krishnaswami Aiyar, and 
N. A. Krishna diyar, for Respondents. 

The Court delivered the following 

Judgments :—Sadasiva Aiyar, J—These four, connected 
Second Appeals have arisen out of two connected suits brought 


-by three Mussalman ladies—one of the suits was brought by two 


sisters against their two step- brothers and their mother for parti- 
tion ‘of the properties of their father (including the accretions to 
the said properties) and the other suit was by the mother of the 
plaintiffs in the first suit against her said step-sons (the same . 
defendants 1 and 2) for her share. The father died in February 
1898 and these suits were brought in July 1911. 

The Lower Appellate Court modified the order of the Court of 
First Instance in the plaintiffs’ favour on the plaintiffs two appeals 
and dismissed the two appeals of the defendants 1 and 2 preferred 


£S. A. No. 2275 to 2278 of 1914. 27th October 1915 
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to the Lower Appellate Court against those portions of the decrees 
- of the District Munsif which were in the plaintiffs’ favour. Hence 
the defendants have now filed these four second appeals. The 
step-sisters and the step-mother of the appellants have also filed 
two memoranda of objections in two of the four second appeals 
because the Lower Courts did not give them their shares in the 
house standing on the site in Schedule 1 and also gave certain 
vague directions regarding the mode of partition of that site. 

The second appeals 2276 and 2278 may be disposéed of at 
once, In these two second appeals the defendants 1 and 2 
contend that the plaintiffs ought to have been made liable for 
their shares of the debts alleged by the defendants to be family 
debts and also of the expenses alleged to have been incurred by the 
defendants out oftheir own pocket forthe marriage expenses of their 
step-sisters. Both the Lower Courts have found that the marriage 
expenses were incurred out of the profits of the plaintiffs’ shares 
in their father’s properties and the alleged family debts either do 
not exist or were not incurred for purposes binding on the plain- 
tiffs. These are findings of fact which are binding upon us in 
second appeal. Further, the learned District Judge says that “the 
findings of the District Munsif as to the debts were not seriously 
attacked” before him. These second appeals therefore are dis- 
missed with costs. 


The two remaining second appeals 2275 and 2277 are direct- 
ed against the award to the plaintiffs of their shares in two sums 
of Rs. 1,000 and 900 which were received by the defendants 1 and 
2 from the mortgage debtors of their father in 1904 and 1909 
respectively. The attack is+based on three grounds :— 


(1) That as the plaintiffs did not claim any shares in the 
amount of Rs. 1,900 in their ‘plaints as originally framed but 
claimed only shares in certain immovable properties alleged to 
have been purchased with the aid of Rs. 1,900 the Lower Appel- 
late Court was wrong inallowing the plaints to be amended by 
claiming a share in the sums themselves and in awarding such 
shares (the plaintiffs having failed to prove that the immovable 
properties were purchased with the aid of the Rs. 1,900. 

(2) That even if the amendments were properly allowed, the 
Lower Appellate Court ought to have granted to the defendants 1 
and 2 a further opportunity to meet the plaintitfs’ case after such 
amendment. l 
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(3) That the plaintiffs’ claims for ` skares in the sum of 
Rs: 1,900 are barred by limitation. 


I think there is nothing in the first two contentions. The 
amendments were, in my opinion, rightly allowed (Or. 6 R. 17). 
The defendants.1 and 2 -in the 12th paragraph of their written 
statement contended that much more than the value of the plain- 
tiffs’ shares in these amounts and in the other properties of their 
father had been spent for the plaintiffs. The 11th issue also was 
framed on this plea of the defendants and they let in all their 
evidence on that issue. I agree with the remark of the Lower 
Appellate Court that “it was quite open to them” (that is, the, 
defendants 1 and 2) “to have shown already what they did with, 
these moneys and I am afraid it would be nothing but a direct 
incitement to perjury if I allowed them to adduce fresh évidence 
at this stage.” : 

Coming to the third ground of attack, so far as the Rs. 900 
received by the defendants 1 and 2 in 1909 is concerned, the suits 
cannot be barred by limitation as they were broughtin 1911. 
Mr. Devadoss therefore fairly admitted during the concluding 
portion of his arguments that his plea of limitation should be 
confined to the sum of Rs. 1,000 received by the defendants 1 and 
2 in 1904. 

As regards this sum of Rs. 1,000 the Full Bench decision in 
Khadersa Hajee Bappu v. Puthu Veettil Ayissa Ummah lis bind- ` 
jug upon me, The following observations occur in that judgment. 
“In the case of a Mahomedan dying intestate, the estate is at once 
vested in the heirs as tenants-in-common.” i 


“ The answer to the question referred ” (namely, what is the 
article applicable to a suit by one of several Mahomedan heirs 
{or a share of the intestate’s property in the possession of another 
sharer) must be that article 120 is the article applicable “ when 
the property is movable property.” 

Article 120 provides a period of 6 years’ limitation for a suit 
for which no period of limitation is provided elsewhere in the 
first schedule (which first schedule relates to suits) and the time 
from which the pened begins to run is mentioned as ‘ when the 
right to sue accrues.’ 

The next question, therefore, which has to be sadasi is 


whether the right of the plaintiffs to sue their Mussalman co-heirs 





1. (1910) I. L. R. 34 Mad. 511=20 M. L. J. 288 F. B. 
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for their (the plaintiffs’) share of the intesta-es’ properties accrued 


within 6 years of this suit. If the phrase “the right to sue 
accrues,” be interpreted as meaning “the right to sue first accrues,” 
there can be, no doubt, that the plaintiffs’ -ight to recover ‘their 
shares in the Rs. 1,000 accrued in 1904 as soon as the defendants 
1 and 2 received the money from the debtors and the present 
suits brought in 1911 would therefore be bazred. In Mohabharat 
Shaha v. Abdul Hamidkhan 1 Mookerjee, J. says at page 76 “ if 
we are called upon in any concrete case to Jecide the question ” 
(namely, whether the provisions of the Limitation Act do or do 
not apply to suits for partition, administrasion, construction of 


wills, public charities’ and apportionments of rent) “we might. 
. possibly hold that such suits are not beyond the scope of the 


‘Limitation Act, but that in each case the right to sue accrues 


every moment during the whole of the time, that the right to the 
property continues to exist ; for instance, the liability to be parti- 
tioned is one of the incidents of joint property and aco-owner has 
the right to sue for partition at every moment of the’ whole period 
during which he continues to be co-owner. Indeed, it has been 
held in more than one case to be found in tae books that Artiole 
120 and 5. 23 may have to be simultane usly applied to de- 
termine whether or nota suit is barred bz limitation.” These 
observations are, no doubt, obiter ; for, the cuestion which had to 
be decided in that case was whether a decizratory suit brought 
more than 6 years after the denial of the legal character sought to 
be declared by the suit was barred or not; and it was held that 
where the suit is based on a wrong or, injuzy which is in the 
nature of-a completed act, that is, where the wrong ‘is not a 
continuing one in the eye of the law, limitation begins to run 
from the date of the wrong and the questioa whether the right 
to sue is a continuing one is irrelevant, However, it is clear from 
that case that the learned judges did make a distinction between 
suits for partition, administration and the lize suits which do not 


- necessarily arise out of any wrongful act on’ the part of the 


defendant and other suits which-are necessarly based upon such a 

wrong. In the fotmer class of suits, the rigat to sue accrues day 

by day so long as the right to the suit proverty exists. In the 

recent case reported in Marian Beeviammall v. Kadir Meera 

Sahib Tardgan 2, decided by Sankaran Nair and Oldfield, JJ. the 

following remarks occur: “ Tbe defendarts having taken up 
1. (1905) 1 C. L. J. 78. : 2 11916) 29 I. C. 275. 
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possession of ihe property as tenants-in-common they must be 
deemed’ to have been in possession of such property on be- 
half of themselves and of the plaintiff and it lies on them ` 
to say that so far as the plaintiff is concerned the character of 
their possession was changed 6 years before the date of the suit.” 
That was a similar case to the case before us and the learned 
Judges held that the plaintiffs claim was not barred though the 
movables, (namely cash and sovereigns of the value of more than 
Rs. 25,000), in which she (the plaintiff) claimed a share had come 
into the defendants’ (co-heirs’) hands more than 20 years before 
suit.” |, 

This question of limitation is not, however, at all free from 
difficulty. The Allahabad High Court in the case reported in 
Abdul Ghaffur v. Nur Jahan 1, has taken the view that Article 62 
applied toa similar case. (See also Amina Bibi v. Nagin-un-nissa 
Bibi 2, But I think lam bound by the decision in Khadirsa 
Hajee Bappu v. Puthen Veettil Ayissa Ummah 3 and Marian Bevi- 
ammal v. Kadir Meera Sahib Taragan +. I would therefore hold 
that the claims of the plaintiffs for their shares in the Rs. 1,000 
are not barred by limitation. The result is that these two second 
appeals 2275 and 2277 should also be dismissed with costs. 

Coming to the memoranda of objections, we must accept the 
finding by the Lower Courts that the houses on the sites in 
Schedule 1 were built with the self-acquired funds of defendants 
land 2 and that the plaintiffs acquiesced in the erection of the’ 
building found on that site. 

The objections are, however, maintainable in so far as they 
attack the vague reference in the District Munsif’s decrées to the 
Partition Act. The decree in each suit says that “as regards 
house site in Schedule 1, steps be taken under the Partition Act 
4 of 1893 in execution.” What precise steps were intended to be 
taken or directed to be taken is not clear. In the Munsif’s judg- 
ment, the following vague words occur: “Under these circum- 
stances and especially as the defendants 1 and 2 own more than 
a half share in the items” (that is, the house site in Schedule 1) 
“and it is inconvenient to divide the sites after removing the 
buildings. I decide to take action under the Partition Act as re- 
quested by the learned vakil for the defendants 1 and 2.” The 
Partition Act contains only 10 sections. The provisions of the 


1. (1915) 18 A. L. J. 686. 2. (1915) I. L. R. 87 A. 233. 
3. (1910) I. L. R. 34 M. BLL s.c. 20 M.L.J. 288 F.B. 4. (1915) 29 I. C. 276. 
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; Act empower a Court to direct a sale of properties sought to be 


divided if a division of the property itself by metes and bounds . - 
cannot reasonably or conveniently be made. It seems to me. 


that in this case, a sale of the sites alone without the house would 
lead only to further litigation between the purchaser at such a 
sale and the defendants 1 and2 and that it is not the most con- 
venient way of effecting a partition. But the Civil Procedure Code 
in O. 26, R. 14, Clause 1 empowers the Court to authorise the Com- 
missioner who is appointed before a final decree for partition is 


passed,to award sums to be paid to one or more of the sharers for the . 


purpose of equalising the value of the shares, O. 20, R. 18, Clause 2 


further empowers the Court in its preliminary decree to give such - 


further directions as may be required to effect the most equitable 
partition. I would therefore modify the decrees of the Dower 
Courts in suit 259 of 1911 by omitting the clause “ that as regards 


the house sites in Schedule 1 steps be taken under the Partition , 


Act 4 of 1893 in execution and” and by substituting for the 
clause, “and the plaintiffs do recover 14/48th share of the value 
of the house sites abovesaid” the following namely, “that the 
Commissioner to be appointed before the final decree ig passed be 
authorised to award 14/48th share of the value of the house ‘sites 
in Schedule 1 to the plaintiffs for the purpose Of.equalising the 
value of the shares, allowing the defendants 1 and 2 to take the 
sites themselves exclusively.” A similar modification with the 
necessary. variation as to the fractional share will be made in the 
decree in the other suit. There will be no order as to costs in 
the memoranda, of objections. a 


Napier, J.:—I agree. I think that we must give a broad 
construction to the words “right to sue accrues ” in an “omnibus” 
article like 120. The specific articles contain various different 
starting points of limitation and doubtless if the Legislature had 
succeeded in providing for every class of suit, words more suited 
to each suit would have been used and not this general language, 
In this case we are entitled to treat this right as a continuing 


right to sue from day to-day. Any other construction would 


work the greatest injustice, 7. 
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PRIVY COUNCIL. 


Present :—Viscount Haldane, Lord Parmoor, Lord Wren- 
bury, Sir John Edge and Mr. Amecr Ali. 


‘On Appeal from the High Court of Judicature at Fort 
William, Bengal. 


Bhupendra Krishna Ghose and another ... Appellants * 
v. 
Amarendra Nath Dey and another ... Respondents. 


Hindu Law—Dayabhaga School—Will—Indian Succession Act of 1865, S. 111 
—Testator’s power—Widow's estate—Adoption—Construction. 


Where a Hindu by his will empowered his widow to adopt five sons one 
after the other in case of their demise and in the event of her dying without , 
adopting or the adopted son predeceasing her without leaving any male issue, 
directed the estate after her death to pass to the sons of his sister and the 
widow dying after the adopted son who died without .leaving male issue, the, 
adoptive mother of the testator claimed the estate as against the nephews: - 


Held, that the gift in favour of the nephews took effect and was not affected by 
S. 111 of the Succession Act inasmuch as the event on the occurrence of which the! 
distribution was to take place was the death of the widow. 


Under the Dayabhaga Law a testator could lay down that his widow should in 
spite of an adoption to be inade by her, remain in possession during her lifetime. t 


S. 111 ofthe Succession, Act should be applied only to cases strictly coming 
within its scope. ‘ 


Appeal from’a judgment and Decree of the High Court dated 
November, 28, 1913 confirming a Judgment and Decree .of the 
same Court (Original Side) dated June 19, 1912. e 


One Herumbo Nath Ghose died on November, 10, 1907. By 
his will he empowered his widow to adopt a son and in case of 
his dying without male issue to adopt four more one after the. 
other in the same contingency. In the event of her dying. 
without adopting or the adopted son dying before her without. 
leaving a male issue, his estate was to pass on to the sons of his 
sister, The widow adopted a boy who djed without leaving a- 
male issue and then she died without adopting any other son. 
The adoptive mother of the testator and then the next reversioner 
of the adopted son claimed the estate alleging that by the act of 
adoption the estate. vested in the adopted scn and so they were 
entitled to the estate as against the nephews alleging that the 
bequest, in their favour failed under S. 111 of the Indian Succession 


cam ampang 
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Act of 1865. Both branches of the High Court having decided in 
favour of the validity of the bequest to the nephews, the claimants 
then appealed to His Majesty in Council. 


Sir Robert Finlay, K. C. , Upjohn, K. C., Sir W. Garth and 
Dunne for the Appellants. 


The widow adopted a son who died before her without 
leaving a son. The question is whether on the death of the 
widow the nephews of the testator could succeed. 


The whole question is whether the Hindu Law admitted 
of executory devise without an estate before. The Hindu Law 
of devise was based upon gift, One could not make a will in 
futuro, not even by way of executory devise. He could not make 
the property go over. By S. 111 of the Indian Succession Act, 
which was not originally intended to apply to the Hindus, but 
was made so by the Hindu Wills Act 1870, he could not make 
such a devise. The estate was in the widow and afterwards in 
the adopted son who took as an heir and not under the will. The 
will gave power to the widow to adopt. The adopted son took 
as an heir and not as a devisee. The testator could not cut down 
the estate of the heir by gift in futuro. Tagore case, I. A. Sup. 
Vol. p. 47, at 66-70. 


There mist be gift in presenti for the validity of a gift 
in future. The testator could not create a gift to take effect 
ten years hence, The son took by succession and the rest by 
devise. 


Even if you implied a gift in presenti the bequest was 
bad under S. 111 of the Indian Succession Act. If the gift was of 
a life estate to widow and on her adopting to the adopted 30n, 
the period for distribution was the death of the testator or at any 
rate the death of the adopted son. Whether the widow could adopt 
another son depended on certain events. In Amulya Charan Seal 
v. Kali Das Sen 1 it was held that if the adopted son died leav- 
ing son or a widow, the testator’s widow could not adopt. S. 111 
was intended to provide that no executory bequest was to be good 
when one title which, but for the executory bequest would be 
absolute had vested. Distribution was not to be delayed further 
to see whether a specified event would happen. 
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Reference was made to Norendranath Sircar v. Kamala- 
bhasini 1, Soorjeemoney Dasi v. Deenobundo Mullick 2, Bhoobun 
Moyee v, Ram Kishore 3, Ghose v, Mitter 4, Bai. Motivahoo v. 
Bai Mamoobai 5, Gordhandas Soonderdas v. Bai Ramcoover 6, 
Manikyamala Bose v. Nanda Kumar Bose 7, Mayne’ s ‘Hindu 
Law- para. 624, 

De Gruyther, K. C: (with him Dube) for respondents contend- 
ed that S. 111 was intended to be a statutory rule of construction 
of a will; it did not in any way further or cut down the right of the 
testator. It was said that this Board had taken a contrary view in 
Radha Prasad Mullick v. Ranee Mani Dasee 8. The words of the 
will were exactly the words of clause (b) of S. 111. S. 111 was 
considered by this. Board in Chunilal Parvatishankar v. Bai 
Samrath 9, The statute was based upon Edwards v, Edwards 10, 
which laid down a certain rule of construction. It is said that it 
would be against Hindu doctrine that an estate could remain, in 
abeyance and that there must be a gift to take effect ab once 
to support a gift in futuro. . 

Mr. Ameer Ali—Thait is not strict Hindu Law but has grown 
up under our system. 

Lord Haldane.—The Judges have introduced English Law 
into the Hindu system. 


If they could not find a specific rule they could apply justice, 
equity and good conscience and that had been held to be the 


English Law in so far as it is applicable. Delivery of possession 


was only meant to complete a gift asa formality Kali Das 
Mullick v. Kanhyalal 11, Execution of a deed was sufficient to 
pass property in a gift without delivery. All that 10 M.I. A. said 
was that it was not necessary to provide for a son by will. 


Sir R. Finlay in reply. 
The Judgment of their Lordships was delivered by 


Mr. Ameer Ali.—This is an appeal from a judgment and 
decree of the High Court of Calcutta pronounced in a suit which 
relates to the will of one Herumbo Nath Ghose, a Hindu inhabi- 





“4. (1896) L. R. 23 I. A. 18. 2. (1862) 9 M. I. A. 128, 185. 
3. (1865) 10 M. I. A. 279, 308-9. £. (1877) I. L. R, 20. 295. 

5. (1897) L. R. 24 I. A. 98, 104-5=I. L. R. 21 B. 709. 

6. (1901) I. L. R. 26 B 449, 467. 7. (1906) I.L.R. 88 C. 1306, 1819-14. 
8, (1908) L. R. 35 I. A. 118, 126, 127. 9. (1914) I. L. R. 38 B. 899. (P. C.) 
10, (1852) 15 Beav. 361. 11. (r889) L. R. 111. A. 218. 
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tant of the town of Calcutta, subject to the, Dayabhaga School 
- who died on the 10th of November’ 1907. 


The material portion of the will, which bears date the 26th 
June 1898, is in the following terms :— 


“ This is the last Will and Testament of me Herumbo Nath Ghose of No. 45 

“ Pathuriaghata Street Calcutta, son of Ginndra Chunder Ghose, deceased zemin- 

“ dar. : I revoke all prior testamentary. writings and appoint my wife Srimati Pori- 

‘* toshini Dassi to be the sole executrix of this my will, I hereby authorize my said 

“wife to adopt Dattaka putra. In case,of death of an adopted son my said wife 

““ shall adopt one after another five sons in succession. If my said wife dies with- 

“out adopting a son or if such adopted son predeceases her without leaving any 

*' male issue, in such case, my estate after the death of my said wife shall pass to 

“ the sons of my sister Srimati Benodini Dassi who may be living at the time of 
“ my death. ” 


On the Simeon death his widow Poritoshini Dassi -applied 
for and obtained probate of the will. The estate of Herumbo 
accordingly vested:in her as his legal representative and remained 
in her possession until her death three years later. It is alleged 
that in August 1909 she, in pursuance of the authority given to 
her by her deceased husband, adopted an infant of the name of 
Hem Chunder Dey. This child died on the 11th of March 1910 
which was followed by the death of Poritoshini herself shortly 
after. 


The present suit was instituted on the 30th of March 1910 


by Kissory Moni Dassi, the adoptive mother of Herumbo, against’ 


the two sons of Benodini Dassi, his sister, for a declaration that 
in the events that had happened the devise to them had failed, 
and that the testator’s estate had devolved on'her. Kissory Moni 
died in’ September following, whereupon one Trailokya Nath 
Ghose, who alleged himself to be the next reversioner of the 
infant Hem, was substituted in her place. Tarilokya has died 
since the trial ; and the present appellants are his son and widow 
who represent him as his executor and executrix respectively. 
The fact of the adoption by Poritishini of the infant Hem was 
denied by the respondents, but the. question has not been tried. 
Both the courts in India have dealt with the case on the assump- 
tion has not been tried.. Both the courts in. India have dealt with. 
the case on the assumption that the adoption was duly made as 
alleged by the plaintiff ; and on the construction of the will have 
held that as the adopted son died without leaving male issue, on 
the death of the widow the bequest to the sons of Benodini took 
effect and they accordingly. dismissed the suit. . 
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The judgment of the High Court is challenged on two 
grounds; firstly, it is urged that on the adoption of the infant, the 
estate vested in him as full owner by virtue of the Hindu law of 
inheritance, that he took it in his capacity of son and not as 
devisee under the will, and on his death the property devolved on 
his heirs. Consequently, it is contended the excutory devise in 
favour of the respondents failed completely. Secondly, it is con- 
tended that it fails also under the provisions of 5.111 of the Indian . 
Sucecssion Act (X. of 1865) which has been made applicable to 
Hindu by the Hindu Wills Act (of 1870). 


It is to be observed that the will in this case dces not infringe 
the rules which lay down the limitations on the testamentary 
powers of a Hindu. The bequest is to persons who were in 
existence at the time of the testator’s death, and he does not create 
any estate unknown to Hindu law. Before proceeding to examine 
the will in order to discover the intentions of the testator, their 
Lordships desire to make one further observation, viz., that under | 
the Dayabhaga, the testator has not only the power of authorizing 
his widow to adopt a son to him, and in case of the death of such 
adopted son, to make other adoptions in order to ensure the > 
performance of those religious rites on which depend his salva- 
tion in after life, but he can attach to such authority a direction 
that her estate should not be interfered with or divested during 
her life, just as he can postpone the succession of his natural-born 
son by interpcsing a life estate. . 


In the present case had the testator given to the widow a 
power to adopt without constituting her his executrix she would 
have taken merely a widow’s interest which would have become 
divested on her adopting a son. Itis clear, however, from the 
language of the will that the testator was anxious thatthere being 
no natural born son, a son should be adopted who and whose male 
issue should duly perform those religious rites which are consider- 
ed essential in the Hindu system for the salvation of the deceased. 
With this object he empcwered her to make five successive adop- 
tions and constituted her his executrix to give effect’ to his 
wishes. If the first son so adopted died in her lifetime without 


-leaving male issue, she had the power to adopt a second; or. a 


third, fourth, or fifth in case the second, third, or fourth also died 
without leaving male issue. Thus the power to adopt confided ‘to 
the widow could not be exhausted so longs she was alive until 
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the directions of the testator had been fully carried out. It is 
obvious that the estate could pass only to the son who survived 
her, or, in case of his death in her lifetime, to his male issue, if he 
left any. Otherwise the whole object with which the power was 
given to, the widow for. making the adoptions would be defeated. 
The estate was in the widow during her life; the gift over is ex- 
pressly declared to take effect after.her decease in case of the 
failure of the adoptions without securing the object.the testator 
had in view. Their Lordships conceive that a mere statement of 
. the purpose of the testator which is apparent on the face of the 
will and of the consequences resulting from the contention advan- 
ced on behalf of the appellants is sufficient to show its fallacy. 


The infant, who was adopted by the widow died in her life- 
time unmarried and without leaving any issue, and as she died a 
few days latter she was unable to give further effect to the wishes 
of her deceased husband. On her death, therefore, the gift to the 
sons of Benodini, the testator’s sister named in the will, took 
effect, and the estate passed to them. But it has been strenuously 
contended that under the provisions of $S. 111 of the Indian 
Succession Act the bequest to them is void. That section runs as 
follows :— ; 

** Where a legacy is given if a specified uncertain event shall happen, and no 

“ time is mentioned in the will for thé occurrence of that event, the legacy cannot 

|“ take effect unless such event happens before the period when the fund bequeathed 
“is payable or distributable.” 

Section 111 embodies the rule enunciated in Edwards v. 
Edwards 1, The rule of construction laid down in that case has 
besn considerably modified by later English decisions.. The 
Indian Act, however, has given it statutory force. Even in India 
as regards Hindus, its application is confined to special tracts 
such as the territories subject to the Lieutenant Governor of 
Bengal and the Presidency towris of Bombay and Madras. Their 
Lordships think that it should beapplied only to cases strictly 
coming within its scope. In the present case the event on the 
occurrence of which the distribution was to take place is distinctly 
mentioned as being the death of the widow. That being so the 
gift to the nephews is. not affected by Section 111 and must take 

| effect. 
Their Lordships are of opinion that the judgments of the 
courts in. India are correct and that this appeal should be dismiss- 


- e—a aaeei 


1. (1852) 15 Beav. p. 351- : 
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ed with the costs,and they will humbly advise His Majesty 
accordingly. l 

Solicitor for appellants :—G, C. Farr. 

Solicitor for respondents :— Watkins 4 Hunter. 





PRIVY COUNCIL. 
Present :—Viscount Haldane, Lord Parmoor, Lord Wren- 
bury, Sir John Edge and Mr. Ameer Ali. 
[On Appeal from the High Court at Calcutta. | 


Musabur Sahu and another ... Appellants * 
v, ' f 
Lala Hakim Lal and another ... Respondents. 


Fraudulent conveyance—Transfer of Property Act of 1882, 8. 53—To defeat 
or delay creditor—Preference of ong creditor over ancther—Consideration—Debt— 


Benefit to debtor. 


P.C. 


— 


Musabur 
Babu 


v. 
Lala Hakim 
La. 


Where no consideration of the law .of bankruptcy applies there is nothing to 
prevent a debtor paying one creditor in full and leaving the others unpaid although 
the result may be that the rest of his assets is insufficient to pay his remaining 
a Moroney 1 followed. 

Where a transfer is made, for adequate consideration, in satisfaction of genuine 
debts, and without reservation of any benefit to the debtor it could not be im- 
peached under S. 98 of the Transfer Property Act. 

Appeal from a Judgment and decree of the High Court 
dated April 3, 1907 revising a judgment and decree of the Court 
of the Subordinate Judge of Mozafferpore dated July 30, 1904. 

The material facts of the casean sufficiently set forth in 
Their Lordships’ Judgment. The Judgment of the High Court is 
reported in I. L. R, 34 Cal. at p. 999. 

There were two different suits instituted in the Lower Court, 
but at the instance of the plaintiff appellants were set down for- 
hearing together. Then they themselves raised. objection to that 
mode of trial. The Judge however gave only one Judgment., The ` 
appellants at the Privy Council endeavoured to make use of evi- 
dence given in one suit in the other. 

Dube for the appellants contended that on December 14, 1900 
the appellants instituted a suit against one Kishan Benode Upadhya 
for the recovery of Rs. 12,695. The appellants become aware of the 
intention of Kishun Benode to dispose of his properties in order _ 
to defeat or delay the execution of the decree to be passed. An 
application was accordingly made under S. 483 of Code of Civil 


* 29nd November 1913. ; 
1, .(1888) L. R. 21 Ir. 27. 
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Procedure of 1882 to call upon the\said Kishun Benode to fur- 
nish security to satisfy the decree that might be passed against 
him. The application; was rejected on the said Kishun Benode 
filing an affidavit to the effect that he did-not hear such an intention 
during the tendency of the proceedings in tke suit the respondents 
were busy conspiring with thesaid Kishun Benode as to devising 
a scheme in order to delay or defeat the execution of the decree 
to be passed. The fraudulent scheme adopied was the execution 
of two documents by the said Kishun Benode on 8. 2, 1901, 
whereby he conveyed practically all his incmovable properties to 
the respondents and their near relations. The first was a mort- 
gage bond executed in the name of Kanta Prosad who was the 
nephew anda ward of the respondent Paru Aotar Lal, while 
the ‘second was executed in favour of the respondent Hakim Lal. 
The transaction was not bona fide and therefore paying a valuable 
consideration would not take the case out ož the provision of S. 53 
of Transfer of Property Act the transaction was to defeat the 
creditors and must fall. Nothing could be done to favour one 
creditor as against other creditors. 

Reference was made to Cadogan v. Kennett 1 Middleton v. 
Pollock 2 and Narayana Pattar v. Viraraghavan Pattar °. 

Dunne appeared for the respondents bt was not called upons 

The Judgment of their Lordships was delivered by 

Lord Wrenbury :—On the 2nd September 1901 Kishun 
Benode executed two kobalas or conveyarces the one to Kamta 
Prashad and the other to Hakim Lal. Thsy were conveyances 
of certain lands, the parcels in the second ceed being much more 
numerous than those in the first deed. Kamta Prashad was the 


nephew of Ram Aotar Lal, a brother of Hekim Lal. He wasa 


minor and Ram Aotar Lal was his guardian. 

The plaintiff, Musahar Sahu, was at tais date a creditor of 
Kishun Benode. He had on the 14th Dec mber 1900 sued for 
the debt and on the 5th January 1901 had presented a petition 
for security by way, of attachment before juigment. On the 11th 
February 1901, Kishun Benode had made an affidavit that he did 
not intend to transfer any of his properties, and accordingly on 
the 11th February 1901 the petition was dismissed. 

In this state of facts the two kobalas vere executed by the 
debtor on the 2nd September 1901. 


1.’ (1776) 2 Cowper. 482. 2. (1376) 2 Ch. D. 108, 
3. (1899) I. L. RB. 98 Mad. 134. 
16 
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On the 5th -December 1901 the plaintiff obtained judgment 
in bis action for Rs. 12,695-10 and costs. The defendant did 
not appear atthe trial. On the 21st December 1901, Kishun 
Benode applied for a re-hearing, but on the 2nd August 1902 
that application was dismissed by default. In the interval, vèz., 
on the llth June 1902, the transferees had obtained an order 
for registration of their names in respect of the properties 
transferred, , i 

Under these circumstances two suits were brought to set 
aside the kobalas on the ground that within S. 53 of the Transfer 
of Property Act IV of 1882, the transfers were made with intent 
to defeat or delay the creditors of -Kishun Benode. 

The Subordinate Judge set aside the first kobala on the 
ground that no consideration was paid, that a debt ‘of Rs. 6,835 
therein alleged to be due to Kamta Prashad was fictitious, that 
the transfer was made gratuitously, and that the transfer was 
made with intent to defraud. An appeal was dismissed with costs, 
and this decision is not questioned before this Board. 

As regards the second kobala, there are concurrent findings 
that the consideration for this deed was real and not fictitious. 


The Subordinate Judge nevertheless decided in favour of the 
plaintiff. Upon appeal this decision was reversed, and the second 


kobala upheld. From that decision the plaintiff has brought this 
appeal. 

The appellant‘ has not argued that the law is wrongly laid 
down in the judgment of the High Court. His contention is that 
the two deeds of the 2nd September 1901 form really one trans- 
action, and that the second kobala must fall with the first. 

As matter of law their Lordships take it to be clear that in 


‘a case in which no consideration of the law of bankruptcy applies 


there is nothing to-prevent a debtor paying one creditor in full 
and leaving others unpaid although the result may.be that the rest 
of his assets will be insufficient to provide for the payment of the 
rest of his debts. The law is, in their Lordships’ opinion rightly 
stated by Palles, C. B., in Re Moroney 1 where he says:— _ 
“The right of the creditors taken as a whole is that all the property of the 
“ debtor should:be applied in payment of demands of them or some of them, with- 
“ out any portion of it being parted with or without consideration or reserved or re- 
*' tained by the debtor to their prejudice. It follows trom this, that security given 
‘* by a debtor to one creditor upon a portion of or upon all his property. Although the 
“ effect of it or even the interest of the debtor in making it, may be to defeat an 


+1. (1888) L. R., 21 Irish 27. 
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“ expected exesution of another creditor, is not a frauc within the Statute, because 
‘‘ notwithstanding such an act, the entire propezty remains availablo for the 
““ ereditors or some or onc of them, and as the Statute gives no right to rateable 
t distribution, the right of the creditors by such act is not invaded or affected.” 


The transfer which defeats or delays creditors is not an in- 
strument which prefers one creditor to another, but an instrument 
which removes property from the creditczs to the benefit of the 
debtor. The debtor must not retain a benefit for himself. He 
may pay one creditor and leave another unpaid Middleton v. 
Pollock 1. So soon as it is found that the transfer here impeached 
was made for adequate consideration in satisfaction of genuine 
debts, and without reservation of any benefit to ‘the debtor 
it follows that no ground for impeaching it liés in the fact that the 
plaintiff who also was a creditor was a loser by payment being made 
to this preferred creditor—there being in the case no question of 
bankruptcy. 

The argument presented to their Lordships has in substance 
been that the transaction of the 2nd Sept:mber 1901 was one 
transaction: that (1) Kamta Prashad, the nephew, the minor and 
ward, and (2) Hakim Lal, the uncle of Kam a and brother of Ram 
Aotar Lal, the minor’s guardian, are ior this purpose not 
distinguishable as independent transférees, that from the 11th 
February 1901 until after the 11th June 1902 Kishun Benode was 
playing for time, and that this fact and the fact that the former 
kobala was fictitious and fraudulent show that the latter kobala 
was fraudulent also. Their Lordships do not accept this conten- 
tion. The kobala in favour of Hakim Lal mast stand or fall on its 
own merits. The concurrent findings that the consideration for the 
deed was rea] reduces the case to one in which the debtor has pre- 
ferred one creditor to the detriment of another, but this in itself 
is no ground for impeaching it under the section even if the debt- 
or was intending to defeat an anticipated execution by the plain- 
tiff. 

Their Lordships will humbly advise His Majesty that the 
Appeal should stand dismissed with costs. 

Solicitor’s for appellants :—T. L. Wilson and Co. 


Solicitors for respondents :—Watkins and Hunter. 





1. (1876) 2 Ch. Div. 104, 10), 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
APPELLATE JURISDICTION. 


Present :—Sir Jokn Wallis Chief Justice and Mr. Justice 
Seshagiri Aiyar. 


V. V. Srinivasa Aiyangar, High Court Vakil, Appellant * 
Receiver to the Estate of A. Muniswamy 


Chetty, deceased. 
V. 
V. Kannappa Chetti and others ... Respondents, 
Letters Patent (Madras) Cl. 12—Suit for land cr other immovable property— 


Damages for cutting trees on lands outside Madras—Practicc—Orginal Side—Costs 
—Fees paid to advocate appearing with Vakil—Cannot be allowed against opposite 
party. 

A suit for damages for cutting and carrying away trees on land outside the local 


limits of the ordinary civil Jurisdiction of the High Court “isa suit for land or 
other immovable property ” within the meaning of Clause 12 of the Letters Patent. 


On the Original Side a party who is represented by a counsel instructed by a 
Vakil has uo right to recover from the opposite party as part of the costs of the suit, 
the fees paid to the counsel. 

On appeal from the judgment and decree of the Honourable 
Mr. Justice Sankaran Nair in the Ordinary Original Civil juris- 


diction of this Court in C. S. No. 448 of 1912. 


C. P. Ramaswami Iyer for Appellants. 


M.A. Thirunarayana Chari, V. Parihasarathi Aiyangar and 
C. Pattabhirama Aiyangar for Respondents. 


The Court delivered the following 


Judgments :—The Chief Justice.—The first question in this 
appeal is whether a suit for damages for cutting and carrying 
away trees is a suit for land or other immovable property 
within the meaning of Clause 12 of the Letters Patent as 
held by Sankaran Nam J, as, if so, the suit was properly dismissed 
as the land on which the trees were growing was situated outside 
the jurisdiction. Ido not think the question whether a decision in- 
volving the question of title in such a suit would be res judicata in à 
subsequent suit for the land is very relevant to an inquiry what is in- 
cluded in the words “suit for land or other immovable property,” and 
assuming that a suit for-cutting and carrying away trees does not 
come within these words, a decision in such a suit on a question 





* Q. S. A. No. 51 of 1914. 7th December 1915. 
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of title by a Court other than the Court witain the hmils of whose 
jurisdiction the land, is situated would not in my opinion under 


S, 11 of the Code of Civil Procedure de res jadicata in a subsequent ` 


suit in the proper Courts for the recovery of the land itself as the 
first Court was not competent to try the scbsequent suit. I can- 
not therefore agree with the learned Jucge that the test of res 
‘judicata applies to a case like this. 

English law had its writs of right, wris of entry, and assize 
of novel disseisin and the action of ejectment which superseded 
them, but knew of nothing so simple as “a suit for land or other 
immovable property ” and English decision: therefore threw little 
light on this expression, which so far as appears, is first found in 
the Civil Procedure Code of 1859 drafted ander the advice of Sir 
Barnes Peacock, and was reproduced in ihe Letters Patent of 
the three High Courts with original jurisdiction. These words 
have been explained or expanded in the subsequent Codes, and 
S. 16 (e) of the present code expressly includes suits for compen- 
sation for wrong to immovable property among suits triable 
only where the immovable property is situated. Alterations 
. in the Code subsequent to the Letters Patent are of course of no 
assistance except in so far as they can bo regarded’ as merely 
declaratory cf what was already included in these words when 
first enacted in the code of 1859. 

_ In Manappa Mudah v. S.T. McCar-iy 1, it was held that 
suit for trespass to land were cognisable >y the court of small 
causes under the Act then in force which gave jurisdiction in 
suits for damages up to Rs 500, and it was pointed out that the 
Act contained no such restriction as occurred in the Country 
Courts Act 9 and 10 Vict. C. 95,5. 58 -estricting them from 
taking cognisance of any suit, in which the title fo any corporeal 
or incorporeal hereditaments etc., shall be a question.” 

In Nalum Lakshmikantham vi Kris.naswamy Mudaliar 2, 
Moore, J. following the Calcutta decisions held that a suit 
for sale on a mortgage was a suit for land, and expressed the 
opinion obiter that S. 16 of the Code as it now stands is only an 
amplifiéation with details of the words in the code of 1859 and 
the Letters Patent. 

In Maturi Subbayya v. Kota Krishncyya 3, the court distin- 
guished the decision in John Young v. Munglapally Ramaya 4, 


- 1. (1881) I. L. R. 3 M. 192. 2. 1908) I. D. R. 27 M. 158 
~- 8. (1904) I. L. R. 28 M. 227. 4. 11866) 3 M. H. C. R. 125. 
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on the ground that the latter case was decided under the code of 
1859 and not under the present code, but, the question is not 
discussed. In-Raghojt v. Bonajt 1, a suit for a declaration of title 
to land outside the jurisdiction of the Bombay High Court and 
for an injunction Jenkins, C. J. observed that the words suit 
for Jand must be wider than ejectment; and after referring 
to British South Africa Company v. Companhia De Mocam- 
bique 2 where it was held that a'suit for trespass to foreign land 
would not lie in England where the title was in question went on 


_ to say that this should make us pause before we put on the words 


“suits for land” a construction that might require us to decide 
the title to land abroad. .The later decision of Davar, Jin Zulekabaa 


_ v. Ebrahim Haji Vyedina 3 where all the authorities are examined 


is also in favour of putting a wide construction on these words in 
the Letters Patent. Lastly, we have the very recent decision of. 
Jenkins C. J. and Woodroffe J. in Sudantri Coal Company 
‘Limited Vv. Empire Coal Company Limited ton appeal from 
the decision of Fletcher, J following his own decision in Lodna 
Colliery Co. Limited v. Bipin Behari Bose 5. The learned Chief 
Justice comes to the conclusion that a suit for trespass to land is 
a suit for land where the substantial question is the right to the 7 
land. This decision is in accordance with the view expressed by 
Moore, J. in Nalum Lakshmi Kantham v. Krishnasawmy Muda- 


iar & and with the recent trend of decisions in the Bombay High 


Court and gives the Letters Patent a meaning which is. in 
accordance with the general principles of jurisdiction and with 
convenience, and I am prepared to follow it, 

The next question, whick is one of importance to all classes 
of the legal profession, relates to the claim ofthe defendant to 
recover from the plaintiff as part of the -costs of the suit the fee 
paid to the counsel who appeared with the vakil in the case, a 
claim which the learned Judge allowed. As is well known the _ 
Original Side of of the Chartered High Courts has succeeded to the l 
jurisdiction of the three Supreme Courts in which the right of 
practice was confined to attorneys and barristers or advocates 
according to the provisions of the. Supreme Couri Chartef. 

On the ist of October 1868 after the passing of the Indian High 
Courts Act 1861 aad the Churter of 1862 the High Court framed 

1. (1904) I, L. R. 29 B. 249. 2, (1898) L. R. A. C. 602. 


3. (1912) I. L. R. 87 B 494. 4. - (1915) L. L. R. 42 O 942. 
5. (1912) I. L. È 390789. 6. (1903) I. L. R. 27 M, 161. 
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rules admitting vakils to practice on the Original side of the Court 
under the provisions of S. 8 of the Charter which empowered 
them to admit vakils to appear and act for tae suitors of the High 
Court subject to the rules and directions ofthe said High Court. 
The corresponding clause 9 of the Chatter ož 1865 is much more 
Specific and expressly provides that “ such advocates, vakils and 
attorneys shall be and are hereby authorised to appear for the 
suitors of the said High Court, and to plead or to act, or to 
‘plead and act for the said suitors according as the said High Court 
may, by its rules and directions, determire and subject to such 
rules and directions”. In 1875 in “ In the matter of the petition of 
the Attorneys 1, it was contended that clause 9 was ultra vires as 
not .in accordance with the High Courts 4ct and that the rules 
made thereunder were consequently invalid. but this contention 
was overruled and the validity of the rules cpheld by the court. 
On the 5th of July 1866 fresh rules had been, issued by the 
High Court pursuant to the powers con<erred by this clause. 


Rule 2 provided that the rules of the 1st Dctober 1863 made - 


under the Charter of 1862 as to the qualificacion and admission of 
advocates, attorneys and vakils should be read as part of these rules, 

Rules 4 and 5 were as follows :—“ Upon all applications and 
proceedings in chambers and upon the first hearing of original 
suits of every kind, advocates may appear and plead, and vakils 
admitted under the rules of the 1st October 1863, and attorneys 
may. appear, plead and act for the suitors provided that the fee 
of the advocates shall not be allowed upor taxation as between 
party and party unless the judge shall certafy that the case was 
a proper one for the attendance of an advocate.” 

“Except as in the last rule is proviled, advocates may 
appear and plead. Vakils admitted under the rules of the Ist 
October 1863 may appear, plead and act, and cttorneys may appear 
and act for the suitors in all matters over which the court has 
any jurisdiction.” 

The effect of these rules was to give advocates the right to 
appear and plead, attorneys the right to appear and act, and to 
plead in chambers and to give vakils the -ight to appear and 
plead and act in court and. chambers subject to the provision in 
Rule 4 as to the fee of an advocate for appearance at the First 
hearing or in chambers not being allowed upon taxation as 

1. (1875) I. L. R. 1 M 24, 
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between ‘party and party without a certificate of the court, leaving 
his fees otherwise to be recovered by the attorney upon taxation 
between party and party in the usual manner. 

Now at this time and for some time forty years afterwards 
ji was never suggested that an advocate could appear uninstruct- 
ed by an attorney, and even assuming that the rule does not in 
terms preclude his so appearing, it is quite plain to my mind 
that ib was never contemplated in these rules to give facilities for l 
the recovery from the opposite side of fees paid to him unless 
these fees had been paid through the recognized agency of the at- 
torney. The creation of a single agency by the admission of 
vakils to appear, plead and act on the Original Side, however 
necessary and expedient, was an invasion of the exclusive rights 
of practice previously enjoyed by the double agency of counsel and 
attorneys, and that is no reason to suppose that it was then or in 
any subsequent modification of the rules intended to go further 
and confer upon vakils the further right of acting as recognised 


‘agents for the purpose of briefing counsel and recovering from 


the other side thé fees paid on the brief, or that it was intended to 
enable a party to brief counsel himself without the intervention , 
of an attorney and recover the costs from the other side. The 
object of the rules was to establish the single agency of the vakil 
as an alternative to the double agency of the counsel and attorney 
and not to authorise the vakil to substitute himself for the 
attorney in the work of the double agency. When the rules of 
1863 and 1866 were framed, it was thought desirable that a 
vakil should be-allowed to appear along with counsel and attorney 
in a certain class of cases, and this was specially provided for by 
a rule which has since been repealed apparently because it was 
not acted upon, and at present an attorney and a vakil cannot 
both appear on the record at the same time. Rule 534 of the 
Original Side Rules. Without the exclusive right of briefing 
counsel and recovering his fees'as part of the costs from the other 
side it may be doubted if attorneys could long exist as a separate 
order. It is well settled they could only be deprived of such an 
exclusive right under statutory authority. (In the matter of the 
Sergeants-at-Law, 1) and in clear and unambiguous terms. 


The present rule 533 on which Sankaran Nair, J. relies merely 
re-enacts in slightly altered form the provisions of Rules 4 and 5 
of the Rules of 1866. 


1. 386. Tr. N.S. 1294, 





PART Iv.] THE MADERAS LAW JOURNAL REFORTS. : 125 


Turning now to the fee rules, Order 5 relates exclusively bO Srinivasa 
‘attorneys’ fees and it is under that head that counsel’s fees are Piyangas 
dealt with. Rule63 of Order VI of. present rules as originally ARREN 
passed made Order V applicable to vakils’ c-sts in certain cases Chetty: 
but was repealed before it came into force, Jt expressly provided The, Cial 
that vakils should not be entitled to any fee incidental to employ- 

. ing counsel thus showing that it was not intended to infringe the 
attorneys’ exclusive rights in this matter. The present Rule 63 
which was substituted for it continued the existing system, and 
provided that the fees allowed to vakils should be calculated 
according “to the scale of fees prescribed for pleaders on the 
Appellate Side, being Rules 30 to 40 of the rules under the Legal 
Practitioners Act as from time to time amended. 

Rule 40 (now re-numbered 41) ‘provides that the fee allowed 
is intended to cover all proceedings up to decrees, and did not 
permit of a second vakil’s fee being allowed even in heavy cases ; 
and though this has since been amended, “he amendment does 
„not apply to suits instituted on the Original Side of the Court, It 
“clearly did not contemplate the allowance of any fees for counsel 
in casesin which a vakil appears, or for any reduction of the 
yakil’s fee when counsel appears with him. 


As to the circumstances which have given rise to the present 
question the number of advocates, and more especially of Indian 
barristers, has increased of late years while, an the other hand, the 
-Jarger number of cases on the Original Side of the Court are vakils’ 
and not. attorneys’ cases. In 1908 an advocate claimed the 
right to be heard in a.case in which he hac not been instructed 
by an attorney, and following the decision o- the Court of Queen’ 8 
. Bench in Doe Dem Bennet v. Hale and Davis 1 and having re- 
gard to the terms of Rule 533 I held that I could not refuse to 
hear him. Subsequently advocates have from time’ to time 
appeared in cases in which they: were not ir3tructed by attorney. 

The present attempt to recover ‘from tae Other side as part 
of the costs of the suit the fees paid to them -is naturally opposed 
by the Attorneys’ Asscciation, and has also Seen opposed by Mr. 
Ramaswami Aiyar as prejudicial to the interests of the vakils. 
- At present we are only concerned with the question whether 
under the existing rules such fees can be recpvered from the other 
side. For the reasons already given I am f opinion that they 
è 1. (1850)15 Q. B. 171. 
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cannot, and I abstain from expressing my opinion as to whether 
the existing rules affecting the different classes of practitioners on 
the Original Side are susceptible of improvement. The order 
allowing counsel’s fees is reversed. Otherwise the appeal is 
dismissed. 


Seshagiri Aiyar J:—The suit is for damages by a receiver. 
He complains that the defendants unlawfully cut and carried away - 
the casuarina trees belonging to the estate. The land on which the 
trees stood is outside the jurisdiction of the Original Side of the 
High Court, but the defendants live within its local limits. 
Mr. Justice Sankaran Nair held that the compensation claimed 
was covered by the term land in 8, 12 of the Letters Patent and 
that consequently the High Court-had no jurisdiction to try the suit. 
In dismissing the suit on this ground, the learned Judge awarded 
costs to the advocate who wag instructed by a vakil. 


The appeal is against the said decree. There are two ques- 
tions (a) whether a claim for compensation for the value of the 
trees cut and carried away by the defendants is a claim for land; 
and (b) whether a party engaging an advocate through a vakil is 
entitled to the costs of counsel. 


The second point was argued by Mr. Ramaswami Aiyar first. 
Ib is a question of great importance. I shall therefore deal wiih 
it at once. The learned Judge for whose opinions I entertain a 
high regard starts with the proposition that a party is “prima 
facie entitled to recover all the reasonable costs incurred by him.” 
In his view, the rightto be reimbursed is the inherent right of 
every litigant who comes to court. I am unable to find any 
authority for this position. The right to have costs from the los- 
ing side is given by the statute. Every man has the inherent or 
Common Law right to claim redress from a tribunal established by 
the Sovereign authority. He is entitled to plead his own cause 
before the judge; but the right tobe represented byanother in stating 
his claim is a privilege, This has been conferred on litigants by 
Sovereign authority. S. 10 of the Letters Patent and Order III of 
the Code of Civil Procedure deal with this question. Ina very 
instructive essay by Mr.. Nagabhushnam, a learned vakil of this 
Court, the history in this country of the concession to be represent- 
ed by another in the conduct of a case is fully given. The British 
Government had traditions in this behalf reaching to ancient 
times, Consequently it was early enacted that parties were entitled 


3 a ; ; ; 
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to have the assistance of pleaders i in placing thair claims os 
the Court. I do not think there is any groundfor holding that this 
right to representation is anything more than a statutory right 
conferred on litigants by the Sovereign power.although it is a 
privilege hallowed by authority and is recoghsed as just and right 
by every civilised nation. 


As regards the costs to be paid to the stecessful litigant, in 
my opinion, it is more in the.nature of a peralty imposed on the 
losing party for having compelled the successful party to seek 
redress ina court of law, than it is inthe nature of a right. The 
court does not award the winning party all the expenses: incurred 
by him, but only such costs asin its opinion, are sufficient 
compensation for the trouble he has been put to. The disability 
to which the losing party is subjected is the result of statutory 
law ; and courts should exercise this power to-mulct the judgment- 
debtor in costs within the limits imposed by the statute. If the 
rules made in this behalf contemplated remunezation to a particular 
class of practitioners only when they are instructed in a particular 


way, we are not justified in extending them by analogy to other. 


cases. Mr. Justice Sankaran Nair concedes that the rules had 
not the case of an advocate instructed by a vakil in contemplation. 
There can be no doubt about the correctnese of this statement. 


On this hypothesis, it seems ‘to me. that a penalising provision . 
such as the one as to costs should not be extended by analogy to 


cases which were not intended to be providec for. After all what 
we have to see is not that: an advocate, vakil or attorney gets his 
fees; but that the losing party is not made to pay more to the 
other side than what the law- compels him to pay. S. 35 of the 
Code of Civil Procedure makes the award of costs to depend 
“upon prescribed conditions and limitatiors and on provisions 
of law in that behalf for the time being in force.” Under this 


section, the court can deprive a successful litiant of his costs, but, 


cannot make the losing party pay more than what the rulés have 
prescribed. | \ 


4 


I was, curious to ascertain why the system of payment of 
pleader’s fees by the ad valoremsystem was introduced into this 
country by a Government only familiar with the taxation of 
costs for work done. Once again, I must scknowledge my in- 
debtedness to Mr. Nagabhushanam for tke quotations from 


Sukranitisara which he has. made in the essay which I have ` 
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already referred to. Apparently, the system of paying a particular 
percentage was prevalent in this country. “ The fee of a Niyogita 
shall be 1/16 of the value of the subject-matter or a twentieth 
thereof, or a half of the twentieth or a half of that half or a half 
of that. The feeshall thus vary inversely as there is increase 
in the value of the subject matter.” Very likely, the British 
Government adopted thése principles in fixing the fee of the 
practitioners. I am not sure whether under the ancient Hindu 
Polity, the remuneration paid by a litigant was recoverable from 
the adversary. I find'that in the days of Chandra Gupta all that 
the judgmenj debtor can be compelled to pay was the cost incurred 
by the judgment creditor in summoning witnesses, (page 132, 
Narendra Nath Law’s studies in ancient Hindu Polity, Vol. I.). 
The rate fixed in the Sukranitisara was apparently intended to 
regulate the scale of fees as between pleader and client. 


‘Before I deal with the rules specifically, I wish to say a few 
words upon another matter. Mr. Tirunarayana Chariar contended 
that a vakil has in him the capacities of both a solicitor and an 


. advocaté and that in the former capacity he is. competent to 


instruct-an advocate. I do not read the qualifications of a vakil 
in that light. In the English courts, a solicitor was not competent 
to plead in court. In this country, the authorities apparently 
thought that the litigants will not always be able to pay for the 


` double agency. It was for that reason that the vakil was enabled 


both to act and plead, the object aimed at being that the acting 
vakil must be the solicitor to his pleading self. The two functions 
were never intended to be divorced. The learned advocate suggested 
that-when a vakil engages counsel with himself in appeals from the 
mofassil, he was briefing the advocate. : I entirely demur to this . 
contention. No vakil whether he works with a senior vakil or an 
advocate ever engages his pleader in the sense that he makes 
himself responsible for the latter’s remuneration. Ib is the party 
that engages both. I am therefore of opinion that this argument 
is not open to the respondent. , : 


The learned Judge relies on the language of R. 533 for the 
position that the taxing officer is competent to allow the fee of an 
advocate instructed bya vakil in the same way that he is em- 


. powered to allow Counsel’s fee for attendance at Chambers. The 


rule is not happily worded, but a reference to the rule which it © 
supersedes makes the meaning clear (old Rule 318), . A party ig 
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not ordinarily entitled to recover from the other side fees paid Srinivasa 
to Counsel for attendance in Chambers, because thatis work Aiyangar 
which can ordinarily be done by the solicitor; but in exceptional Kannappa 
cases, the taxing officer on the certificate of the Judge to that = 
effect can allow his fee. This rule furnishzs no authority for the ronan 
proposition that a Vakil-instructed-advocaite can, on the certificate ; 

of a Judge, claim that his fees should be taxed. Another rule 
commented upon is Rule 191. As I stated-already, we must find 

the right to costs within the four corners cf the rule framed by 

the High Court. - If under Rule 191, the-vakil is not entitled to 

oe the allocation of the taxing officer, he is not entitled to 


~~ a 


=. on the fees of the advocate whom he kas instructed. 


The learned Judge wall on the judgment of the learned 
Chief Justice while sitting on the Original Side wherein it was held 
that an advocate is competent to plead without. instruction from 
an attorney. This ruling was basedon the dictum of Lord - 
Campbell, C. J., in Doe Dem Bennett v. Hcle and Davi3 1, The r 
ruling in question only gives a right of audence to Counsel even 
though not instructed by a solicitor, It is no authority 
or the position that the costs of such a Counsel can be 
taxed as between party and party. The rules do not provide 
for taxation by the litigant of the costs if any paid to his 
advocate nor of the costs paid to his vakil. Mr. Tirunarayana 
Chariar relied on O. IV, R. 21. The right >f the party to present 
a bill in person for taxation is subject to Rale 532. A party may 
appear in person and if he incurs any costs in taking out sum: 
monses, etc., he may get them taxed; but he ceases to have any 
locus standi to present a bill the moment he engages either a, 
solicitor or a vakil. Then we shall have to refer to the rules by 
which their presentment of bills is concerned. While Order V 
allows an attorney to present bills including the fees paid by him 
to Counsel, Order VI which deals with vakil.s fees contains no such 
provision. R,63 makes itclear that a vekil’s remuneration is 
governed by the scale of fees prescribed in that behalf. R. 31 of 
the Fee Rules framed under S. 27 of Ast XVIII of 1879 says 
that the consolidated ad valorem fee is the only remuneration which 
the losing party is bound to pay to the advecsary’s vakil, The fee 
under R. 31 extends up to decree (see Rr 40 & 41). Only one 


set of fees is allowable to the vakil is also clear. For sometime, 


: 1, (1850) 15 Q. B. 171. 
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there was a. rule in force to the effect that the fees of the vakils 
engaged in conducting an Original Side suit may be allowed. 
That was soon abolished. In C. S. No. 45 of 1905, it was decided 


that only the fee of one vakil was allowable. On the Appellate 


Side there is a special rule for granting an extra remuneration to 
& second vakil in heavy. cases. From these rules, the matter is 
placed beyond doubt that only one fee is allowable to a vakil and 
that he is noé entitled to divest himself of his function as a pleader 
and to claim to act as solicitor because he chooses to engage an 
advocate. The position of the vakil on the Original Side has 
been the result of prudential considerations on the part of the 
authorities both from the point of view of the litigant public 
and of the pleaders themselves. The party is benefitted because 
he is not obliged to have recourse to the double agency of 
solicitor and counsel which in the majority of cases “would be 
very costly. The vakils as a class enjoy the advantage of plead- 
ing ‘without looking to instructions from. others. If they want 
to give up this advantageous position, they should not aspire 
to plead, but should enrol themselves as solicitors. From a fairly 
intimate knowledge of the aspiration of the vakils, I can say 
that they consider that it would in no way conduce either to 
their prestige or to advance their cause that’ they, while still 
desiring to plead, should, on occasions claim to act as solicitors, 
Mr. Tirunarayana Chariar argued that the position of the vakils 
was analogous to that of the solicitors who were allowed to act 
and plead in County Courts. The simple.answer to that is that . 
vakils are allowed to plead in the higher courts in the same way 
as advocates and consequently the analogy suggested is not rele- 
yant. I am clearly of opinion that under the rules as they stand, 
the learned Judge had no power to grant the fee of an advocate 
who was instructed by a vakil. 


On the question of jurisdiction, I am of opinion that the 
decision of the learned Judge is right. The Legislature in this 
country has thought fit to amplify the expression land to be found 
in the 1859 Code of Civil Procedure into the various clauses 
which we find in 8. 16 of the present Code of Civil Procedure. 
Clause {e) of that section covers the present case. In relation to 
land, there are three classes of cases: (a) claims to recover posses- 
sion ; (6) claims to recoyer money by sale or otherwise of the 
property ; this has been compendiously described as claims operat- 
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ing on the land; and (c) claims personally enforceable for injuries 
done to immovable property. The first two classes of cases are 


. now conceded to be covered by the expression land. The diffi- 


culty arises with reference to the third class. In ascertaining the 


_ quantum of damages, the right to immovsble property will often 


be in question. Ib was said,that a decision on the point would 
be res judicata in a subsequent litigation and that consequently 
the proper forum for adjudicating the claim. as to damages 
should be the court which has direct.jucisdiction over immova- 
ble property.. There are two answers 30 this objection, The 
High Court on its Original Side is not. competent to enter- 
tain suits to recover. immovable property situated entirely out- 
side its local limits. Consequently under Section 11 of the Code 


- of Civil Procedure.its adjudication will not operate as res judicata. 


In the second place, the Judge sitting on the Original Side will 
certainly not be less competent to decide she . question as to title 
than the Judge sitting in a mofussil court ; and parties will not be 
prejudiced by a pronouncement by a J udg= of the High Court on 
a question of title... Therefore I do not feal pressed by the argu- 
ment based.on this ground. On the authorities, there is no 


decision directly bearing on the question in Madras. The point ` 


was not directly in issue in Viraraghava v. Krishnasami 1 
and in Maturi Subbayya v. Kota Krisinayya 2. On the other 
hand Crisp v. Watson’ 8 Lodna Colliery Co, Ld. v. Bipin 
Behari. Bose 4 and Sudamdhi Coal Do., .Ld., v. Empire 
Coal Co, Ld. 5 are directly in point and favour the view 
taken by the learned Judge. The dictum of Moore, J in Nalam 
Lakshmikantham v.- Krishnasamy..Mudaliur 6 is also in favour of 
the respondent. Zuleikabai v, Ebrahim Haji Vyedina 7 regards 
a claim for title-deeds as a suit for land, whereas Puttam Gowda 
v. Nilkanthe Kalodeshpande 8 which resembles the ‘present case 
holds the other way. I do not propose to examine the authorities 
any further. It is desirable to havea uniform rule of practice on 


“a question of this kind. There’ can be no question that-the 
` balance of convenience, if that is any elenent in deciding this 


question, is ‘in favour of declining jurisdiction, Although the 


_ defendant may be within the local limits. the witnesses to the 





1. (1868) L L. R. 6 M. 344. 0 -~ ` ` 2 (1904) L L. R. 28 M. 227. 
8. (1893) I. L. R. 200. 689. Be Be 45, (1912) I. L. R. 890. 739. 
5. (2916) I. L. R. 42 C. 942, 6. (1908) 1. L. R. 27 M. 157. 
7 


» (1912) L..L. È. 87 B. 494, 14 Bom. E.R. 846. 8. (1913) I. D. R 37B. 675. 
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trespass will not be ordinarily local residents; if a Commis- 


‘sioner is to be appointed to make a valuation after examining the 


property, ib could better be done bya man on the spot. One. 

other consideration may be mentioned. If the claim is for ` 
damages between Rs. 2,000 and Rs. 2,500, the City Civil Court 
which is governed by the Civil Procedure Code will not have 
jurisdiction, although if the claim’ exceeds that pecuniary limit, 
the High Court will have jurisdiction, if the decision is in favour 
of giving jurisdiction tothe High Court. Such an anomaly’should 
be avoided, if possible. For all these reasons, I agree with the 
learned Chief Justice.in holding that the Original Side of the High 
Court has no jurisdiction in suits of this description. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir John Wallis, Chief Justice, Seshagiri Aiyar, 
aud Phillips JJ. 


Kamaravutu Mrutyunjayadu ... Appellant * (Appellant 
. in 5.4. No. 662 of 1913 
: on the file of the High 
ny at We ah Court) 1st defendant. 
Raja Saheb Maharban Dostan Sri Raja 
Ravu Venkatakumara Mahipati Surya Respondent (Respondent 
Rao Bahadur Sardar, Rajahmundry in do. Plaintiff. — 
Sircar, Rajah of Pittapuram. 
Grant—Construction—Resumability—Grant burdened with service—Grant in 
lieu of wages—Distinciicn—Tests—Grant of ‘'Service Inam”—Services tobe render- 
ed only private. Reservation of Kattubadi to grantor. Rental that grantee was to 
be rendering service so as to deserve. patronage of Divanum—LEfect. 
Where the point for decision was whether a grant was merely a grantin 


lieu of wages and therefore resumable at the will of the grantor ‘or a 


grant of land burdened with service and therefore not resumable so long 
as the grantee and his heirs were ready and willing to render service and it : 
appeared that (1) the grant was madeto ‘* Nakesh (decorator) Mrutyanjayudu, 
(2) the deed recited that the donee had rendered ‘services in the past and 
that the said services were acceptable to the donor, (3) the lands were granted as 
Service Inam, (4) the grantee was, under the grant, to pay a fixed Kattubadi which 
was never enhanced during the 45 years during which the grantee and his heirs 
were in possession, (5) the grantee was, after the grant, to render services which 


“ would deserve the approbation of the divanum, (6) the grant was stated to *bé 


hereditary and the lands granted were held by the grantee and his heirs in the 
lineal line for 8 generations and (7) both prior and subsequent to the grant the 
grantees’ services were recompensed by the same salary. 

Held by Seshagiri Aiyar and Phillips JJ. (The Chief Justice dissenting) that 
the grant was a grant burdened with service and was not resumable sa long as the 
grantee and his heirs were willing to render service. 





* L. P. A, No. 356 of 2914. X 14th December 1915. 
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The Chief Justice—The balance of authority in this Presidency is in favour of 
the view that Service Inams granted for services of a personal nature are resumable 

Per Seshagiri Aiyar, J.—The presumption in govern_nent grants that the lands 
granted as service Inam are resumable is inapplicable to grants by Zemindars. 

‘No general rule can be laid down, apart from other circumstances, thai a 
grant for personal or menial services is liable to resumptton. 

A clause in a grant by a Zemindar that the grantee should be rendering service 
“go as to deserve the patronage of the Divanum” does rot show that the grantee 
` was to hold the lands during the pleasure of the grantor. lt is suggestive only 
of the vaingloriousness of the grantor. 


Appeal under S. 15 of the Letters Patent against the judg- 
ment of Mr. Justice Sadasiva Aiyar dated the lst October in 
5. A. No. 662 of 1913 preferred against the decree of the court 
of the Subordinate Judge of Cocanada in A §. No. 113 of 1911 


(O. 8. No. 608 of 1909 on the file of the court of the District 


Munsif of Peddapur}. 


[The facts of the case are fully set rth m Mr. Justice 
Seshagiri Aiyar’s Judgment. ] 

The material portion of the documents Er. A & I, the muchilika 
and patta are as follows :— y 

Muchilika executed and filed on 15th March 1868 in favour of 
the Diwanam of M. R. Ry. Sri Raja Rao Venzata Mahipati Ganga- 
dhara Rama Rao Bahadur, Zamindar of Pitta suram, etc., by Nakesh 
Kamarantu Mrityunjayudu. 

Because I was doing service properly sc that I deserved the 
patronage of the diwanam you bestowed on me and granted as service 
Inam, fixing Kattubadi ab Rs. 3 per annum, lands i in Pittapuram 
village. ` x “So we shall be rendering serv-ce so as to deserve the 
patronage of the diwanam, shall be enjoying those lands as I like from 
fasli 1278, shall be paying Kattubadi ever y year according to the 
instalments in fhe village and shall be enjoyinz (tke same) from my 


gon to grandson and so on in succession. Such is the Muchilika 
executed and filled with consent.” 


“ Patta executed and granted on 15th Mar-h 1868 in favour of 
Nakesh Kamarantu Mrityunjayudu by Zemindar ‘of Pittapuram. 

As you are rendering service properly so ae to deserve the patron- 
age of ,the diwanam you were favoured and lancs Pittapuram village 
have been granted to you as service Inam fixics Kattubadi at Rs. 3 
perannum. So you shall be rendering service so as to deserve the 
patronage of the diwanam, enjoy these lands as you please from fasli 
1278, and enjoy (the same) in peace from your son to grandson and so 
on in succession paying the said Kattubadi erery year according to 
the instalments iv the village.” 


[The Second appea! came on before Ayling and Sadasiva Aiyar, 
JJ. who delivered the following differing Judgmmnts. | 


Ayling, J. :— The decision of this appesi turns entirely onthe 
construction of Ex. A and Ex. I, the muchilikc and patta evidencing 
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the terms of the grant in 1868. The primary question .is whether it 
was a grant burdened with a certain service, or a grant in lieu of 
wages : the distinction is drawn in the Privy Council cases Forbes v. 


. Mir Mahomed Tuquee 1 Lachamand Singh v. Manoranjan Singh 2, 


and Venkatanarasimha Appa Rao Bahadur v. Sobhanadri Appa 
Rao 3. The answer is not easy, but looking (1) to the reference to 
past service whereby the patronage of diwanum was deserved, (2) to the 
provision that the grantee was to enjoy from son to grandson and so on 
in succession, I am inclined to hold that this was a grant burdened 
with service. I do not think the mere description of the Inam as a 
service inam, or the condition that “you (the grantee) shall be render- 
ing service so as to. deserve the patronage of the diwanum”’ are 


< sufficient to negative this conclusion. There is moreover a clause 


reserving to the Raja-a small Kattubadi of Rs. 8 per annum a feature 
which, if I rightly understand the judgment of the Privy Council in 
13 Moore’s Indian Appeals 488 would if present in that case, have 
been held conclusive in favour of the grantee. 

Where the grant is of this natura “ so long as the holders of those 
grants are willing and able to perform the services, the Zemindar has no 
right to put an end to the tenure whether the services are required or 
not.” (Vide Law Reports I. A. Supplemental volume 181 quoted in 
29 M. 52 at page 57). I can find no authority for holding that the 
nature of the services makes any differeuce in the case of such a grant: 
though in the case of a service grant where lands are enjoyed in lieu 
of wages, the power of arbitrary resumption would largely turn on 
whether the services were private or public. The Subordinate Judge 


_ appears to me to have wrongly construed Exhibits A and I and to have 


misunderstood the law on the subject. 


I would set aside the decree of the Subordinate Judge and dismiss 
the suit with costs throughout. 


Sadasiva Iyer, J.:—Tnhe Ist defendant is the appellant, the plaintiff 
(respondent) being the Raja of Pittapur. The question is whether the 
Nowkari (service) Inam granted to the appellant’s grandfather in 1868 
by the plaintitf’s father was granted in order that the income of the. 
Inam lands might be treated as wages for the personal service of. 
“ Nakesh” or whether it was granted, not as wages for the said service, 
but as a grant subject to the condition of doing the “ Nakesh” service. 
The learned Subordinate Judge on appeal held that the grant was 
of the former character. His reasons (as [ understand them) are (1) 
the service performed by the grantee was private and personal to the 
grantor and not a public service or an obligation of a feudal character. 





1. (1870) 18M. I. A. 438. 
2. (1874) Tu R. Indian Appeals Suppl. Vol. 181. 
3, (1908) I L. R 29 M. 62, ; 
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(2) The office goes by a particular designation, namely, ‘Nakesh’ and 
that office was conferred on the grantee. (2) This isa Darmilla grant, 
that is, a grant subsequent to Permanent Settlement. In Forbes v. Mir 
Mahomed Tuquee 1 their Lordships say at page 454 that in “ every case 
the right to reseme must depend in a great measure upon the nature of 
the particular tenure or the terms of the particular grant.” Their 
Lordships quote with approval in page 463 a lecision of the Sudder 
Dewanny Adawlat of 1658 in which it was beld that a tenure will be 
liable to resumption notwithstanding its hereditcry nature and even if 
it is a grant subject to condition of service and not a grant in lieu of 
service, if the service be not performed. 

A fortiori it seems to me that the hersditary nature of the 
grant is not against the resumability of the graat where it is a grant 
in lieu of wages for service. Their Lordships set out in their Judg- 
ment in that case that the serviceto be performed by the defendant 
was not attached to any particular office or known by any particular 
designation. They also point out that the grantee was not a 
private servant of the Zemindar. (See p. 461.) They further point out 
that if the public or government representing th public had an interest 
in the service, the grani is not resumable (See same page 461 and page 
462.) Then at page 466 their Lordships say “Had this been a grant 
reserving the Zemindar a small moncy-rent, as ull as the services, if in- 
deed the latter are reserved to the Zemindar their Lordships would 
have had no doubt upon the case.” , It seems to me that this sentence, 
read in the light of the other passages in the jcdgment, means. that if 
the services were reserved to the Zemindar, the fact that a small 
money-rent was reserved, (whether it is called kattubadi or quit rent 
or by any other name), their Lordships would kave had no doubt that 
it was a resumable tenure. 

The case in Leelanund v. Manorunjun Sirgh 2 related to lands 
held on ghatwali tenure,—ghatwali services were services performed for 
the protection of properties situated in a Zemindari from the attacks 
of the mountaineers and other turbulent peopl: see Raja Leelanund 
Singh Bahadur v. The Government of Bengal 3, and the British Govern- 
meni dispensed with those public services. It was held that the Zemindar 
could not resume the lands held on such tenure. Ih Radha Pershad Singh 
v. Buddu Dashad £, the learned Judges rely upcn 18 M.I.A. 438 in sup- 
port of the distinction between a grant for services of a public nature, and 
one of services, private or personal, to the grantcr, and they state that in 
the former case the Zemindar is not entitled o resume, while in the 
latter: case he may do so, when the services are rot required or when the 
grantee refuses to perform the services (see rage 941.) Even in the 


1. (1870) 13 M. 1. A. p. 488. 2. (1874) L.R. 11. A. (Suppl. Vol) 181. 
3. (1855) 6 M. 1. A at p. 102. 4. (1895) 1. L. R. 22 6. 988. 
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case of the grant of an estate burdened with a certain service (as dis- 
tinguished from the grant of an office the performance of whose duties 
is remunerated by the enjoyment of certain lands), though the Zemin- 
dar is not ordinarily entitled to resume, he is so entitled if in the grant 
itself appropriate terms are introduced giving the grantor a right to 
resume the lands on the non-fulfilment of certain conditions (see 13 M. 
I. A. pages 464 and 465 and Lakhamgavda v. Keshav Annaji 1. See 
also Sanniyusi Raju v. Salur Zemindar 2 and Mahadevi v. Vikrama 3 as 
to the prima facie right of the Zemindar to resume the grant made for 
personal services as distinguished from public services). In the case in 
Vadisapu Appandora v. Vyrichurla Virabhadra Raja Bahadur £, 
White C. J. and Phillips, J. hold that the nature of a tenure has to be 
decided upon the evidence in each case and in the case of a grant 
subsequent to the Permanent Settlement to which services of a personal 
as opposed to public character are attached, the burden of proving that 
it is not resumable is on the grantee. 


In Gajapathi Maharajulu Garu v. Sondi Prahlada Binoji Ratno 5 
the opinion is expressed that a favourable quit rent being reserved as 
payable to the Zemindar was not of much importance on the question 
of the resumability of the grant (see also 7 M. 268 and 14 M. 365 on 
this point) these decisions evidently having followed the opinion of their 
Lordships of the Privy Council at page 466 of 18 M I A. : 

In Venkata Narasimha Appa Rao Bahadur v. Sobhandri Appa 
Rao Bahadur ê their Lordships of the Privy Council quote with 
approval certain sentences from the Judgments of this Court which 
indicato a few of the grounds on which this High Court held that the 
grant in that case was not resumable. One of those grounds is that 
“no office by any particular designation was conferred by the original 
grantee, but an obligation of a feudal character was imposed upon him. 
Other grounds are the hereditary character of the grant and tbe 
invariable kattubadi received for a long series of years (about 120 years) 
without any attempt at resumption. As I said in the beginning the ques- 
tion whether the grant is resumable or not has to be decided on a con- 
sideration of all the circumstances appearing in the evidence including 
the nature of the service, the terms of the grant, the question , whether 
the service is attached to any office known by any particular designa- 
tion andsoon. In the present case, the learned Subordinate Judge 
was, ib seems to me, entitled to find on the terms of the grant, 
on the nature of the grant, on the ‘date when it was made, on the 
nature of the service, on the designation given to the office and similar 
circumstances, that it was a grant made in lieu of wages for the per- 

1. (1901) 1. L. R. 28 Bom. 805. 2 (1888) I. L. R. 7M. 268. 


3. (1891) I. L. R. 14 M. 368. 4, (1911) 2 M. W. N. 406. 
5. (1914) M. W. N. 179. 6. (1905) I. L. R. 29 M. 52 (at p. 56.) 
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formance of personal service, though certain other circumstances (like 
the hereditary nature of the grant) tended in the other direction. No 
one fact is conclusive either way though it seams to me from the sen- 
tence I have quoted from page 446 of 13 M. I. A. that their Lordships 
of the Privy Council considered that.where the services were such as 
are-reserved to the Zemindar personally, there can be very little doubt 
that the Inam was a resumable.grant. 

I would therefore dismiss the Second Appeal with costs. 

By the Court :—The Appeal is dismissed with costs under S. 98 of 
the C. P. O. ; 

[On Letters Patent Appeal.] 

M. Patanjali Sastri for P. Narayanamurti for Appellant :— 

The point for decision is whether the grant in this case is a 
grant burdened with service or is only a grant in lieu of wages. 
My submission is that the facts (1) that the grant was in consider- 


ation of past services also, (2) that the grantee is to enjoy the land 


granted from son to grandson etc., and (3) that Kattubadi isreseryed 
to the grantor indicate that the grant is a permanent one subject 
to the condition that the grantee and his descendants should 
render service to the grantor and his heirs. 

Forbes v. Meer Mahomed 1 is the leading case’ on the point. 
Even the non-reservation of Kattubadi in favour of the Zemindar 
was held by the Privy Council in that case not to affect the perman- 
ent nature of the grant. What the Privy Council said was that the 


non-reservation was a circumstance in favour of the grantor. If, in 


that case, Kattubadi had been reserved, that circumstance would 
have been held to be conclusive as to the permanent nature of the 
grant. See pp. 464,465. The question whether the services are 
public or private is relevant only to the questions (1) whether the 
land granted was included in the assets of the Zemindari and (2) 
who is entitled to resume—the Government or the 4emindar. 

That question is not material when the point to be decided isẹ 
whether the Inam is to be held to be resumable at all. The cases 
referred to by Sadasiva Aiyar, J are distinguishable on that ground. 
In Raja Lilanund Singh Bahadur v. Thakur Manoranjan 
Singh 2 the grant was held te be one burdened with service al- 
though there was no clear and unambiguous language in the grant 
that it was hereditary. In Venkata Narasimha v. Sobhanadri 3 
on appeal from Venkata Narasimha v. Sobhanadri 4 the circum- 
1. (i870) 13 M. I. A. 488. 2. (1873) 18 B.L R. 124 (132-3) (P.C) 


3. (1905) I. L. R. 29 M. 52. (P. C.)=16 M.L.J. 1 
4, 11902) I. L. R 26 M. 404. $ 
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stances relied upon in support of the view that the grant was per- 
manent, were (1) that the grant was stated tobe hereditary, (2) 
that the Kattubadi was not varied, (3) the devolution of the pro- 
perty granted from the grantee to his heirs and (4) payment of 
batta for services rendered by the grantee. All those circumstan- 
ces are present in the case before your Lordships. Lakhamgavda 
v. Keshav Annaia 1. The case in Sanyasi v. Salur Zenundar 2 
is distinguishable because (1) the, consideration of the grant 
was future service only, (2) Kattubadi was enhanced once 
or twice, (3) the deed of grant was not produced and (4) no 
plea was raised that the grant was not one in lieu of wages. 
Mahadevi v. Vikrama 3.is distinguishable in much the same way. 
Sri Veerapratata Gajapathi Maharajulu Garu v. Sonti Prahlada 4 
is distinguishable because (1) the consideration was wholly future, 
and (2) the only question argued was whether the services were 


| public or private i.e, who had the right to resime. 


[Chief Justice :—Are there any cases of permanent grants in 
which the services to be rendered were of a private nature t e. 
menial ? | . 

The nature of the services to be rendered has in no case been 
regarded as material in determining whether the grant was 
permanent. Lakham Gavda v. Keshav Annaji 5, does ‘not regard 
the nature of the service as material. 

In Radha Pershad Singh v. Bhuddu 6, the service was that 
of a village watchman. In Yellava v. Bhimappa 7, the services 
were sweeping and lamp-lighting. See also Bhahmat Prasad 
Dey v. Sheo Prasad Sahu8 and Maharajah of Jeypore v. Sri 
Rukmani Pattamahadevi 9. 

S. Srinivasa Aiyangar for Respondent. 

In this case there is not a mere deed of gift. There is a patta 
and nuchilika, thereby indicating that a sort of tenancy is created. 

[Seshagiri Aigar, J :—If that is so, the grantee will have a 
permanent right of occupancy. | 


a 


There can be no occupancy right in the case of service 
tenures. Further, in the courts below no case was set up to the 
effect that the grant was in consideration of past services also, 





1, (1904) 1. L. R. 28 B. 305. 2. (1888) I. L. R. 7 M 268. 

8. (1891) I. L. R. 14 M. 365. 4. (1914) M. W N. 179. 

5. (1904) I. L. R. 28 B. 805. 6. (1895) I D. R. 22 6. 988. ` 

7. (1914) 17 Bom. L. R. 128. 8. (1918) 18 ©. w. N. 297 (305) F. B. 


9. (1915) M. W. N. 846 (860). 


N 
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The recital in the.deed as to past services sa mere motive ope- 
rating on the mind of the grantor in making a choice as to the 
grantee. Past services are not, part of the consideration for the 
grant. $ ; 
(Chief Justice :—In an SANGKAN lease, there will be a right of 
re-entry reserved to the grantor in case of non- -payment of rent. 
There is no such reservation in the presert case in the event of 
failure to perform the services.] : 

That is always implied. The Privy Council has held that 
in the case of Service Inams the grant car be resumed in case of 
unwillingness on the part of the grantee tc perform the services. 

[Seshagiri Aiyar, J:—Is there any case in which. mere’ 
omission to pérform services has been held to be a i ground for 
resumption ? | f 

An inadvertent omission will not entail forfeiture, but un- 
willingness will. The question is, what was intended to be con- 
veyed by the grant in question and in deciding that, the nature of 
the services, the wordiag of the document, viz. , that the land was 
granted as Service Inam. have all a materiel bearing, Vadisandu 
anana ka v. Vyrichendra Veerabhadra Faju 1. Prima facie, a 

“nowkari” Inam is an inam in lieu of wags only and the burden 
of showing that the Inam is not resumable 3 on the grantee. The 
expression “Service Inam” attracts to the g-ant the incident of re- 
sumability. Further even on the construction of the grant, the 
services to be rendered are such as will merit the approval of the 
grantor. The services to be rendered also depend upon the per- 
sonal fitness of the man rendering them ard upon the tastes of 
the Geminday for the time being. 

[Seshagiri Aiyar, J:—Why were the words “from son to 
grandson ” put in the deed ?] ` 

To show that the descendants of the grantee were to enjoy the 
land if they were fit to render such serivces. The use of the words 
“from son to grandson” is not inconsistent with the 
resumable nature of the grant. The case in Batchu Raja Appaji v. 
Sri Raja Rao Venkata Kumara Mahipatki 2 shows that when 
a grant is made the continuance of which depends upon the pleasure 
of the grantor, the grant is resumable on the death of the grantor. 

[Seshagiri Aiyar, J :— When a grant isstated to be from son 
to grandson subject to certain services, does not the fact that it is 

1. (1911) 2 M, W.N, at 408. 2. (1911) 2 M.W. N. 552 at 554, 
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from son to grandson, etc., raise the presumption that it is a grant 
burdened with service ?] . 

Forbes v. Meer Mahomed Tuquee 1 shows that if the service 
to be rendered is private, then the grant is resumable. See 
also p. 463. The point to be considered is whether the continued 
performance of the service isa condition of the grant or whether 
the performance of the service merely entered into the motive 
of the grant. The fact that the grant is stated to be hereditary is 
not material see p. 464. 

Again, the grant of the emoluments sienna to an office is 
the grant of the office itself. In the present case, the land is; 
granted to the grantee by reason of his being an office holder. The 
deed calls the grantes “nakesh, etc.” and the grant is called 
“ nowkari Inam ” - i 

(Phillips, J: “There is no reference to the natureof the 
services to be rendered. ] 

Because the word “ nakesh” is used. The fact that the office 
goes by a particular designation is considered by the Privy Council 
asa very material circumstance. See Krishnaji v. Vittal Rao 2 
Sttarama Raju v. Ramachandra Raiu 3 Sannyast Raju v. Rama- 
chendra Raju * Mahadevi v. Vikrama 5. See the P. C, case at- 
p. 367. In both cases reported in (14 Mad. the reservation of a 
small quit rent was held to be not inconsistent with resump- 
tion. 

Venkatanarasimha v. Sobhanadri 6 Sri Raja Visnesher v. 
Gorla Badarahss | Vadisapu Appandhora v. Vyricherla Veerah- 
badra Raju 8 Idubilli Siyyadi Garu v. Sri Rajah Visveswara 
Nissanka 9 Vadisandu Appandhora v. Vyrichendra Veerabhadra 
Rajul? Sri Rajah Sobhanadri Appa Rao Bahadur v. Sri Rajah 
Venkatanarasimha Appa Rao Bahadur 11 and Suryanarayana 
v. Secretary of State 12. . The circumstances that (1) the grantee 
was described as nakesh, (2) the grant was called a Service 
Inam, (3) a small money rent was reserved, (4) the land 
granted was taken from ordinary jeroyati lands and placed in tke 
category of service Inams and (5) the continuance of the grant 





1, (1870) 13 M.I. A. 488 at 461. 2. (1887) I. L. R. 12 B. 80, 81. 
3. (1881) 1. L. R. 8 M. 867. 4. (1883) I. L R. 7M 268, 
5. (1891) I. L.R. 14 M. 866. 6 (1902) 13 M. L. J. 209, 
7. (1910) M, W. N. 436. 8. (1911) 2 M. W. N. 406. 


i 

9. (1915) I. L. R. 18 M. L. T. 142. 10. (1914) M. W. N. p. 179. 

1 Geer L R. 26 M. 408 on appeal 1. L. R. 29 M. 52 P.C, 
2. (1914) I L W. 662. 
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was made dependent upon the pleasure of ths diwanum, show that 
the grant is not permanent and that it is cesumable. The fact 
that the services tò be rendered are private sella in two ways (1) 
that the land is resumable and (2) that 3 resumable by the 
Zemindar. The question who is to resume will not arise if the 
land is not resumable at all. See Perstad Singh v. Budhu 
Dardad land Brojanath Bose v. Durga Prosad Singh 2 and Rajah 
Nilmoney Singh Deo v. The Government anc Beer Singh 3, 
M. Patanjali Sastri in reply. 

` The fact that the grantee was callec “nakesh” does not 

show that the grant was of an office. 


(Chief Justice. —Supposing the grantez had previously been, 


rendering the services of a nakesh and the grant was made in 
confirmation of that office, why should it not be held that the 
grant was of the office ?.] i 

The fact that even after the grant the grantee was paid the 
same salary for the services that he had beer paid before is conclu- 
sive against that construction. The word “nakesh” was used 
merely to describe the grantee. The fact that the grant was in 
consideration of past services also shows that the grant was not in 


lieu of wages. In the present case there was no enhancement of . 


Kattubidiat all. The fact that the grani was called a service 
Inam, is not against the view that the grant is permanent. It 
only shows that the grant is burdened with service 7. e., that the 
grantee cannot refuse to perform service ard yet retain the land 
granted. In Lakham Gavda v. Keshav Arnaji *, The fact that 
the services to be rendered Bre private raises a presumption that 
the grant is resumable. 

[Chief Justice—What circumstances are there in this 
grant which rebut that presumption ?) 

One is the reference to past services & consideration for the 
grant. The expression “ deserving patronage of diwanum ” does 
not show that the grant was resumable at the pleasure of the 
grantor, It simply shows that the gran-or had an exaggerated 
notion of his impcrtance Maharaia of Vizianagaram v. Surya- 
narayana € Maharaja of Vizianagaram v.Sitarama Raju 9. The 
fact that the grant is a Service Inam is not conclusive of resuma- 
bility Forbes v. Meer Mahomed |. 





1.. (1895) I. L. R. 22 ©, 988 P. 0. 2. (1107) L D. R. 84 C. 753, 782-8. 
8. (1879) 18 W.R. 321 P.C. 4. (1104) 1, L. R. 28 B. 305. 
5. (1886) I. L. R. 9 M. 307. 6. (1-95) I. L.R, 19-51. 100, 103. 


7. (1870) 13 M, I. A. at 466, 
19 
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The Court delivered the following 


Judgments :—The Chief Justice.—This is no doubt a case 
very much on the line and has given rise to a difference of opinion 
between the District Munsif and the Subordinate J udge, and 
between the two learned Judges who heard the Second Appeal, 
and on the Letters Patent Appeal. On the whole I am disposed 
to agree with the conclusion of Sadasiva Aiyar, J. that there are 
not sufficient grounds for interfering in second appeal with the 
finding of the District Judge. As regards the disputed passage : 
in Forbes v. Meer Mahomed Tuquee1 I agree with Ayling, J. 
that their Lordships considered that the fact that in that 
case no quit rent had been reserved although the land had 
been included in the assets of the zemindari on which 
peishcush was payable, was a circumstance which taken with 
all the other circumstances of that case would have clearly 
negatived a power of resumption; but that was only one of the 
circumstances to be taken into account in the absence of a grant. 
Here we have the terms of the grant embodied ina pattah and 
muchilika. It is true that past services.are mentioned by way of A 
inducement, and that the land is to bs enjoyed from father to son, 
but it is granted to the grantee who is described as nakesh for his 
services by which I understand his services as nakesh, and itis ex- 
pressly provided that it is tobe held as servant's Inam. Service 
Inams are admittedly resumable where Government is the grantor ' 
and in the case of darmilla Inams, that is to say Inams granted by 
Zemindars since the date of the permanent settlement, where they 
are service Inams granted for services of a personal nature, I agree 
with Sadasiva Aiyar, J. thatthe balance of authority in this presi- 
dency is in favour of their being resumable. The governing pro- 
vision in my opinion is that they were to be held on service . 
tenure, the service being the service of nakesh, and I think it 
follows that they must be considered resumable. See Venkata 
Narasimha Appa Row v. Sobhanadri Appa Row %, Vadisapu 
Appandora v. Vyrichendra Veerabhadraraju Bahadur 3; Gaja- 
pathy Maharaju Garu v. Sondi Prahlada Bissoyi Ratno #. For 
these reasons I would dismiss the appeal. ; 


Seshagiri Aiyar, J.:—The Zemindar of Pittapur sues to 
recover possession. The lands in suit were granted in 1868 





“1, (1870) 18 M. I. A. 466, 2. (1915) 18 M. L. T. 209. 
8. (1911) 2 M.W.N. 406, 4. (1918) 14 M. L, T. 5621914 M.W .N. 179 
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by the plaintiff's’ predecessor in title to one Mrutyanjayadu 
from whom the defendants Claim (Eixhib t I). Plaintiff's cage 
is that the grant wag by way.of remuneration for services 
and that as he no, longer requires the Jefendants’ services, 
he is entitled to resume the lands. The Lower Appellate Court 
differing from the District Muns-f gave a dzcree to the plaintiff. 
In second appeal, Ayling, J., was for reversing that decision, 
while Sadasiva Aiyar, J. was in favour of confirming it. Hence 
this Letters Patent Appeal. : 


The deed of grant when it is fortheoming should first be 
examined to see whether the grant is revocaLle or not. An analysis 
of the contents Exhibit I brings out the Dllowing statements : 
(D It is a grant made to Nakesh Mrutyanjsyadu. It must be 
explained here that the term nakesh denote a decorator. It is 
common ground that this man was employed in painting pictures 
on the walls of the Samasthanam buildings; 2) it recites that the 
donee had rendered services in the past ; (3) shat the said services 
were acceptable to the donor; (4) that the lands were granted as 
service Inam ; (5) that the grantee was to pey a fixed Kattubadi; 
(6) that he was, in future, to render s=vices which would 
deserve the approbation of the diwanum; and (7) that the 
lands were to bs enjoyed from son to grandson, In addition 
to the above statements a few more may be mentioned as a result 


of the findings of the Courts below; (8) the attubadi was never 
enhanced during the 45 years that the defendants were in posses- 


sion of the land; (9) the lands-had descenéed in the lineal line 
for 3 generations ; (10) the defendants are ani always have been 
willing and ready to render the service, 


I have set out in detail the above circu_nsiances, because in 
arriving at a conclusion regarding the nature of the grant, the 
cumulative efect of all of them have to ke considered. The 
decided cases which I shall refer tc, but not n detail, show what 
combinition of circumstances constitute a grant of office, as 
distinguished from a grant of land burdeneé with the duties of 
an office. 

Mr. Srinivasa Aiyangar for the respondent laid siress on the 
use of the word nakesh as a prefix to the grantee, Ido not 
think that the word ,is-anything more then descriptive of the 
person, It .s admitted that prior and subsequent to the grant, 
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a salary was paid for doing decorative work. Further, it ig in ` 
evidence that the grantee and his successors were called upon to 
do‘ mochi work; consequently, it is clear that the use of the ex- 


. pression nakesh was not intended to.denote the office which was 


then being conferred. The learned vakil then relied upon the 
statement that the land “has been granted to you as service Inam ”. 
It is true that the presumption in Government grants is that the 
lands granted as service Inam are resumable. The same conside- 
rations do not necessarily apply to grants by Zamindars, It is 
well settled that service grants by Zemindars are not always 
resumable Venkatanarasimha Appa Rao Bahadur v, Sobhanadri 
Appa Rao Bahadur land Forbes v. Meer Mahomed Tuquee 2. 


“The next contention is that as the service was personal, it was 


open tothe Zamindar to dispense with it and to resume the 
land. Here again, it is not in every case of personal service 
that the grant can be resumed. In Idubilly Styyaddi v. 
Sri Rajah Viswaswar Nissanka 8, the gadiba Service Inam was 


expressly granted for future services and as wages for those 


services. Sri Raja Viseswara v. Gorla Budarado is to the 
same effect. In Sanniyast v. Salur Zemindar > the grant was 
not produced, and it was found that the.-Kattubadi was enhanced 
from time to time, Mahadevi v Vikrama-6 belongs to the same 
category. On the other hand, in Yellava v. Bhimappa 7, a grant 
made for lamp lighting and other menial services was held not 
resumable. No general rule can be laid down, apart from other 
circumstances, that a grant for personal or menial services 
is liable to resumption. Mr. Srinivasa Aiyangar’s next attack was 
directed to the use of the clause “ you ‘shall be rendering service 
so as to deserve the patronage of the diwanum”. He argued 
that these words really meant that the grantee was to hold the 
lands during the pleasure of the grantor. I do not think this 
forced construction’ is sustainable. Itis well-known ‘that suck 
expressions find place in grants by Aemindars and are suggestive 
only of the vain gloriousness of the grantor and not of any 
intention to cut down the effect of the grant. These words are a 
harmless enunciation of self-importance as pointed out by Mr. 
Patanjali Sastri for the “appellant, Vizianagaram Maharaja v. 





1. (1905) I. L. R. 29 M 69. 2, (1870) 13 M. I. A. 438. 
8. (1918) 18 M. I. T. 142. 4, (1910) M. W. N. 486. 
5. (1893) I.L R.7 M 268. 6. (1991) I. L, R, 14 M 365. 


7 (1914)17 Bom. L. R. 131. : 
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Suryanarayana 1 and Vizianagaram Muharaja v. Sitarama- 
. raju 2. f 

If we eliminate these considerations, we find that the grant 
was made in consideration of past servies, that the Kattubadi 
first fixed was never enhanced, that ib was hereditary and did 
descend from son to grandson, and that hat grantee’s heirs are 
ready and willing to perform the duties of Nakesh and of Mochi. 
These facts bring the case within the ruc laid down in Forbes v. 
Meer Mahomed Tuquee 3 and Raja Leelam nd Singh Bahadur v 
Thakore Munoranjan Singh 4. One pevagraph in the former 
judgment of the Judicial Committee wes claimed by both the 
learned vakils as favouring their respeciive contentions. The 
two learned Judges who differed in second appeal were pre- 
pared to hold that paragraph was in favour of the position 
taken by each of them. The paragraph runs thus: “Had 
‘this been a grant reserving to the Zemindar a small 
money-rent, as well as the services, it indeed the latter are 
reserved to the Zemindar, their Lordsh ps would have had no 
doubt upon the case. But it seems to them that the unexplained 
anomaly of making mal lands rent-fre2 in the hands of the 
Jaghirdars, does not affect the construction of the sanad, or the 
rights of the parties”. In the previous pacagraph, their Lordships 
held that if the parties wilfully fail to perform the service, the 


lands could be resumed, but pointed out taat there was no longer 


any occasion for the performance of the ervices.. Then they say 
that if a money-rent, was reserved in addion to the services to be 

rendered, provided those services were pakon, “Their Lordships 
` would have no doubt upon the case.” The circumstance which 


rendered this sure position somewhat daubtful is mentioned in, 


the next sentence, and that is the lands caimed were included in 
the mal assets of the Zemindari in settling the peishcush. In 
the view of their Lordships, it is an aromaly that such lands 
whose assessment was taken into account in settling the peishcush 
should be granted away permanently. This anomaly according to 
them is met sufficiently by the fact that there was a small money 
rent plus some personal services. Their Lordships held that the 
apparent anomaly “does not affect the ccustruction of the sanad 
or the rights of the parties.” It seems to me that their Lordships 





1. (1886) I. L. R. 9 M. 308. . 2. (1695) I, L. R.19 M. 100, 
3. : (1870) 13 M. I. A. 438. 4, (18 3) 18 B. L. R. 124. 
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regarded the payment of a fixed amount as a strong circumstance 
indicative of the permanancy of the grant made. I do not think 
any useful purpose will be served by examining the other 
authorities quoted at the bar. In my opinion, the present 
case is stronger than the one which the Judicial Committee 
had todeal with in Forbes v. Meer Mahomed Tuquee 1, and conse- 
quently, I hold agreeing with Ayling, J. that the plaintiff is not 
entitled to resume the lands. The appeal must be allowed and 
the suit should be dismissed with costs throughout. 

Phillips, J.—The sole question for determination is whether 
the plaint Service Inam is resumable or not and the decision 
must depend upon the nature of the grant—as pointed out by 
their Lordships of the Privy Council in 1870 in Forbes v. Meer 
Mahomed Tuquee 1, and again in Raja Leelanund Singh v. 
Munoranjan Singh ?, where it was recognized that there is a 
clear distinction between the grant of an estate burdened with a 
certain service and the grant of an office the performance of whose 
duties are remunerated by the use of certain lands. In both cases 
a particular grant of the former class was held to be irresumable, 
The view that a grant of land burdened with service, that is to 
say a grant of land to which is attached a condition that the 
holder shall perform a certain service, “is not resumable at the 
will of the grantor so long as the holder is able and willing to ` 


. perform the service, has been consistently held by the courts in 


India ever since the decision in 18 M. I. A. 438, but I need not 
refer to them in detail as on this point there is no real dispute 
between the parties to this appeal, the same view having again 
been clearly enunciated by the Privy Council in Venkata Nara- 
simha Appa Rao Bahadur v. Sobhanadri Appa Rao Bahadur 1, 


- In this latter case their Lordships enumerated the reasons which 


in their view were sufficient ground for holding that the grant 
was one subject to a burden of service and not a grant in lieu of 
wages as follows :—“ In the first place,” “no office by any parti- 
cular designation was conferred upon the original grantee, but an 
obligation of a feudal character was imposed upon him. He was 


simply to provide a specified number of men as custodians, so to . - 


speak, of the Zemindar’s property, and their services appear to have 
been rendered intermittently and not continuously, Besides, they 
were paid in money when they actually performed such services that 


1. (1870) 18 M.I. A. 488. 2. (1874) D. R. I. A. Sup. Vol. 181. 
1. (1905) I. L. R. 29 M. 52. 
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is to say, batta was given to them when actually on duty. Itis also 
certain that in liter years their services were not in frequent re- 
quisition, because, as Mr. Taylor points out in his report, the 
Zemindars would have had to pay in the shade of batta more than 
the services were worth. In the second place, the following 
circumstances indicated as plainly as possib& a fixity of tenure. 
The mokhasadars have paid a uniform rent of Rs. 144 a year for 
the last 120 years without alteration at any dime, and the land has 
descended from father to son hereditarily. There has been no 
instance of resumption or even an attempt <t resumption during 
all this time. There has also been nọ attempt to enhance or to 
alter the rent, or to interfere with the devoLition of the property 
from heir to heir.” 


In the present case the grant is male to one “nakesh” 
Mritunjayadu as ‘Service’ Inam but the nature of the service is 
not specifically stated in the grant, but ibi; admitted that the 
service was that of nakesh or decorator, and shat the holder also 
performed Mochi Service. The word nakesh prefixed’ to the 
grantee’s name appears to me to bea merefitle. The rent pay- 
able on the land has always been the same, end the grant recites 
that enjoyment shall be from son to grandson and so on in suc- 
cession, and as a matter of fact, the land hes descended to the 
holder’s son and grandson without objection til now, nor has any 
attempt been made before this to resume tke grant or enhance 
the rent. We also have the recital in the grant “as you: who 
are deserving of the patronage of the diwanum have been 
rendering service properly you werefavoursd and lands have 
been granted,” which certainly goes to show that the grant was 
a reward for past services, and that this was so is further proved 
by the fact that the grantee’s services were rscompensed by the 
same salary both before and after the grant, and this is a very 
strong piece of evidence that the grant was not made in lieu of 
wages. The. circumstances of this case appear to me to* be 
stronger than those in Venkata Narasimha 4vpa Rao Bahadur 
y. Sobhanadrs Appa Rao Bahadur 1 in suppozrt of the view that 
the grant is not one in lieu of’ wages. The fact that the nature 
of the service is in this case personal! does not affect the question, 
which depends solely on the nature of the zrant, and for the 
same reason it is immaterial whether the service is of a feudal 


ra 





1. (1915) I. L. R. 29 M. 619. 
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nature or otherwise. In Vadisapu Appandora v. Vyricherla 
Veerabhadraraju Bahadur 1 to which I was a party, it was - held 
that in the case of a grant subsequent to the Permanent Settle-, 
ment to which services of a personal nature were attached there 
is in the absence of any evidence a presumption that the grant is 
resumable, but in this case the presumption has been amply re- 
butted by the circumstances mentioned above. I therefore agree 
with Ayling, J. tha: this is a grant, which is not resumable so long 
as the grantee is abie and willing to perform the service. I have 
not thought it necessary to refer to the very numerous cases cited 
on both sides in which the law, as I understand it, has been 
applied to the circumstances of each particular grant and the 
nature of the grant interpreted accordingly, because each case must 
be decided on its own merits. . 

By the Court :—In the result, the appeal is allowed and the - 
suit dismissed with costs throughout. 


—_— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
jadi FULL BENCH. as l 
Present :—Sir John Wallis, Chief Justice, Mr. Justice Sesha- 
giri Aiyar and Mr. Justice Phillips. 


_ Rama Aiyar died, Lakshmana Aiyar, Appellants * (Petitioner 


Supplemental appellant and legal and his legal represen- 
representative of the deceased 1st tative.) 

appellant vide Order,dated 6-8-1914 i 

on C. M. P. No.988 of 1914. 


V. 


Krishna Patter ... Respondent (Counter-Petitioner.) ` 
Private International Law—Submission to jurisdiction—Civil Procedure 
Code S. 44--Appearance anà defence on protest—to get a refund from son to whom 
debt was paid and to avoid arrest—submission nevertheless. j 
When a decree of a Court in the Cochin State was sought to be executed in the 
Sub-Court of Palghat, it was objected that the Cochin Court had no jurisdiction to 
make the decree. Though the defendant had appeared and defended the suit 
against him, he had protested against the jurisdiction of the Court both in the 
Court of the 1st Instance and in the Appellate Court. His reasons for appearing and 
defending were (i) that his ‘¢reditor’s son to whom he had repaid the suit debt 
refused to refund him the money unless he defended the suit brought by the father 
(ii) that if a decree was passed against him he might be arrested when he went to 
Cochin on business or to see his relations. evi 
Held on a reference to the Full Bench that under the ciroumstances there was 
a submission to jurisdiction and the decree could not be impeached by the deft. 
Parry and Co. v. Appasami Pilla 2 overruled. 





=A. A. A.O. No. 120 of 1912.’ 26th December 1915. 
1. (1911) 2 M. W. N. 406. 2, (1880) I. L. R, 2 M. 407. . 
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Appeal against the decree of the District Court of South 
Malabar dated the 19th August 1912 in A S. No. 169 of 1912 
preferred against the order of the Court of tae Subordinate J udge 

`of Palghat in E. P. No. 1471 of 1911 in O. S. No, 134 of 1084 on 
the file of the District Court of Anjikaimal cA. S. No. 50 of 1085 
on the file of the Chief Court, Cochin.) 


This appeal came on for hearing before Oldfield and 
Tyabjj, JJ. who delivered the following 


Judgment :—Since the hearing in the Lower Andie dont 
some of the questions between the parties havé been set at rest 
by the Full Bench decision in Letters Patent Appeal No. 71 gah 
1913 dated 6th October 1914. . | 


in consequence of it there is now no suggestion that the Court 


cannot enquire into the binding nature-ofa foreign decree, of 
which execution is sought. 


The question is next whether the decree is A there- 
fore executable in consequence of the respondent's submissicn to 
the foreign Court’s Jurisdiction. The decison referred to decided 
at least that a party, who pleads in a foreigr Court (although after: 


‘+ protest), does not submit to its jurisdiction, if he does so in order 


to protect his property in that jurisdiction-irom attachment and 
perhaps sale. The respondent contends thas it further left open 
the question whether the presence of an irtention to avoid any 
Other or lesser inconvenience, such for instance as the possible 
attachment of property, which the party might bring within the 
jurisdiction in future would deprive his appearance or pleading of 
its character as a submission. Vide Parry cnd Co. v. Appasami 
Pillai 1. Before dealing with this, we thinz it advisable to have 
the facts clearly before-us. We therefore call on the Lower 
Appellate Court to find on the issue, 


“ What were the facts or reasons, which led the respondent 
to appear and plead in the foreign Court ?” 


Fresh evidence may be taken. The finding is due in six 
weeks. Seven days will be allowed for fling objections, . 


In compliance with the above order of this Court, the Dis- 
trict Judge of South Malabar submitted the following 
Se eh aa oe SS ee I a ran 
‘1, (1880) I.L. R, 2 M. 407, 
20 
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FINDING :— 


A Gnding is called foron the issue :—‘‘ What where the facts or reasons, 
which led the respondent to appearand plead in the foreign Court?” Krishna 
Pettar, the respondent, states in evidence that the money, which Rama Aiyar, the 
plaintiff in O. S. No. 184 of 1084 in the District Court of Anjikaimal in the Cochin 
State, sued to recover was borrowed by him from Kailasa Aiyar, son of Rama Aiyar. 
He says that he had borrowed the m oney from Kailasa Aiyar for his trade in gold 
and repaid it at the request of the latter in Madras obtaining a receipt (Exhibt I) 
in acknowledgment of the amount paid and the ‘letter (Exhibit II). When Rama 
Aiyar brought the suit against him he was asked by Kailasa Aiyar to contpst: the 
Suit and contend that the money had been paid back at his request. He states 
that Kailasa Aiyar said to him that unless he so contested the suit he would not 
refund the money to him in the event of his father obtaining a decree against the 
respondent. The responéent further explains thal if a decree were obi@ined against 
him he might have been arrested when he went to Cochin State as he used to do to 
carry on hig trade and to see his relations. The conversation about the suit bet- 
ween Rama Aiyar and the respondent is also mentioned by his 2nd witness, Samu 
Pattar, a trader of Palghat who also says that respondent paid back the money 
borrowed from Rama Aivar in Madras as requested by Kailasa Aiyar. His brother- 
in-law, the 8rd witness, Anantarama Patter speaks of the trade of the respondent'in 
Cochin (vide Exhibits III to VIII) and states that the respondent contested the 
guit because he did not want to be arrested when he went there on business. The 
appellant who is the legal representative of the plaintiff in thesuit did not examine 
any witness. He relied mainly on the proceedings in the Anjikaimal Court in that 
suit (Exhibits H. J. B. C. D E. F. and G) to show that the plea of the. respondent 
is not trueand that he merely contested the suit because he expected to win it. 
But it is clear that the plea of want of jurisdiction was expressly raised by the 
defendant and the fact that he contested the suit on its merits does not show that 
it was not with the object of avoiding inconvenience of having a deoree against him 
in the Cochin State, I see no reason on the whole to reject the evidence ot the 
respondent and his witnesses as to the reasons which led him to contest the suit 
and I find on the issue that the respondent appeared and: pleaded in the District 
Court of Anjikaimal under the circumstances now stated by him. 


-This appeal came on for final hearing after the return of. the 


, finding of the Lower Appellate Court upon the issue referred by this 


Court for trial. 
The Court (Tyabji and Phillips, JJ.) made the following 


ORDER OF REFERENCE TO A FULL BENCH. 


Tyabji, J.:—This appeal arises out of an application under 
S. 44 of the Civil Procedure Code for execution of a decree passed 
in the Courts of the State of Cochin. It is admitted that there is 
such a notification with reference to the Courts in Cochin as is 
mentioned in that section. 


_ It bas bosn recently held and was not questioned balas us, 
that such an application may be resisted on the grounds mentioned 
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in S. 13 of the Civil Procedure Code Veeraraghava Aiyar v. Muga 
Sait 1. . \ 


The present application is resisted an the ground that the . 


foreign’ Court was not of competent jurisdicsion : S. 13 (a) of the 
Civil Procedure Code, 


It is admitted that the Courts in Cochin had jurisdiction in 
accordance with the laws of Cochin. But whether a foreign Court 
is or is not a Court of competent jurisdiction within the meaning 
of S, 13 (a) has to be determined in accordance with the principles 
of international law and not in accordance with the Jaw of the 
country in which the foreign Court is situaied. See Pemberton 
v. Hughes 2 where itis said “The jurisd:ction which alone is 
important in these matters is the competence: of the Court in an 
international sense:—i. ¢., its territorial competence over the 

' subject matter and over the defendant. Its competence or 
juridisction in any other sense is not regard=d as material by the 
Courts of this country.” See also Christien v. \Delanney 8 and 
Shaik Atham Sahib v. Davud Sahib 4. In Femberton v. Hughes 5 


the question was (as it always is in Enzland) where a suit,“ 


would lie in England’on a foreign judgment. S. 44 however 
‘permits execution to be obtained on the fo-eign judgment itself. 

Whether S. 44 does not proceed on the principle of “comity” 
as that expression is understood in Schibsbr v. Westenholz ®-has 
not been argued before us, and I will assume that the principls 
of “comity” has no bearing on judgments falling within S. 44. 
Thedifferénce between the two aspects is thus explained in Schibsby 
v. Westenholz “and we think that if the prinziple on which foreign 
judgments were enforced was that which is lcosely called “comity”, 
we could hardly decline to enforce a foreign judgment given in 
France against a resident in Great Britain under circumstances 
hardly, if at all, distinguishable from those under which we, mutatis 
mutandis, might give judgment against a resident in France: but 
it is quite different if the principle be that which we have just 
laid down”: the latter principle being thus explained “we think 
that for. the reasons there given, the true pdnciple on which the 
judgments of foreign tribunals are enforcec in England is that 
stated by Parke, B. in Russell v. Smyth Tnd again repeated by 





1» (1914) 27 M. L. J. 585, ` 2. (1899) 1 Ch. 781. 
8. (1899) I.L R. 260. 981. 4. (1903) I. L. R. 82 M. 169. 
5. (1899) 1 Ch. 781. 6. (18D) L. R. 6 Q. B. 155. 


‘7, 9M. and W. at p 819. 
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him in Williams v. Jones 1 that the judgment ofa Court of 
competent jurisdiction over the defendant imposesa duty or 
obligation on the defendant to pay the sum for which judgment 
is given which the Courts in this country are bound to enforce ; 
and consequently that anything which negatives that duty or forms 
a legal excuse for not performing it, isa defence to the action.” 

The cases in which foreign Courts are in England recognised 
to be internationally of competent jurisdiction in regard to suits of 
a personal nature have been stated by Fry, J. in Rousillon v. 
Rousillon 2 to include the following five. 

1. “Where he is the subject of the foreign country in which 

the judgment has been obtained ; 


2. Where he was resident in the foreign country when the 
action began ; , 

3. Where the defendant, in the character of plaintiff, has 

celected the forum in which he is afterwards sued ; 

4; Where he has voluntarily appeared ; 

5, Where he has contracted to submit himself to the forum 

in which the judgment was obtained.” 

In the present case only the 4th head need be considered. It 
is impliedly recognised as a source of international competence in 
Gurdyal Singh v. Raja of Faridkot ®,as a decree of a foreign 
Court to the jurisdiction of which the defendant has in any way 
submitted himself is in their Lordships’ judgment excepted from 
those decrees which are described as being by internatignal law a 
nullity. ; f 
What we have to decide therefore is whether or not the ` 
respondent had voluntarily appeared in the Cochin Court, or to 
use Lord Selborne’s words in the Faridkot case, whether or not 
he had in any way submitted himself to the jurisdiction of the 
Cochin Courts. 

Both the Lower Courts have answered this question in the 
negative, and the question before us narrows: itself down into 
whether there is any evidence on which they could have held 
that the defendant’s appearance- was caused by duress so as to 
prevent his appearance having the effect of clothing the Courts of 
Cochin with jurisdiction under the 4th head. 





1. 18 M.and W. at p. 638. 2. (1880) 14 Ch. D. 351, 371. 
3. (1894) I. L. R. 22 C, 222 at p. 288. 
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The facts are as follows :— A 

A sum of Rs. 2,800 was-due from the respondent (Krishna 
Pattar) to the appellant (Rama Aiyar). Tte respondent paid this 
sum to Kailasa Aiyar, the son of .Ramə Aiyar. Rama Aiyar 
repudiated the payment to his son as a proper payment to himself, 
and brought the suit in the Cochin Covrts. The respondent 
appeared in the Coehin Courts under protest, but pleaded on the 
merits. His defence on the merits was upheld in the Court of First 
Instance in Cochin, but that decision was re-ersed by the Appellate 
Court. Both Courts decided against the respondent on the question 
of jurisdiction. The respondent says that Lis appearance was not 
voluntary having been actuated by the following circumstances:— 


(1) “He states” (in the words of the District Judge) “that 
Kailasa Aiyar said to him that unless he so contested the suit he 
would not refund the money to him in the event of his father 
obtaining a decree against the respondent.’ In other words, a 
third party, Kailasa Aiyar, required the resoondent to contest the 
suit and said to him that unless the suit was contested he 
(Kailasa Aiyar) would not refund the moner which had been paid 
to him by the respondent dn behalf of his father. 


(2) “The respondent further explains that if a decree were 
obtained against him he might have been azrested when he went 
to Cochin State as he used to do to carry or his trade and to see 
his relations.” 

Do these two circumstances furnish any evidence that the 
appearance of the respondent in the Cochin Courts was under 
duress ? 

Great reliance was placed by the respondent upon Parry 
and Co. v. Appasami Pillay, 1 the principle of which 
decision appears in the following sentences. “The grounds 
on which those decisions proceeded were tkat. the defendant, by 
appearing in the foreign Court and taking no objection to its 
jurisdiction, had for the time put himself under the jurisdiction 
of the Court and had led the plaintiff to bel eve that the proceed - 
ings were allowed by him to be effectual, and encouraged the 
plaintiff to proceed on them instead of witk drawing from them 
and instituting proceedings elsewhere.” Mr Justice Muthuswami 
Aiyar whose decision was upheld had said in Parry & Co. v. 
Appasami Pillay 1. “The true test seems to be something in the 

1. (1880) I. L. R. 2 M. 407. 
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conduct of the defendant which amounts to a voluntary submis- 
sion to jurisdiction and which might amount to a breach of faith i 
if the defendants were allowed to question the jurisdiction of the 
foreign Court, ”. i i i 


The true principle however seems to be, not that good faith 
estops the defendant from questioning she jurisdiction of 8 
Court which in fact has no jurisdiction; butthat the fact of f 
the defendant appearing and pleading on the merits, and thus 
taking a chance of a decision being given in his- favour (and 
inviting the Court to pronounce on the merits) makes- that 
Court internationally competent to adjudicate on the merits, 
in the same manner as is done by residence (even temporary) of 
the defendant in the foreign country, or by a contract made prior 
to the suit by the defendant with the plaintiff to submit himself 
to the jurisdiction of the Court. ‘ Applying the test approved of in 
Schibsby v. Westenholz 1, it may be said that when a person 
appears before a foreign Court and takes the chance of a judg- 
ment in his favour, there is a duty cast upon him to obey that 
judgment even if it goes against him. 

On the other hand, of course, where the defendant’s appear- 
ance is not voluntary, but brought about under duress, the Courts 
cannot give to such an act any legal consequence : and ““ the- case 
will be treated as though he had not appeared” (Voinet, v. 
Barret 2 per Lord Esher). It has been assumed that One 
example of such duress is where property having been “ seized by 
the foreign tribunal in order to compel appearance ” Ibid per 
Cotton, L. JJ), the defendant appears under protest in order. to 
protect such , property. On the other hand, it has been said by 
Lord Esher, M. R., in the same case that the mere fear that 
things which may be afterwards carried into the foreign country 
will be seized is not such pressure as will prevent appearance from 
being voluntary under head 4 above : and Lord Justice Bowen 
gaid “A man cannot be said to be compelled to appear because if 


he does not do so, he may be inconvenienced in the long run” 


(page 42). This case would therefore appear to be directly 
against the contention of the respondent and it is only to be 
considered whether we are bound to follow the decision in Parry’ 
& Co. v. Appasami Pillai 3 in preference Voinei v. Barret 2. 





1, (1870) L. R. 6 Q. B. 155. 2. (1835) 55 L. J. Q. B. 89, 40. . 
3: (1880) I. L. R. 2. M. 407. 
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Parry and Co.’s case has, no doubt, stood in the-Indian Law 
Reports for a long time, and there is muck substance in the con- 
tention that we ought not to depart from it ightly as many parties 
may have proceeded on the basis of its correctness. But internation- 
al law develops rapidly. The attitude of the Courts towards foreign 
judgments has certainly greatly changed since Lord Hllenborough 

‘said, “I will look to these foreign judgmen:s with great jealousy” 
Molony Esquire v. Gibbons. 1 Now the legiclature of British India 
requires some ofxthem to be executed as if they had been passed 
by the Courts of British India. Moreover the decision in Parry’s 
case has recently been greatly canvassed and its soundness 
doubted in Veeraraghava Aiyar ve Muga Seit 2. It was not 
followed in C. M.S. A. No. 26 of 191 where the English 
decision in Boissiere v. Brockner® was folicwed without reference 
to. Parry & Co, v. Appasami Pillay 4. The Decision i in C. M. 
S. A. No. 26 of 1914, however, proceeded mainly on the ground 
that the defendant had filed an appeal from a decision against the 
foreign Court and in the appeal he had taken no objection to 
jurisdiction. On the other hand, Sadasive Aiyar, J. one of the 
learned Judges who decided (L. P. Appeals Nos. 183 to 185 of 
1913) Narayana Moothad vy. Cochin Sirccr,® was prepared to 
follow Parry é Co. v. Appasami Pillay +. 


We have therefore the fact that there is a decision of this 
Court of long standing which has not been expressly overruled 
bya Full Bench and which Sadasiva Aiyar, J. is prepared .to 
` follow in favour of the respondent, It is‘ergued by the respond- 
ent that this consideration is strengthened by the fact that the 
only alternative to following Parry £ Co. v. Appasami Pillay 4, 
is that we should follow the English decisicns ; and that the latter 
alternative ought not to be adopted for this additional reason that 
the present state of authorities in England .eaves the law in an 
unsatisfactory condition. .(See Westlake’s Private International 
Law, 5th Edition 406.) l , 

The facts with reference to wvolunsary or involuntary 
submission to jurisdiction under protest must (according to 
Professor Westlake’s view of the present Fnglish anan be 
arranged under one of three heads. 





1.. 2 Oamp. 502. 2. Fer 27 M,L J. 585 at p. 558 and 564. 
8. (1889) 6 Times L. R. p. 85. 4. (1880) I-L. R 2 M. 407. 
5. (1915) M. W. N. p. 53 . 
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Rama Aiyar - (1) When the property of the defendant is at the date of 

Krisina appearance actually in the hands of the foreign Court; 

Pattar. (2) When the defendant possesses property which at the 
same date is within the grasp of the foreign Court, but not actually 
seized by it; 

, (8) When the defendant has business transactions in the 
foreign country and is frequently in such position that a judg- 
ment ina Court of that country could be executed against, him . 
there. | 

When the facts fall: under the first head the submission to 
jurisdiction has been considered (without ever having been: so 


decided) to be involuntary ; under the other two heads it has been 
held to be voluntary. 


Professor Westlake points out that there cannot be any real. 
distinction between the amount of préssure in cases. (t) and 
(2). (This was the view of Wallis, J. in Voinet v. Barret 1 
. reversed in appeal 55 L. J, N. S. Q. B. 89. Nor is there 
any solid distinction hetween cases (2) and (3). it would follow 
therefore that logically all: 3 cases must result in the same manner 
i. e., either in each of these cases it ought to be considered that 
the submission has been voluntary, or the reverse. 

We have therefore three altérnative courses open tO us. 


I. To-hold (as held in Parvy’s case) that in all three cases 
the submission is involuntary ; in which case “ the’ principle that 
‘jurisdiction is given by voluntary appearance would be practically 
abandoned .” This principle has, however, as Professor West- 
lake points out, not been abandoned in Boissiere v. Brockner 2% 
nor in Carrick v. Hancock 8 still less, it may be added, in Custard 
v: De Clermont and Donner +. 

II. To follow the English authorities as they stand, not- 
withstanding that they are anomalous. 

III. To hold that in all three cases the submission is 
voluntary, which would be opposed to the dicta that when a 
person appears to protect his property, his submission may be 
considered to be brought about by duress and have no effect in 
conferring jurisdiction. í 

The trend of the most recent decisions i in England is, how- 
ever, in favour of this last course namely, to recognise a foreign _ 


1. (1885) 51 L.-J. N.S. Q. B. 521, 2. (1889) 6 T. L. R. 85. 
3. (1895) 12 T.L. R 59, : 4. 80T. D. R. 511, 
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judgment whenever the defendant has appeared. Cf. Guiourd v. 
; Declerment and, Donner 1 and the remarks on it in Veeraraghava 
Aiyar v. Muga Sait 2. In favour of the same view must be men- 
tioned the principle that if the defendant takes the chance ofa 
decision in his favour then he is bound: whenever he appears 
and defends the action on the merits. he takes such a chance. 
The fact that the defendant is even ‘temporarily resident in 
the foreign country itself gives jurisdiction to the Court, the 
question of the time during. which he has actually been in 
the country is wholly immaterial Carrick v. Hancock 3: 
Jurisdiction may be given by agreement between the parties 
and where the suit is on.a contract it has sometimes been held 
by the Courts that by implication there wasa contract that the 
foreign Court should have jurisdiction. It is important to note 
also that possession by the defendant of property in the foreign 
country is by itself considered by some countries, including 
Scotland, to be sufficient to give jurisdiction to the foreign country. 
See Dicey’s Conflict of Laws 2nd Edition pp. 56, 57, Story’s 
Conflict of Laws 8th Edition Section 549 where it is recognised 
that the property in the foreign country may be seized and attached, 
and the decree is held not to be- binding personally only if the 
defendant" has never appeared and contested the suit.” See also 


Douglas v. Forrest 4 which was however doubted in Schibsby v., 


Westenholz 5, and in the Faridkot case the possession of property 
was held to be no ground for jurisdiction. But it may be added 
that when the property is of sufficient value to induce the defend- 
ant to appear and defend the suit, the tess of effectiveness, on 
which Professor Dicey bases the whole theory of the international 
competence of Courts, 1s satisfied. 


On the other side and in support of the view that when 
property has been seized by the foreign Court appearance should 
be considered involuntary and be deemed insufficient to clothe 
‘that Court with jurisdiction we have in the first place ‘the 
remarks in Voinet v. Barrett 6 though the actual decision 
was that the appearance was under such circumstances as to 
give Jurisdiction to the Court. Professor Dicey says on this 
point. “The distinction suggested rests on good authority” 
(the authority is not cited) “but is not entirely satisfactory”. 
“L (1934) 80 T. L.R. 5111914 1IL K.B 145. 2. (1914) 27M, L. J. 535. 

3. (1895) 12 T. D.K. 59. i 4. (1828) 4 Bing. 686 at p. 708. 
5. (1870) L. R. 6 Q. B. 155 at p. 163. 6. (1385) 55 L. J. Q. B. 39, 
21 
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(Conidict of Laws p. 371 foot note 2). Professor Westlake on the 
other hand 1s in favour of the v ew that appearance in such circum- 
stances does noi bind the defendant, saying that otherwise “ the 
defendant would be bound to abandon his property abroad as the 
price of saving his English. property from the grasp of a Court 
having ex-Aypothesi no international jurisdiction in the case” 
(p. 406). He is also of dpinicn thai the obvious leaning of Lord; 
Blackburn and his colleagaes in Schibsby v. Westenholz 1, 
was in the same direction. Tre passage cited immediately before 
this remark is “ we think it beiter to leave this question open and 
to express no opinion as to ths effect of the appearance of a dsfen- 
dant where it is so far not voLintary that he only comes in to try 
to save some property in the Lands of the foreign tribunal. But 


“we must observe that the wecision in Decosse Brissac v. Rath- 


bone 2, is an authority that where the defenddnt voluntarily 
appears and takes the chance of a judgment in his favour he is 
bound ” (Westlake p. 406). 

There seems, however, tœbe no decision of the English Courts 
that when property has been .eized by the foreign Court, the de- 
tendant’s subsequent appearence must be considered to be in- 
effectual in the sense that the Jourt is not then competent to pro- 
nounce an internationally efestive judgment. The obiter dicta 
in Voinet v. Barrett 3 and Prcfessor Westlake’s opinion that 
such ought to be the law are =f course of the greatest weight. But 
it seems to me as I have already said that the trend of the most 
recent authorities, the view taken by tke Courts of Scotland 
and cther countries and tks test of effectiveness mentioned 
by Professor Dicey ali indisate that the Jaw will develop in 
another direction. As to Frofessor Westlake’s remarks cited 
above, the defendant virtually abandons his foreign property as 
soon as he fails 10 defend thessuit successfully : for such property 


_ being within the jurisdiction of the foreign Court can be seized 


in execution of the foreign judgment. See Story, Conflict of ` 
Laws, Section 549. In the sresent case the defendant appeared 
and took the chance of a judgment in his favour. The authorities 
are quite clear that in such awase the foreign Court has jurisdic- 
tion Scribsby v. Westenhoz 1, Harchand Panaji v. Gulab- 


chand. Kanji + No expression of opinion is necessary on the 


question whether if his property had been seized the Court would 


1. (1870) L. R. 6 Q. B. 155 ab p. 163. (1861) 6 H. KN. 801. 
3. (1885) 55 L. J. Q. B. 39. 4. (1914) 1. L. R. 39 B, 84, 





s 


"PARU IV.) LHE MADRAS LAW JOURNAL 2EPORTS. 159 


or would not have been deprived of its international competence, 
as no property had been seized. All I reed say is thatin my 
opinion in the present case there is no evidence from which it 
can be inferred that the defendant appeared in the Cochin Courts 
through such duress as to render his appearance devoid of the 
effect which it would ordinarily have undar the 4th head men- 
tioned by Fry J. 

My reference to some of the more general aspects of the 


question was necessary only in order to Jetermine whether we: 


ought to follow Parry and Co. v. Appasam™ Pillai 1 and hold, con- 
trary to the English authorities, that thouga the defendant appears 
and pleads on the merits, his denial that the Court has jurisdiction 
is sufficient to prevent the Court from be:soming internationally 
conipetent. 


The distinction between voluntary anc involuntary appearance 
in the 3 cases mentioned by Professor Westlake may be admitted 
to be unsatisfactory., But if in all the three cases the same 
decision comes to be given in England, i seems to me that that 
decision will be that in each case the Coart becomes competent 
by the defendant’s appearance. Hence n any case Parry and 
Co. v, Appasami Pillay 1 should not in my opinion be followed, 
when (as in the present case) it is opposed to English decisions, 
as far as they have already proceeded. IfI had thought that the 
tread of the English decisions was in favour of the view in Parry 
and Co. v. Appasami Pillai} it would have been proper to 
follow it, but as I have already said it seen_s to me to be emphati- 
cally in the reverse direction. 

I should myself be inclined therefore 30 allow the appeal but 
as my learned brother thinks that we-ought not to disregard Parry 
and Co. v. Appasami Pillai 1 unless it is overruled by a Full 
Bench I agree to refer the following questions to a Full Bench of 
this Court :— 

1. Where there is an application under 8. 44 of the Civil 
Procedure Code for execution of a foreign -udgment and the judg- 
ment-debtor objects on the ground that the judgment was given 
by a foreign Court that had no personal -urisdiction over him 


inasmuch as he was not resident within the territorial jurisdiction ` 


of that Court, 
(a) Is such objection to be upheld where it appears that 


1. (1880) I. L. R. 2 M. 40. 
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the judgiment-debtor had objected to the jurisdiction 
of the foreign Court when sued there, or 

(b) Will the fact that the judgiment-debtor has appeared 
to contest the suit on the merits and taken the 
chance of a judgment in his own favour conclude 
him from taking any objection to the jurisdiction 
of the Court, irrespective of the question whether 
his appearance has been voluntary ? or 

(c) . Will the defendant be concluded only if his submis- 
sion to the jurisdiction was voluntary ? 

(Œ If the third alternative is answered in the affirmative 
is the submission voluntary where the defendant 
appears in the circumstances of the present case ? 

2. Was Parry and Co.'s case 1 rightly decided ? 

Phillips, J.:—The facts cf the case are set out in my 
learned brother’s judgment. The only question for consider- 
ation is whether the respondent voluntarily submitted to the 
jurisdiction of the Cochin Court, which passed the decree which 
it is now sought to execute. The respondent appeared and 
defended the suit against him in the Cochin Couri, but he protest- 
ed against the jurisdiction cf the Court. He renewed his pro- 
test in the Appellate Court, and has now taken the same objection 
in execution of the decree. His reasons for appearing and 
defending the suit were, as found by the learned District Judge, 
(1) that his creditor's son to whom he kad repaid the suit debt 
refused torefund him the money unless he defended the suit 
brought by the father, (2) that if a decree were passed against him 
he might be arrested when he went to Cochin on business or to 
see his relations. In Parry and Co. v. Appasami Pillai 1 the reason 
for the defendants’ submission to a foreign tribunal as given in 
the judgment (page 412) is “to escape the inconveniences which 
would aitend a judgment against them, if at any time they or 
their property might be found in French territory?’ That case , 
is therefore on all fours with the present case and if that ruling is 
to be followed this appeal would have to be dismissed, The 
authority of fhe ruling has, however, been recently doubted by 
the learned Chief Justice and Seshagiri Aiyar, J. in Veeraraghava 
Iyer v. Muga Sait ? in consequence of the decision in Boissvere 
v. Brockner 8, There are also other English decisions which 








1. (1880) I. L. R. 2 M. 407. 2. (1914) 27 M. L.J. 535. 
.8. (1889) 6 Times L. R 85 
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are opposed to the ruling m Parry and Cc. v. Appasami Pillai 1 
Schibsby v. Westenholz 2 55° L. T.Q. B. 39; 14 Ch. D. 351; 
and 30 L. J. Rep. Exch. 238. In a vers recent case Harris v. 
Taylor 3 where the defendant put in an appearance condi- 
tionally and applied to the Court to se, aside the order for 
service out of the jurisdiction but did not even defend the 
action, it was held that the defendant had voluntarily sub- 
mitted to the jurisdiction because he had scught the protection of 
the Court. The principle that is apparentl? applied in the Eng- 
lish cases is that when a defendant submits to jurisdiction, except 
under duress, he is bound by the decision o the Court, because he 
has elected to take the chance of a decision ia his favour and cannot 
“ be allowed to demur to a decision against nim. A mere protest 
against jurisdiction does not make his suomission involuntary. 
The ruling in Parry and Co. v. Appasaru Pillai 1 is the cun- 
current decision of 3 Judges and proceeds on the grounds that a 
defendant having protesied against jurisdiction puts the plaintiff 
on his guard and does not lead him to believe that the proceed- 
ings will be allowed to be everywhere effectual. This point of 
view is quite different from that adopted by the English Courts, 
and in a question Jike this, which is one cf International Law, 
Indian Courts must be guided by the decisicus of English Courts. 
The law however as laid down in Parry d Co. v. Appasawmi 
Pillay 1 has been the law in this Presidency, where the circum- 
stances are not the same as in England, or over 35 years and 
has not been altered, notwithstanding the decision in Voinet v. 
| Barret 4. On the principle of Stare decisis I ain not prepared 
to dissent, unless and until that decision je overruled by a-con- 
sidered decision of a Full Bench. I therefcre agree to refer to a 
Full Bench the questions proposed. 


T, R. Krishnaswamiaiyar for Appellart. 


The question for decision is whether fihrg a written statement 
protesting against jurisdiction and also pleading on the merits 
amounts to a voluntary submission to the jurisdiction of a foreign 
Court. My submission is it does. Sec Harris v. Taylor 8 
Harchand Panaji v. Gulabchand Kanji 5 Veraraghava Aiyar v. 
Muga Sait 6. The decision in 2 M. 407 is no longer correct, 

1, (1880) 1, L. R.2NM. 407. ` 9, (1870) L.R Q. B. 155 at p. 163. 


8. (1915) 2 K.B. 580 C.A. , +. (1885) 5> L. J. Q. B.189 
G& (1914) I. L R.39B. 34 6 (1914)2 M L.J 535 (558). 
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(Af this stage their Lordships stopped the yaki and called 
upon the respondent.) 

L. A. Govindaraghava Aiyar for O.F. Kak A 
for respendent :—- 

The only case against me is that reported in Boissiere v, 
Byockner 1. The other cases are distinguishable. Of the Indian 
cases, except those reported in Harchand Panaji v. Gulabchand 
Kanji Zand Veeraraghava Aiyar v, Muga Sait 3 there is no other 
case going the length of Boissiere v. Brockner 1, which was only 
the decision of a single judge. The case in Harris v. Taylor “is not 
really against me. In that casethe defendant admitted he was 
bound by the laws of the Isle of Man and pleaded only that, even 
according to those laws, the Isle of Man Court had no jurisdiction.. 
There was no-ple& in that case founded on the principles of Inter- 
national Law. 

Guiourd v, Declermont and Donner ® is also distinguishable. 
The case reported in 2 P. D. 29 is authority for the position that 
an appearance under protest is not a waiver. The correctness of 
the decision in Bożsstere d Co. v. Brockner & Co. 1 has been 
doubted by Dicey in his Conflict of Laws pp. 361, 370. 

In the case reported in Voinet v. Barrett 6, there was ap- 
pearance and no protest. 

[Chief Justice. —Protest is not what is material. It is the 
appearance that matters. The defendant’s property was seized 
in executicn of a decree obtained against him in default of appear- 
ance and he objected to the service on the ground that the decree 
was not valid as against him. But the court held that that very 
act of objecting constituted submission.] See Dicey p. 370, 

[The correctness of the opinion of Dicey on that page was 
attacked before the Court of Appeal in Harris v. Taylor 
and the Court of Appeal did not accept his opinion and approved 
of the decision of Cave, J in 6 T. L. R.—Chief Justice. ] 

The circumstances of this country ought also to be borne in 
mind im applying the principles of the English cases—See ‘obser- 
vations of Seshagiri Aiyar J. in Veeraraghava Aiyar v. Muga 
Sait 3. See also Narayana Moothad vw. Cochin Sirear T Sehi- 
bsby v. Westenholz 8, 


1. (1839) 6 T. L R. p. 85. 2, (1911) L L. R. 39 B. 34 

3. (1914) 27 M L. J. 535 F. B., 4. (1915) 2 K.B 580. 

5. (19143 K B. 115 6. (1885) 55 L. J. Q. B. 89 (40). 
7. (1916) 29 M. L J. 667. 8. (1870) L. R. 6 Q.B. 165 (169), 
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Parry and Co. v. Appasami Pillai 1 is- decision exactly in 
point and is in my favour. : 
“ The appellant was not called upon in reply, ` 
The Court expressed the following : ` 
OPINION :—We think that Parry and Co. v. Appasami 
Pillai 1, must be overruled. No authorities are cited m the judg- 
ment of the Appellate Court,but the learned Judge who decided the 
case on the original side referred on the point to The General Steam 
Navigation Co v. Guillou 2, and to Schibsby v. Westenholz 3. The 
dicta in The General Steam Navigation Co. v. Guillow 2, on which 
the learned Judge relied were questioned in Schibsby v. Westen- 
holz 8 which is rather against the view taken by him as in that 
case the question on which the Court of Queen’s Bench decided 
to express no epinion was “as to the effect of the appearance of 
the defendant, where it is so far not voluntary that he only comes 
in to try and save some property in the hands of the foreign 
tribunal”, rather implying that at any rate, where there was no 
property in the hands of the foreign tribunal appearance there 
would amount to submission. The later English Cases referred 
to in the Order of Reference and in Veerarughava Aiyar v. Muga 
Seit 4 including the recent decision of the Court of Appeal in 
Harris v Taylor 5, as also Harchand Panaji v. Gulabchand 
Kanji 6 are clearly opposed to Parry and Co. v. Appasami Pillai 1 
which must be overruled. That is sufficient to dispose of the 
reference, as the facts of the present case are identical. 
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Where admittedly the Government did not own the banks or any part of the 
bed of the river until far below the point where the plaintifi’s channel took off. 

Held, that the river was vot a river belonging to the Government so as to 
warrant the levy of water cess under Act VII of 1865. : 

Per Wallis, C. J.:—The balance of authority is against the extreme view 
taken by Miller and Munro, JJ., in Mahalakshmi v. Secretary af State for India 1 
that the effect of Act III of 1995 was to vest all running water in the Government 
because there was no othar owner Construing Act VII of 1865, this much is clear 
that at places where the whole bed of a river belongs to Government, it is a river 
belonging to Government and at places where no-portion of the bed belongs to 
Government, it is not a river belonging to Government. 

16 was the clear intention of the legislature that the provisions of Act NI of 
1905 should be used in construing Act VII of 1865. 

Por White, C. J. and Oldfield, J :—In the circumstances of the case, their 
Lordships refused to infer from the fact that the Government did not seek to levy 


. à separate tax from 186: to 1907, that there was when the Act (Act VII of 1865) 


came into force a subsisting engagement between the plaintiff and the Government 
within the meaning of the Act. 
Per White, C. J.:—The engagement referred to in the Act isa subsisting 


engagement at the time thut the Act came into force though acts or omissions since 


the Act might be evideuce of such an engagement. 
Appeal against the decree of the District Court of Vizaga- 
patam in O. 8. No. 2 of 1908. 

The facts are sufficiently stated in the judgments. 

The Government Pleader for the Appellant. 

V. Ramesam and B.N. Sarma for the Respondent. 

This appeal came on for hearing on 19th Dec. 1912. 

The Court (Sir Arnold White. Chief Justice and Oldfield, J.) 

made the following 

Grder :—In the view the learned Judge took of this case it 

was not necessary for him to come to a finding upon the question 
raised in the secc nd issue, whether the Suvarnamuki river belonged 
to Government. We cannot dispose of this appeal satisfactorily 
without a finding on that question. We accordingly send back 
the case tu the District Judge and direct him to record a finding 
as to whether the Suvarnamuki river bolongs to Government. 

We also ask him findings on the following questions :— 

(1) Whether the 160 acres in respect of which the Govern- 
ment claim the right to levy water cess were at the 
time of the Permanent Seltlement taken into account 
as wet land for the purposes of the Settlement. 

(2) Whether subsequently to the Permanent Settlement there 

4 has been an engagewent with the Government under 


l. (1910) I. L. R. BL M. 296= 20 M. Ë; J. 823. 
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which the plaintiff has become entitled to irrigation 
free of separate charge as regards these 160 acres. 


Fresh evidence may be adduced by either party. The 
findings will be returned within two months from the date of 
receipt of this order, and seven days will be allowed for filing 
objections to the finding. 

[In compliance with the abuve order of this Court the District 
Judge of Vizagapatam submitted on the Ist issue that the suit 
lands were not taken into account at the time of the Permanent 
Settlement and on the second issue that “the engagement between 
plaintiff and Government isto be implied from the facts of the 
case that plaintiff is to be allowed to continue to take the water 
of the channel through the existing four sluices for the purpose 
of irrigating the suit area free of separate charge.” | 

[This appeal came on for hearing after the return of the 
finding of the Lower Court on the issues referred by this Court 
for trial. ] 

The Court (Sir Arnold White, C.J. and Oldfield, J.) delivered 
the following i 


Judgments :—Sir Arnold White, Chief Justice:—The material 
facts for the purposes of this appeal are stated in the judgment of 
my learned brother which I have had the advantage of reading, 
I need not repeat thei. 

Before disposing of the appeal we thought it desirable to ask 
the District Judge for findings cn two additional issues. They 
are in these terms: 

(i) Whether the 160 acres in respect of which the Govern- 
ment claim the right to levy water cess were at the 
time of the Permanent Settlement taken into account 

f as wet lands for the purposes of the Settlement ; and 

(ii) Whether subsequently to the Permanent Settlement 
there has been an engagement with the Government 
under which the plaintiff has become entitled to irri- 
gation free of separate charge as regards these 160 


acres ? i 


The learned Judge gave the plaintif a decree fof the amounts : 


paid under protest, He was of opinion that in 1833, when the 
Palakonda Zemindary was forfeited to Government, the title of 
Government was subject to any right already acquired. 
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On the 2nd additional issue the learned Judge finds: “It is 
evident from Exhibit C that from some time prior -to 1814 the 
village of Narainapuram was getting a supply from the channel 
through 5 punathas (sluices). The Palakonda Zemindar had con-, 
structed the channel and was then the owner of it. The Palakonda 
Zemindari was forfeited to Government in 1833. The estate was 
managed by the Collector till 1846, when it was leased to Messrs. 
Arbuthnot and Co. till'1892. After that the estate was again taken 
under Government management (District Gazetteer page 280). No 
charge or water cess was made for the whole period from 1833 to 
1907, The plaintiff has now four sluicesand the Exhibits E series 
and II show that plaintiff was allowed to erect masonry sluices at his 
own cost in accordance with the Executive Engineers’ recommend- 
ations based upon old records. A grant or agreement as between 
the Palakonda Zemindar and the plaintiffs predecessor is clearly 
to be inferred from Exhibit C and I think the Government must 
be taken to have succeeded to the Palakonda Zemindar’s rights 
in the channel in 1833 subject to the plaintiffs right. I would 
therefore hold that subsequent to the Permanent Settlement ‘there 
was an implied engagement by Government to supply the plaint- 
iff with water from the channel as before the forfeiture ot the 
Palakonda Zemindari. I am therefore of opinion that an engage- 
ment between plaintilf and the Government is to be implied from 
the facts of the case that plaintiff is to be allowed to continue to . 
take the water of the channel through the existing four sluices 
for the purpose of irrigating the suit area free of separate charge.” 

It seems to me that the right of Government with reference 


‘to the levying of a separate tax for the use of the water which 


irrigates these lands is independent of the question whether Govern- 
ment, as standing in the-shoes of the Palakonda Zemindar, are 
under any obligation to supply water for the lands in question, 
and depends upon the construction of Act VII of 1865. This 
Act conferred on, or recognised in Government a right to levy a 
separate tax for water. Under the Actthe only limitation to the right 
to levy the tax, 1f the conditions of S. 1 are satisfied is to be found 
in the proviso—this is an engagement with Government by 
virtue of which the land-holder is -entitled to irrigation free of 
separate charge. If there is aa ' engagement ’ no tax can be im- 
posed for the use of water to the extent covered by the engage- 
ment. Itseems to me that, if the case comes within the 4 
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corners of the Act, Government in its capacity of tax-gatherer 
can levy the separate tax. Assuming that Government are under 
an obligation to continue to supply water for the irrigation of 
these particular lands by reason of the fact that the Palakonda 
Zemindar was under this obligation when his lands were forfeited 
to Government, it does not follow that Government are not en- 
titled to levy a tax for the use of the water. This question must 
depend on whether there has been an engagement within the 
meaning of the Act. : 

The engagement in my opinion must be a subsisting engage- 
ment when the Act came into force, but acts or omissions since 
the Act may be evidence of such an engagement. 

In my opinion it must be an engagement express or implied, 
with Government. I am not prepared to infer from the fact that 
Government did not seek to levy a separate tax from 1865 to 1907 
that there was, when the Act came into operation, a subsisting 
engagement between the plaintiff and Government within the 
meaning of the Act. 

I am unable to accept the finding of the District Judge that 
subsequently to the Permanent Settlement there has been an 
engagement. 

I now pass to the finding on the 1st additional issue. This 
issue raises the question whether there was an engagement at the 
time of the Permanent Settlement. The finding of the learned 
Judge is in the negative. I have had some doubt as to whether 
this finding isright. If it is proved that the whole or any portion 
of these 160 acres were taken into account when the Permanent 
Settlement was made, this, in my opinion, would constitute an 
engagement at the time of the settlement within the meaning 
of the Act. It is, however, for the plaintiff to establish this. 
One cannot expect the evidence as to what happened in 1802 to be 
of avery precise and circumstantial character. Although it is now 
admitted that the channel was constructed before the date of the 
Permanent Settlement, I do not think that Government were 
aware of this fact when they first imposed the tax in 1907. In 
a report dated 7th March 1907 (Exhibit X) the Deputy Tahsildar 
wrote: “It is presumable that the channel did not exist at the 
time of the Permanent Settlement but it was dug some time be- 
tween 1801 and 1824 unless the Zemindar could show anything 
to the contrary”. It is of course possible that Government would 
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not have imposed this separate tax 30 years after tbe Act came 
into operation if they had been aware that the channel was in 
existence at the time of the Permanent Settlement. I feel there is 
force in the contention that as the channel was in existence on 
the date of the Permanent Settlement in 1802 and as the lands 
in question were in fact irrigated as wet lands in 1814 (and this 
appears to be established by Exhibit C) it is a legitimate inference, 
as a matter of evidence that these lands were at the time of the 
Permanent Settlement taken into accounts as wet land for the 
purposes of the Settlement. On the other hand we have the fact 
that the Permanent Settlement account (Exhibit I) does not 
mention the channel as a source of Irrigation. On the whole I 
am not prepared to differ from the conclusion of fact at which the 
District Judge and my learned brother have arrived, that these 
lands were not taken into account, as: wet lands for the purposes 
ot the Settlement. 


Oldfield, J.:—In this case plaintiff-respondent sued for a 
refund of water tax collected from him by Government, the defend- 
ant-appellant for fasli 1817 and for a declaration that the culti- 
vation in question was entitled to free irrigation in future. The 
Lower Court decreed in his favour and has found on remand that 
“an engagement between plaintiff and Government is to be im- 
plied from the facts of the case, that plaintiff is to be allowed to 
continue to take the water through the existing four sluices for 
the purpose of irrigating the suit area free of a separate charge.” 
This finding was reached on the second of the two additional issues 
remanded “whether subsequently to the Permanent Settlement 
there has been engagement with Government, under which plaint- 
iff has become entitled to irrigate free of charge as regards these 
160 acres?” 

The material facts on this part of the case are that the suit 
land is part of Narainapuraim village in the plaintiff's Zemindari 
of Bobbili and is irrigated by the Sakherpalli channel. The 
pleadings in this case are not clear as to whether this channel was 
constructed before or after the Permanent Settlement in 1802 and 
in fact they indicate that they were drafted on both sides under 
the impression that it was constructed after it. But the Lower 
Court refers to the channel as constructed between 1690 and 1780 
on the strength of evidence im a connected suit; Exhibit Lil (a) 
indicates a date before 1801 und the learned Government Pleader 
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is not prepared to contest the point. The channel was constructed 
by the Palakonda Zemindar to irrigate Palakonda land. But Bobbili 
land was utilised for its course sofar as it was adjacent to the suit 
160 acres, Subsequently in 1833 the Palakonda Zemindari was 
forfeited to Government. In 1907 Government discovered that 
there were about 1,200 acres irrigated out of an actual area of 
about 4,250 acres in the whole village, although in the Permanent 
Settlement only 428 acres had been treated as irrigated out of a 
total of about 950 acres for the purpose of estimating the assets, 
on which the peishkush had been calculated. The charge now in 
dispute was accordingly levied on the 160 acres irrigated by the 
channel on the assumption, the grounds for which will be discussed, 
that this area came under irrigation at a later date. The conten- 
tion under consideration on which the Lower Court his found in 
plaintiff's favour is that it is exempt from charge in virtue of an 
engagement heiween Government and the Zemindar, such as is 
contemplated in S. 1 (b), Act VII of 1865. It held that such 
an engagement arose by implication ab some time between the 
Permanent Settlement and the forfeiture. 


This engagement is referred to in the plaint, if at all as “the 
understanding and agreement between plaintiffs predecessor in 
title and the Palakonda Zemindarand latterly between plaintifs 
predecessors in title and the plaintiff on the one hand and the 
Government on the other.” The Lower Courts finding on remand 
is that “a grant or agreement is clearly to be inferred from Exhi- 
bit C and that Government must be held to have succeeded to 
the Palakonda Zemindari rights in the channel subject to plalntiff’s 
right” and therefore that “an engagement bet.veen plaintiff and 
Government is to be implied from the facts of the case that the 
plaintiff is to be allowed to continue to take water of the channel 
for the purpose of irrigating the existing suit land free of separate 
charge.” 

This finding involves, 

(1) thatthere was a grant or agreement as between Palakonda 
and plaintiff, 

(2) that Government succeeded to the former's obligation. 
The learned District Judge relied on Exhibit C as establishing the 
first point. But Exhibit C is only an order by the Zemindar of 
Palakonda in 1840 to one Tainmanna to have the channel repaired, 
to see to the irrigation under it and to pay hitwself and his assistants 
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for doing so out of grain and money to be collected from villages 
under if not including Narainapuram, the svit’ village. There is 
nothing regarding the liability to or exemption from water charge 
of any village; and this document therefore coniains nothing 
either supporting or contradicting the plaintiffs case that Pala- 
konda ever granted free irrigation to his land or undertook to 
provide it. It could moreover show at most that Palakonda 
undertook to ‘provide irrigation under the channel, not whether 
that irrigation should be free or charged for by Government. 
Another portion of the evidence has also been referred to, though 


. the Gower Court does not deal with it in this connection, that 


regarding the conditions on which land for the course of the 
channel was originally obtained. In paragraph 7 of the original 
judgment, Exhibits III and IV are relied on as showing that ‘the 
land was not given by the Zemindar, plaintiff's predecessor, but 
by certain Inamdars, and that, as they received compensation for 
it in the’shape of land in Palakonda, there is no reason for sup- 
posing that the Zemindar received compensation (as plaintiff 
contends) in the shape of free supply of water. Plaintiff's answer 
to this is that other land besides that referred to in Exhibits ITI and 
IV. was taken for the channel, part of which, as the references to 
the character of the holdings adjacent to it in the evidence of . 
the 14th and perhaps the 8th plaintiff’s witnesses show, was 
probably jiroyati and therefore the property of the Zemindar and 
the learned Government Pleader does not dispute the fact. But, 
if some land taken was the Zemindar’s, that goes very little way 
towards proof that he received compensation for it in-the manner 
alleged. There would be nothing improbable in his giving 
up the small extent in question (the whole channel apparently 


` occupies only about 2 acres in Naraimapuram) for nothing as 


an act of courtesy toa neighbour. Speculation as to promises 
made and the balance of advantage contemplated over a hund- 
red years back must be fruitless. Only one observation is 
justified. There is no reason for supposing and it cannot be 
assumed, that at the remote day in question the right of Pala- 
konda or any ultimate right of Government to charge for water 
was present tothe minds of those concerned or was provided for 
in any agreement between them. 


Next, even if any grant or undertaking regarding free: irriga- 


_ tion by Palakonda, had been established, it would still be 
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impossible to follow the Lower Court in the next step in its argu- 
ments and infer the engagement between Government and 
plaintiff from the former’s succession to the obligations of the 
latter, This inference is of course independent of the argument 
based on the general rights and Jijabilities of Government, to 
which I shall return. It must be founded sclely cn the fact that 
in 1833 Government re-entered on the Palakonda Zemindari on its 
forfeiture for rebellion (Vizagapatam District & wzetteer Volume 1 
page 178) and this is insufficient in the absence of, anything to 
show how the Zen:indar’s grant or contract could be valid beyond 
his tenure of the estate or.that of his heirs or transferces and 
after the legal determination of the tenure against the authority, 
Government, which created it. On the assumption that plaintiff's 
predecessor gave his land in consideration of a promise by Pala- 
konda, plaintiff may be entitled to relief on equitable grounds, 
because that consideration has failed. But his present suit is not 
framed in that way, nor has it been shown that the relief, which 
could be decreed in such a suit, would be that now asked for. In 
mese circumstances the finding on the second additional issue 
remanded cannet be accepted. 


The appeal is argued next on the ground that the 160 acres 
charged for were taken intu account as wet land for the purposes 
of the Permanent Settlement and that therefore an engagement 
has been established between plaintilf's predecessor and Govern- 
ment within the meaning of S. 1 (b) Act VII of 1865. The Lower 
Court held the contrary on the first additional issue remanded. 

The plaintiff's pleading consisted in an averment in the 
plaint paragraph 7 that the land was “wet even prior to the 
Permanent Settlement and also prior to the construction of the 
channel” and in paragraph 9 that the extent mentioned as wet 
in the Permanent Settleinent accounts was only a rouga estimate. 
It therefore umounted to a claim that all land, actually wet at the 
cate of settlement must be wrested us having been included as 
such in it, whether it can be identitied in the accounts or not. 
Government denied that this land was wet atthe date of settle- 
ment and contended that the acc: unts were final. The first point 
was dealt with under original issue 8 und the frst additional 
issue on remand; the secuud under the origina! issue T. 

The Lower Court's cenclusion on the gusticn whether the 
160 acres were wet ut the date of tke settieuient is contained in 
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paragraph 16 of its original Judgment and paragraphs 9 to 12 
of its finding. Plaintiff it will be seen has supported | his case 
in two forms, that the land was irrigated at the time of settlement 
(1) by the channel or (2) by the surplus from tanks to the north 
on the flow of the Desuru or surface water from that direction, the 
construction or existence of the channel conferring no additional 


‘advantage. It is important that the burden of proof of both 


alternatives ison him. He has attempted to discharge it as, 
regards the first by no sort of direct evidence and only by the 

argument that the land can be and is being irrigated by the ` 
channel and that it therefore could have been, and was irrigated 

by it continuously from its contruction and therefore must have: 
been, when the settlement took place. As regards the second 

there is only oral evidence. and I agree with the Lower Court 

that the assertions of the witnesses called, persons of no particular 

competence or credit, are not sufficient to prove that the water 
from the north ever was or could have been an adequate supply. 


As regards the first of these alternatives the lower Court has 


‘ referred toa presumption as arising from the present irrigation 


by the chanvel and its existence before the settlement. But, if it 
meant more than that these facts must have such weight as the - 
circumstances give them, I cannot follow it in its conclusion or 
its application of authorities to support it. The argument from 
the existence ofa particular state of things at two dates to its 
continunus existence between them must in this as in other cases, 


“depend on the circumstances and it will be found here that they 


render it improbable. As regards this improbability and also 
plaintiff's second aiternative case the nature of the evidence he ' 
relied on and-his failure to adduce direct documentary evidence 


‘ave important, ‘the latter greatly impairing the strength of his 


arguments. ‘Ib was the duty of the plaintif and his predecessors 
under S. 6. Act XXIX of 180210 appoint Karnams, who under 
§. 11 should have kept registers of lands and accounts of their 
produce which. should have been available to show whether the 
160 acres in question were irrigated and from what source; and 
the absence of evidence of this kind is of ` the greatest significance. 
It is not merely that there is nothing ‘regard ng the remoter years 
before or shortly after the settlement, though even as regard those 
years, something as cld as, for instance, Exhibit C. might be . 
expected, For it would be natural that registers such as those 
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referred to in S. 11 (1) and (2)' should be preserved as permanent 
records. But there is in fact evidence that some old accounts 
were in existence recently and have been withheld. The evidence 
of 11th plaintiff's witness, plaintiff's Record-keeper, indicates that 
this isso. Second plaintiff's witness, his deputy surveyor, attempted 
to give secondary evidence of the contents of a Gudi-kkat account 
for 1838, which he had seen the year before the trial; and 
mentioned the existence ofa nila Jabitas showing the land culti- 
vated by and.the umount due from each ryot as available for fhe 
last fifty years and accounts relating to the 160 acres for the last 
twenty years, though’he said he could not remember whether 
there were accounts showing the wet cultivation of the village. 
Even accounts of this age would have been important, because 
they would have afforded assistance on two points (1) the extent 
to which irrigaticn under the channel has actually been continuous 
in the past; (2) the allccaticn of particular sources of supply to 
particular lands. The latter wouid have been particularly material 
in connection with plaintiff's second alternative contention and the 
Lower Court's argument from the increase in the number of tanks 
in paragraph 7 of its judgment and paragraph 11 of its finding. 

Before turning to the affirmative portion of the evidence for 
Government I refer shortly to other facts relevant to the inferences 
regarding the continuity of the channel irrigation and the alleged 
improbability of Government's having failed to charge for so long, 
if a charge had been leviable. As regards the first point it is 
worth ncticing that the only early documentary reference to the 
channel, which are in evidence, those in Exhibits A, Band C, 
show that in fact in 1865, 1869 and 1814 it was in bad repair 
and was affording defective supply. The only description of it 
available, that contained in the report of the Assistant Engineer 
in 1879, Exhibit VILL, is entirely consistent with the oral evidence 
at the trial.. It shows that the channel is badly situated, required 
construction of a temporary headwork each year and was liable 
to damage from river floods and storm water. Its private owner- 
ship afforded no security for its efficient maintenance. In the 
circumstances there 1s ncthing unlikely in its having been out of 
use from time to time or at the date of the settlement, as the 


evidence to be referred indicates that it was. And there is no, 


special likelihcod that Government had occasion to consider 
whether the right to charge existed, since the assumption that all 
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sources had been taken into account at the settlement would be 
natural. Itis material that Government had direct control of 
Palakonda and of this channel only from 1883 bil 1847 when 
the estate was leased to Arbuthnot and Co. and from 1899. when 
the lease was terminated. The former pericd was before Act VII 
of 1865, when the right to charge for water was at least doubtful; 
and it is not shown that anything occurred during the latter, which 


made enquiry necessary. Thecircunistances in which the defend- 


ant’s Ist witness was appointed Special Deputy Tahsildar in 
connection with Narainapuram water cess in 1906 and made his 
report Exhibit X on which ihe charge was imposed, are not in 
evidence. ` 


In these circumstances the affirmative probability that irriga- 
tion from the channel was continuovs or was going on at the 
time of the settlement is net in wy opinion strong; and I think 
that it is displaced by the evidence to be considered, Exhibit I 
is dated 1801, the year before the settlement and is headed 
“ Hakikbat of Narainapuram Village.” A Hakikhat is defined 
in Wilson’s Glossary as a statement or, account. Exhibit I is 
signed by the Zemindars, Kulkarnies or Karnams and gives the . 
extent of iroyat? and inam land in the village, details of the 
latter and then the extent of various kinds of Porambokes includ- 
ing’ tanks. Lower down there is again.a heading “tanks” 
followed by an enumeraticn of them undef sub-headings, jiroyati . 
abd imam large and smal]. But there is no reference to any 
channel! and the absence of any is directly opposed to the, 
plaintiff's case. It is‘ no doubt true, that (as he points out) 
the cxtents in Exhibit I are stated most inaccurately and that 
much infermaticn is ¢mitted. But that is pot, in my Opinion, 
sufficient to explain the failure to refer to the 2 acres occupied | 
by the channe) as poramboke, if it was really being maintained 
as such, when the figures show that- smaller extents must have 
been taken into account; and it is difficult to see the'use of the 
separate enumeration of tanks.’ unless asa list of irrigation sources, 


Reference has already been made to the facts that Exhibit I ` l 


gives about 400 acres as irigated by i4 tanks, out of a total 
extent of 950 acres; and that there are now 1,200 acres irrigated 
by 48 tanks and the channel out of 4,250 acres. The’ difference 
in the total extent may be explained on the ground that only 
land under actual cultivation was brought to account.. But no 


e 
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similar explanation is available regarding the extent of wet land, 
to which attention would naturally be paid. There is therefore 


foundation for the argument that the increase in it is due to the 


presence of additional sources of irrigation, besides those men- 
tioned in Exhibit I and including the channel. This argument 
plaintiff could have rebutted by producing accounts, showing the 
extent ander each source and thus proving that the increase is 
covered by the extent under the new tanks. This he has not 
attempted, thougk (as shown) in the circumstances, the inference 
. proposed by him from the existence of the channel before or after 
the settlement must be held displaced by the evidence that it 
afforded no irrigation at its date. As the suit 160 acres are not 
proved to have been irrigated then, either under the- channel or 
the water from the north, the Lower Court's finding that they 
were not wet at the settlement must be sustained. 

This conclusion reached, I need not deal with the argument 
based on. the contrary assuinption, that, even if the 160 acres 
had been proved to have been wet at the settlement, plaintitt’s 
failure to identify them as part of the area shown as wet in the 
accounts would be immaterial, because an ‘engagement under 
S. 1 (b) Act VII of 1865 would be inferred from the circum- 
stances. I therefore concur in the finding of the learned Chief 
Justice regarding this portion of the case. 


[The appeal came on for final eee before the Chief 
Justice and Seshagiri Aiyar, J.] 


J. L. Rosario for the Government Piai 

B. N. Sarma for the Respondent. 

The Cours delivered the following 

Judgments :—The Chief Justice.—This appeal was heard in 
the first instance by Sir Arnold White, Chief Justice, and Mr. 
Justice Oldfield and after certain questions had been decided, the 
further hearing was adjourned to await the decision of the Letters 
Patent Appeal No. 39 of 1913 * from the decree in A. S. No. 124 
of 1906 “in which owing to a difference of opinion between 
Miller and Sankaran Nair, JJ., the learned Judges who heard 
the appeal, the decree of the Lower Court was confirmed in 
accordance with the opinion of Sankaran Nair, J. His decision 
has since been reversed by Oldfield and Bakewell, JJ., dissentiente 
Sadasiva Aiyar, J., and the present appeal has now come before 
this Bench for further Seremi and disposal. 

#239 M. L, J. 389. + (1913) L. L. R 87 M. 825=24 M, L. J. 805, 
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The important and difficult’ questions in these appeals as to 
which there has been much difference of opinion, relate to the 
effect and construction of the Madras Water Cess Act, VII of 


‘, 1865 as’‘amended and of the Madras. Land Encroachments Act, + 


IIL of 1905 and have nothing to do with any right of Government 
to control the distribution of water for irrigation, as to which see 


‘the saving in the Easements Actand the decision in Fescher v. Thè 


Secretary of State for India 1 with regard to the right of Govern- 
ment to charge separately for the supply of water the history of 
the question has been elaborately considered by Sankaran Nair, J. in 
The Secretary of State for India v. Janakiramayya 2 but the res- 
trictive construction based upon this history which he placed upon 
the Act had not been accepted by any of the learned Judge’s in the 
Letters Patent Appeal and it is unnecessary for me to refer, to it. 
What seems to me perfectly clear from the terms of the Act itself. 
is that it authorised the levy of statutory water cess on cultivation 
effected by means of water taken from a river belonging to Govern- 
ment subject to an exception in favour of Zemindars, etc., to the 
extent to which by virtue of their engagements with Government 
they were entitled to irrigation free’ of separate’ charge. . The 
question whether the plaintiff in this case is entitled to exemption 
by virtue of an engagement with Government has been dealt with . 
by the learned Judges in the judgments they have already 


. pronounced, and I therefore refrain from discussing it and confine 


myself to the question .whether, assuming there is no such 
engagement, Government are entitled to levy water cess by virtue 
of the fact that the river from which this irrigation channel takes 
off is a river belonging to Governmént within the meaning of the 
Act. Unfortunately the Act contains no definition as to what is 
a river belonging to Government. Where both banks belong to 


‘Government it is hardly disputed that, as Government owns the 
- bed, the river at such places may be treated as belonging to -- 


Government. What however if one bank belongs toGovernment - 
and the other to a Zemindar as in the case which gave rise to the 
Letters Patent Appeal No. 39 of 1915? It cannot be said there 
was any judicial decision on this point before the passing of Act 
II]. of 1905. Though the immediate object of that Act was to ` 
provide a method of dealing with encroachments on land belonging 
to Government and the immediate occasion of passing it was-the 





` 4. (1908) LL. R. 32 M. 141. , a, (1918) LL.R. 87 M. 325. 
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decision in Madathapu Ramayya v. The Secretary of State for 
India | as to Penal Assessment,-it does ‘not in my opinion admit of 
doubt, having regard to the language and history of the measure that 
those responsible for it intended the declaratory clause to deal with 
running as well as standing water and to remove doubts which 
might exist as to the extent of the rights of Government over such 
water. The language of S. 1 was copied from the Bombay Act V 
of 1879 which, after in these terms declaring the ownership of 
Government among other things in standing and flowing’ waters, 
proceeded in 8. 55 to authorise Government to fix rates for 
water the right to which vests in Government, It was probably 
considered that there was no necessity to insert a clause of that 
kind in the Madras Act because under Act VII of 1865 Govern- 
ment already had. power to impose water cess for water taken 
from a river belonging to Government, and it was thought 
sufficient to declare that running water belonged to Government. 
The saving clauses of the section in the Madras Act are not the 
same asthe saving clauses in the Bombay section but more 
elaborate, and the new saving in favour of natural rights appears to 
have special reference to natural rights to the use of flowing water 
as defined in the illustrations to S. 7 of the Easements Act 
closely following tbe English law. I am therefore unable to 
agree with Sankaran Nair, J. that we are entitled to disregard the 
provisions of Act III of 1905 in construing Act VII of 1865. 
On the contrary I think the Legislature clearly intended that the 
declaratory section should be used in the interpretation of the 
words “ rivers belonging to Government ” in Act VII of 1865, and 
in any case [ should feel bound to follow the unanimous decision 
on this point of the Full Bench in Secretary of State for India v. 
Janakiramayya 2, until it is reversed by higher authority. I may 
further mention that in 1905 the subject of the extension of irriga- 
tion and the terms on which it could be undertaken were engaging 
attention. 1903 ‘was the year of the Irrigation Commission 
and of the Peranai Dam suit, the appeal in which was decided 
in 1905 and the Irrigation Bill to enable the execution of 
general projects which was subsequently introduced was then 
under consideration, and at the same time Government was 
asserting its claim to levy water cess in such a way as to give 
rise to all those more or less connected suits. In these circum- 
} (1903)1 L.R 27M p. 386. “2. (1915) 29 M. L.J 389, 
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stances I can see no reason for refusing to give full effect to the 
statutory declaration the Act contains as to Government 
ownership of running water not the property of anybody else, or 
for refusing to construe Act VII of 1865 which had left it doubt- | 
ful what was meant by a river belonging to Government in the: 

light of the provisions as the Courts at once proceeded to do. In 
Kandukuri Mahalakshmamma Garu v. The Secretary of State for 
India 1 Miller and Munro, JJ. held that the effect of Act III of. 
1905 was to declare that all rivers are the property of Govern- 
ment, running water not being the pr soperty of anybedy else, and 
Oldfield, J. would appear to have accepted this view in the Letters 
Patent Appeal. But in Venkataratnam a v. Secretary of State 
for India 2, Benson and Sundara Aiyar, JJ., as I read the judgment 
held, applying the provision of Act III of 1905, that as the channel 

in that case belonged to the Inamdar the running water in it also 
belonged to him and not to Government and that there was no case 
for levying water cess under the Act of 1865. Sankaran Nair, J. 
has given his reasons at great length for putting this construction 
on Act III of 1905, and Sadasiva Aiyar, J. has agreed with him in 
the Letters Patent Appeal. So too Bakewell, J. observed as to | 
the words “river belonging to Government” in Act VII of 1865, 

that the English authorities showed that the owner of the river 

bed has a qualified ownership im the stream of water which flows , 
over it by virtue of which the river and the stream may be said to 

belong to him a proposition which was supported in the argument 


‘before us by reference to the language’ of James, L. J. in Bush v. 


Trowbridge Water Works Company 3 and to Lyon v. Fishmonger’s 
Company *. He was however apparently of opinion that where 
only one bank and the bed ad-medium filum acquae belonged 
to the Zemindar the river must be treated as belonging to Govern- 
men» by virtue of Act III of 1905. In the present case however 
both banks and the whole bed at the place in question belong to 
the Zemindar and not to Government and therefore on this view as 
I understand 1t the river is not the property of Government. The 
balance of authority appears to me to be against the extreme view 
taken by Miller and Munro, JJ. in Kandukuru Mahalakshmamma 
Garu v. The Secretray of State for India in Council 1 that the effect 


` of Act IIL of 1905 was to vest all running water in the Presidency 








1 (1910) L Iu. R. 84 M. 296. 2 (1913) 1. L. R..8i M. 364. 
3. (1875) 10°Ch. App. 469, 462. 4. (1876) 1 A.C. 662, 6i2 
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in Government on the ground that there was no other owner. 
Construing Act VII of 1865, I think this much is clear that at 
places where the whole bed belonged to Government it was a 
river belonging to Government, and at places where none of the 
bed belonged to Government as here, it was nota river belonging 
to Government. If this part of the river belonged to the 
Zemindar before the passing of Act III of 1905, his ownership 
is preserved by the saving clause of the section and is unaffected 
by it. Admittedly Government does not own the banks or any 
part of the bed of this river until far below the point where the 
channel in question takes off. It cannot therefore be considered 
a river belonging to Government so as to warrant the levy of 
water cess under Act VII of 1865. This is the only question 
which has been argued before this Bench and I confine myslf to 
it, The result is that the appeal must be dismissed with costs. 
Seshagiri Ayam, J :—I agree. If the ancient doctrine that 
flowing water is publici Juris is to be abandoned, proprietorship 
over it can only be based on the right to the bed and banks of the 
stream through which it runs, This was recognized by Lord 
Justice James in Bush v. Trowbridge Water Works Co, 1 and by 
the Lord Chancellor in Lyon v. Fishmongers’ Company 2. Lord 
Blackburn in Orr Ewing v. Colquhoun 3 stated that: “The 
Lord Advocate admitted that he understood the law of Scotland to 
be that if the same person is proprietor of the ground on both 
sides of a river, in which there is no right of navigation, he 
can change its channel as he pleases, provided he restores it to 
its old channel before it leaves his ground”. On this principle, 
the Government who owned neither the bed nor banks of the 
river in question up to the point where the diversion took place 
can lay no claim to the water. It was argued that the view will be 
inconsistent with Act IILof 1905. If that Act is only declaratory 
of existing rights, the declaration would cover not only the 
substantive proposition enunciated in Section 2 Clause (1) but 
also that contained in the saving clause (a), As no question of 
either part ownership of the banks or of the water belonging to 
Government being mixed up with water belonging to the 
respondent arises, no rights under Act VII of 1865 arose. I agree 
that the appeal should be dismissed with costs. 








1. (1875) 10 Ch. App. 459, 462. 2. (1876) 1 A. C. 662, 673, 
8. (1877) 2 A. 0. 889. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice Napier. 


Rama Aiyar alias Ramasami 
Aiyar ` Appellant * (Plaintiff) 
$ v. = 
Govinda Pillai (died) and others Respondents (Defendants L. R.) 

Tort—Malicious procuring of order for attachment before judgment—Attach- 
ment not effected, plaintiff furnishing security—No right of action. 

In a suit for damages for maliciously and without reasonable cause procuring 
an order for attachment before judgment of the plaintiff’s movables, no attach- 
ment in fact having taken place as he furnished security. 

Held, thal the plaintiff had no cause of action. 


Second Appeal against the decree of the District Court ‘of 
Tanjore in A. S. No. 893 of 1913, preferred against the decree of 
the Court of the District Munsif of Tiayeles in O. S. No. 256 
of 1912. 

[The facts are sufficiently stated in the judgment. | 

T.V. Gopalaswami Mudaliar for the Appellant. 

[Their Lordships, accepting the finding of fact by the 
District Judge, viz., that there was no seizure of property in pur- 
suance of the order of attachment, desired the vakil for the 
appellant to argue the rest of the case. | 

Even on the finding of the Lower Court, the plaintiff i is 
entitled to damages. The affidavit in support of the application 
for attachment before judgment as well as the order of attachment, 
constitute an injury to the credit and reputation of the plaintiff. 
Kumarasamia Pillai v. Udayar Nadan 1, Nanjappa Chettiar v. 
Ganapathi Gounden 2. 

Sadasiva Aiyar, J..—(After looking into the original sedani; 
In Kumarasamia Pillai v. Udayar Nadan 1, there was an abtach- 
ment effected by actual seizure. i 

Napier, J.:—Does the mere obtaining of an order of 
attachment, without more, give you a cause of action ? 

Yes. See Quartz Hill Gold Mining Co. v. Eyre 3. 

Napier, J.:— The observations of Bowen, L; J., are against 
you. The rule is that the bringing of an ordinary civil action 
however maliciously and however great the want of reasonable 
and probable cause, will not support a subsequent action for 


~~ malicious prosecution. 





* S. A. No. 1899 of 1914. _ 80th November 1915. 
1. (1909) I. L. R. 82 M. 170. 
2. (1911) I. L. R. 35 M. 598, s. c. 21 M. L. J. 1052. i 
3. (1883) 11 Q. B. D. 674. : 
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But Bowen, L. J., takes care to state the exceptions to the 
rule e. g, proceedings in bankruptcy against a trader or the 
analogous process of a petition to wind up a company. 

Sadasiva diyar, J. :—In Quartz Hill Gold Mining Co. v, 
Eyre 1, there was publication in the London Gazette and con- 
sequently damage to the credit and reputation of the company. 

Publication is a question of degree. Here there was publica- 
tion to the attaching officer. Reference was made to Doyle v. 
Dwarkanath Chatterjea 2, Chunder Kant Mookerjee v. Ram Coomar 
Coondo 3, Clissold v. Cratchley *, Addison on Torts 8th Edn. p. 29. 

G. S. Ramachandra Iyer for the Respondent. 

Napier, J, Assuming that a suit for damages for maliciously 
bringing a civil action does not lie, is there any reason for apply- 
ing the same rule to extraordinary mesne processes taken out in 
the course of an action. 

There is a distinction between the present case and a case of 
malicious prosecution. In the latter case, the prosecution is an 
original proceeding whether by way of a complaint, or a petition 
in bankruptcy or otherwise. In the case of interlocutory pro- 
ceedings, like attachment before judgment, there must be legal 
damage (i.e.,) trespass to property, interference with the liberty of 
the person, etc., in order to give a cause of action, The obtain- 
ing of an order of attachment, without more, is on the same 
footing as the institution of an ordinary civil action. In both 
cases there is no cause of action for a separate suit for damages, 
See Quartz Hill Gold Mining Co. v. Eyre 1. If, however, a liti- 
gant executes any form of legal process which is invalid for want 
of jurisdiction, irregularity or any other reason and in so doing 
commits any act in the nature of trespass to person or property, 
he is liable; otherwise, not. Clissold v. Craichley 4. The Walter 
D. Wallet 5, Bishun Singh v. A. W. N. Wyatt 6. 

[Sadasiva Aiyar J. referred to Cotterell v, Jones 8.) The rule 


laid down by Bowen, L. J.in Quartz Hill Gold Mining Co, v. 


Eyre 1, has been followed in Wiffen v. Bailey, ete, Union 8. 
Mohini Mohan Misser v. Surendra Narayan Singh 9, takes away a 
right of suit in a case like this. Reference was also made to 
Berry v. Adamson, 





1. (1888) 11 Q. B. D. 674. 2, (1867)8 W.R 88, 

8. (1874) 22 W. R. 188. 4. (1910) 2K. B 244, 249, 

6. (1898) P. 202. 6. (1911) 240 L.J. "515, 520, 
7. (1851) 11 C. B, 713, 8. (1915) L. R. 1 K. B. 600, 
9, (1914) L L. R. 42 G. 550. 10. (1827) 6 B. & Or. 598, 


Ramasami 
diyar 


Govinda 
Pillai. 


Ramasami 
Aiyar 
v. 
Govinda 
Pillai. 


Napier, J. 


182 THE MADRAS LAW JOURNAL REPORTS. İvoL. xxx 


Sadasiva diyar, J:—Is there no .remedy' for a malicious 
abuse of process ? i 

The present is not acase coming within the category of 
wrongs known,as malicious abuse of civil process. In the latter 
case, the wrong consists not in maliciously putting the 
process in force, but in maliciously abusing it with an ulterior 
purpose, which was not the object of the process. Grainger v. 
Hill 1. Proceedings in bankruptcy and a petition to wind up a 
Company are more inthe nature of criminal proceedings and 
come under the head of malicious prosecution. See Pollock on 
Torts p. 326. In the present case, I submit, there is no cause of 
action. S. 95 of the C. P. Code and Art. 29 of the Limitation 
Act contemplate an actual seizure of goods and not merely the 
obtaining of an order. For all these reasons the plaintiff's suit is 
unsustainable. 

T, V. Gopalaswami Mudaliar replied. 

The Court delivered the following 

Judgment:—Napier,J.—This is an appeal from the’ Judgment 
of the District Judge of Tanjore, on Appeal from the Judgment 
of the District Munsif of Tiruvalur in a suit in which the plaintiff 
claimed damages from the defendant in respect of his action in 
applying for attachment before judgment and coming to attach his 
movables. The District Munsif gave judgment for the plaintiff, while 
the District Judge holding that there was in fact no attachment dis- 
missed the suit on the ground that the taking out of notice gave no 
cause of action. It has been argued before us that this view: is 
incorrect and that as the District Judge has found that there was no 
reasonable and proper cause for obtaining an order for attachment 
and that it was obtained maliciously, the plaintiff is entitled to 
recover. damages in respect of that order. Great reliance has. 
been placed on the decision of this Court in Nanjappa Chettiar v. 
Ganapathi Gowndan *, That was, however, a case where the 
attachment had been made and is of no assistance to us in this 
question. It was argued that the procuring of the order was an, 
abuse of the process of court and alternatively that, however it 
may be termed, a suit lies where the application is malicious and 
without reasonable or probable cause. The first point may be 
shortly disposed of. Abuse of the process of Court does not 
mean an improper procuring of the process of Court but the 





1. (1888) 4 Bing. N.C. 212. 3. (1911) I. Ò. R. 35 M. 598. 
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applying of the process of Court in an improper manner and for 
improper purposes. The nature of this suit is clearly pointed out 
in Grainger v. Hill 1. There, the defendants, being desirous to 
possess themselves of a ships register, sued out a capias 
indorsed for bail in a certain sum and sent two Sheriff's officers 
with the writ to the plaintiff who was lying illin bed. The 
defendant accompanied the Sheriff's officers and told the plaintiff 
that they had not really come to take him but to get the ship’s 
register ; but that if he did not hand over the ship's register or 
find bail, they must take him. The plaintiff, being unable to procure 
bail and being inuch alarmed, gave up the register. The Court 
held that this was an abuse of the process of Court. Bosanquet, 
J., puts the matter thus: “This is not an action for malicious 
arrest or prosecution, or for maliciously doing that which the law 
allows to be done: The process was enforced for an ulterior 
purpose, to obtain property by duress to which the defendants had 
no right. The action is not for maliciously putting process in 
force, but for maliciously abusing the process of Court.” And 
Tindal, C. J. says, “the complaint of the plaintiff is that the 
process of the law has been abused, to effect an object not within 
the scope of the process.” 

The other point is much more difficult. But a careful 
examination of the Judgment in Quartz Mill Gold Mining 
Company v. Eyre 2, leads to the conclusion that the suit will 
not lie. The allegation is one of malicious civil prosecu- 
tion and the circumstances under which such a suit will 
lie are exhaustively considered by the Court of Appeal in that 
case. .The decision was that an action will lie for falsely and 
maliciously and without reasonable or probable cause present- 
ing a petition under the Companies Acts to wind up a trading 
company even though no pecuniary loss or special damages be 
proved, for the presentation of the petition is from its very nature 
calculated to injare the credit of the company. Lord Justice 
Bowen in that case starts with this proposition that the bringing 
.of an action although falsely and maliciously and without 
reasonable or probable cause will not support an action by the 
person sosued. The proposition to my mind disposes of the case 
for reasons which will appear later. He adopts the doctrine of 
Holi, C. J., in Savile v. Roberts 8, There are three sorts of 


1. (1888) 4 Bing. N. C. 212. 2, (1883) 11 Q. B. D. 674. 
8, (1698): Lord Raymond's Reports 374. 
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damage any one of which would be sufficient to support an 
action for malicious prosecution, Damage to a man’s fame, 
damage to a man’s person and damage’to a man’s property in that 
he is forced to expend his money in acquitting himself of the 
crime of which he is accused. The learned Lord Justice then- 
goes on to point out that although an action does not give rise to 
an action for malicious prosecution, inasmuch as it does not 


| necessarily or naturally involve damage, there are certain legal 


proceedings which’ do necessarily and naturally involve damage, 
and therefore do found an action, and ke places under this head 
all ordinary indictments for ordinary offences. He then 
proceeds to consider what other proceedings necessarily involve 
damages and agrees with the decision in Johnson v. Emerson 1, 
that the false and malicious presentation without reasonable and 
probable cause of a bankrupicy petition against a trader gave rise 
to an acticn for malicious prosecution. He then proceeds to consi- 
der the question arising in the suit whether a petition to wind up 
a company maliciously and wrongfully brought does necessarily 
involve damage just as in the case of a bankruptcy petition, or 
does not, in which latter case ib would not justify an action for 
malicious prosecution. He then proceeds to consider the question 
arising in the suit whether a petition to wind up a company 
maliciously and wrongfully brought does necessarily involve 
damage just as in the case of a bankruptcy petition, or does not in 
which latter case it would not justify an action for malicious prose- 
cution. He then states thatasa petition to wind up a company 
cannot be presented without being advertised in the newspapers, it 
necessarily follows that the petition must strike a blow at the credit 
of the company and thereby necessarily involve damage and decides 
that the action will le for the reason that special damage is 
involved in the very institution of the proceedings. Brett, M. R.; 
gave judgment to the same effect. This has invariably been 
followed and has lately been reaffirmed by thé Court of Appeal. 
In Wiffen v. Bailey and Ramford Urban District Council 2. 
Lord Justice Buckley says “But as was pointed out by Lord Justice 
Bowen in Quartz Hill Gold Mining Co. v. Eyre 3, it is in very 
few cases that an action for malicious prosecution will lie where 


the matter is one of civil proceedings. And the Court held that 





1. (1871) D. R. 6 Ex. C. 329. 2. (1915) 1 K. B. 600. 
: 8. (1883) 11 Q. B. D. 674. 
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a complaint under the Public Health Act requiring a householder 
to abate a nuisance by stripping the paper off the walls, etc., was 
not a preceeding necessarily and naturally involving damage, and 
therefore a suit for damages for malicious prosecution did not lie. 
Reliance is placed on the decision of the Court of Appeal in 
Clissold v. Cratchley 1. But there the Court based its Judgment on 
the fact that the allegations supported an action for trespass in 
that the Sheriff’s officer levied an exaction on the plaintiff’s goods 
at his farm. Thecase in Quartz Hill Gold Mining Co., v. Eyre 2, was 
never referred to and it is clear that no observation in this judgment 
could have been intended to throw doubt on the earlier decision. 
In this view of the law how will this action lie? The bringing of 
this original action thus gives no cause of action however malicious, 
vide Mohini Mohan Misser v.. Surandra Narayan Singh 3, where 
this doctrine is affirmed. An exception has been made to this 
broad rule in cases of bankruptcy petitions and winding up 
petitions. But no case has been shown to us where the 
procuring of the process of Court in interlocutory proceedings 
has been held to found an action. And I am unable to see on 
what principle a man is more entitled to damages for the action 
of a plaintiff in a suit in applying for attachment before Judgment 
even though maliciously than he is for the action of the plaintiff 
in bringing a suit maliciously and without reasonable and proba- 
ble cause on false allegations of fact. If the original suit 
is protected it seems to me clear that proceedings in the suit 
must be protected unless they constitute abuse of the process of 
the Court. Further even if there is a difference between the pre- 
senting of interlocutory applications and the bringing of a suit I am 


unable to see how the making of an application necessarily and 


naturally involves a damage. I cannot see how a man’s credit 
naturally suffers more in the one case than in the other. The 
decisions as to bankruptcy and winding up are special cases arising 
out of the publication of the petitions. There is no such publi- 
cation in an application for attachment. I cannot but think that 
it would be most ill advised to introduce the principle that appli- 
cations of an interlocutory nature in a suit can found an action 
however malicious. An application for discovery may result in 
far more damage 2. e., damnum to a party toa suit than the action 
itself and for this reason, these applications are frequently taken 


1. (1910) 2 K. B. 244. 2. (1888) 11 Q. B. D. 674, 
3. (1914) L L. R 42 0. 550. 
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to the Court of Appeal and have even resulted in settlement of the 
suit. But it has never been suggested that such an application 
however malicious, would found.an action, I would therefore 
dismiss this appeal both on the ground that an interlocutory 
application in a suit does not of itself found an action and also 
on the ground that damage does not necessarily and naturally 
flow from such an application. Appeal dismissed with costs. 
Sadasiva Aiyar, J.:—I agree. 


“PRIVY COUNCIL. 
Present :— Viscount Haldane, Lord Parmoor, Lord Wren- 
bury, Sir John Edge and Mr. Ameer Ali. , 
[On Appeal from the High Court at Bombay.) 


Jamshed Khodaram Irani .. , Appellant * 
v. 
Burjorji Dhunjibhai Contractor ... Respondent. 


Specific Performance—Contract for sale of Land—Prima facie time not of the 
essence of the Contract—Indian Contract Act S. 56—Equity—Rule of, explained 
—Indian and English Law, same. 

In the case of contracts for the sale ot land, time is presumed in equity not to 
be of the.essence of the contract and specific performance will be enforced notwith- 
standing the failure to keep the dates assigned by the contract if justice can be 
done and there is nothing in the express stipulations, the nature of the property or 
the surrounding circumstences which would make it inequitable to iaterfere 
with and modify the legal rights of parties. 


The Indian Legislature only embodies this doctrine of f Equity i in 8. 55 of the 
Indian Contract Act. 

Equity will not assist where there has been undue delay on the part of one 
party to the contract and the other bas given reasonable notice that he must 
complete within a definite time. 

Equity looks not at the letter but at the substance of the agreement in rder 
to ascertain whether the parties, notwithstanding that they named a specific 


.time within which completion was to take place, really and in substance intended 


more than that it should take place within a reasonable time. Prima facie, it treats 
the importance of such time limits as being subordinate to the main purpose of 
the parties and'where reliance is placed upon an express stipulation as excluding 
the ordinary presumption, the language of the stipulation must show that the 
intention was to make the rights of the parties depend on the observance of the 
time limits prescribed in a fashion which is unmistakable. 

An intention that time should be of the essence of the contract-may be 
inferred from what has passed between the parties prior to the signing of the 
contract but not from what takes place after the contract has been entered into 
unless it amounts to an agreement to modify the terms of the earlier contract. 


* 6th December 1915, 
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On 8th July 1911, the respondent agréed to sell his lease-hold interest to the ap- 
pellant for Rs. 85,000 and the appellant paid Rs. 4,000 as a deposit. The agreement 
provided that the conveyance was to be prepared and received within 2 months, 
that on signing the document of sale Rs. 80,500 was to bo paid, and after its 
registration the remaining 500 ; but should the purchaser not pay the amount within 
the fixed period, he was to have no right to the deposit and thé vendor was, aftor 
that dato, to be at liberty to re-sell. The appellants’ solicitors proceeded to investi- 
gate the title and made certain requisitions in respect of it on the 3rd October. The 
respondent did not comply with the requisition but on the 6th October, asserted 
his right to put an end to the contract. Inu suit for spocific performance by the 
appellant (vendec). 

Held, that thero was nothing iu the contract or in the circumstances to 
entitle the vendor to insist upon time being treated as of the essence of the con- 


tract and that the plaintiff was entitled to specific performance. 
Tilley v. Thomas 1 approved. Stickney v. Keeble 2 referred to. 


Appeal from a Judgment and Decree of the High Court dated 
February 17, 1913 reversing a Judgment and Decree of the same 
Court, Original Side, dated July 30, 1912. 


The facts of the case are sufficiently set forth in their Lord- 
ships’ judgment. 

Sir R. Finlay, K.C. and K. Brown for the appellant: Time was 
not the essence of the contract and did not become so hy reason of 
the subsequent correspondence. S. 55 of the Indian Contract Act 
lays down the principles on which specific performance was ordered 
in India. It is the same here in England, Equity interferes 
where the intention of the parties isnot to make time essence 
of the contract Stickney v. Keeble 2. Prima facie the rule in 
Equity is to ascertain the intention of the parties whether they 
intended the time mentioned to be of the essence of the contract 
from the surrounding circumstances as existed atthe time of sign- 
ing the contract. The Law is the same in India. The clause in the 


contract was assumed by both parties not to make time essence of 


the contract. 

Leslie Scott, K.C. and Raikes for respondent :—Time was of 
the essence of the contract. 

That must be gathered from the language of the contract itself, 
The language in Stickney v. Keeble ? was essentially different. 
You must look to the substance of the contract. 

Lord Haldane :—You must show that there was imported 
into the contract an intention to exclude the Equity Jurisdiction, 

Time was of the essence of the contract unless it was expressly 
otherwise stipulated or the nature of the contract did not admit 

1. (1867) L. R. 8 Ch. App. 61. 2. (1916) L. R. A. U. 88v. 
25 








P C. 





Khodaram 
lrani 
4. 
Burjorji 
Dhunjibhai 
Contractor. 


P.C. 





Khodaram 
Trani , 
v, 
Burjorji 
Dhunjibhai 


Contractor. 


188 THE MADRAS LAW JOURNAL REPORTS.  [VOL. xxx 
of it or from the surrounding circumstances ‘it appeared that 
parties did not wish it to be of the essence. 

Equity jurisdiction in India is ‘defined by the Specific 
Relief Act. It draws no distinction between land and other 


‘contracts. Plain and unambiguous meaning of words ina deed 


should be ‘followed although parties have interpreted them 


differently. 


Reference was made to Inglis v. Buttery 1, G. & O. Kreglingér 
v. New Patagonia Meat and Cold Storage Company Limited 2, 
Seton v. Slade 8, N. E. Ry. Co. v. Lord Hastings 4, Thomas v. 
Tilley 5, Hudson v. Temple 6, Gedge v. Montron 17, Bar clay 
v. Man Jae 8, Hudson v. Bartram 9, Lennon v. Napa 10, 
Roberts v..Berry 11, Specific Relief Act, S. 12 and 26. Transfer 
of Property Act, Ss. 55, Indian Evidence Act, 5. 91 and 92. 


Sir Robert was not called upon to reply. 
The Judgment of their Lordships was delivered by 


Viscount Haldane:—The question in this Appeal is whether 
the appellant, who was the plaintiff in an action for specific 


‘performance, is entitled to the relief he has claimed. Macleod, J., 


decided that he 1s so entitled, but the High Court in appeal at 


‘Bombay reversed the decision and dismissed the action. 


The facts may be stated briefly. The Government of 
Bombay, j jn 1898, granted to one Mothabai Bhikaji a reclamation 
lease of over 2,000 acres of land near Bombay for a term -of 999 


yeais., The lease provided that the lessee should reclaim the land 


and bring it under cultivation within a period which was ulti- 
mately extended to the year i910. He was also to maintain the 


‘reclamation throughout the term, and keep upcertain roads, and 


make and maintain certain waterways and boundary marks, to 
the satisfaction of the Jocal Collector. The lessee was, further, 
not to assign or underlet, until the reclamation was complete, 


‘ without the consent in writing of’ the Collector. In case of breach 


of any covenant or condition, or provision of the lease the lessor 


had the right to re-enter and determine the lease. The lease was 





1 (1878) 3 A. 0. 557. ` 2. (1914) A. C. 85. 

8. (1809) 7 Ves, 182. | 4, (1900) A. ©. 260. 

‘6.. (1867; L. R. 8 Che A. 61. + ' 6 (1860) 29 Bear, 685. 

7. (1858) 26 Beav. 45. ; 8. (1874) 43 L. J. Oh. 449. 
9 _ (1818) 3 Madd. 440. 10. (1802) Sch. and Let. 682. 


* 41, (1858) 3 D. M. and-G, 289 


, 
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transferred in 1908 to the respondent, who had pees it from 
the lessee. 

On the 8th July 1911 the ae agreed in writing by a 
document in Gujrati, a translation of which was before their 
Lordships, to sell the leasehold interest to the appellant for Rs. 
85,000, and the appellant paid Rs. 4,000 of this sum as a deposit 
or earnest. This agreement provided, by Clauses 1 and 2, that 
the title was to be made marketable; that the conveyance was to 
be prepared and received within two months from the date of the 
agreement; that on signing the document of sale Rs. 80,500 were 
to be paid, and*after its registration the remaining Rs. 500. The 
5th Clause provided that on payment of the Rs. 81,000, as pro- 
vided by Clause 2, the document of sale or conveyance was to be 
executed, but should the purchaser not pay-the amount within the 
fixed period abovementioned he was to have no right to the depo- 
sit or earnest money of Rs. 4,000 paid on account, and any claim 
of his was to be void, and the vendor was, after that date, to be at 
liberty to resell. 

There was a subsidiary agreement that the respondent should 
buy certain land belonging to the appellant for Rs. 30,000, to be 
deducted from the Rs. 81,000, but on this nothing turns. 

The appellant’s solicitors proceeded to investigate the title, 
and they made requisitions. Of these requisitions some related to 
the rights of one Chimanlal, who had professed to make a title as 
heir to his father, one of certain mortgagees of the interest 
of Mothabai Bhikaji. Another of the requisitions was for 
a certificate or letter from the Collector stating that all the 
covenants and conditions of the lease had been performed and 
fulfilled. This requisition was made cn the 3rd October 1911, 
more than two months after the date of the contract. The 
respondent did not comply with these requisitions, but on the 
6th October, through his solicitors, asserted a right to put an end 
to the, contract on the ground F time was of its essence, 
and to forfeit the deposit on the ground that the appellant had 
failed to complete his purchase withish the date fixed. 

If these requisitions were made im time their Lordships are of 
„opinion that they were proper, and tHab they were not adequately 
answered. If time was not of the }Jessence of the contract it is 
clear that they were legitimately made, however the matter might 
stand to as one or other of them if tifme were of the essence. This 
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last question therefore lies at the root of the controversy, and the 
answer to it is decisive of the appeal. 


The law applicable to the point is contained in S. 55 of the 
Indian Contract Act, 1872, which provides that“ when a party to 
“ a contract promises to do a certain thing at or before a specified 
“ time, or certain things at or before specified times, and fails to 
“ do any. such thing at or before the specified time, the contract, 
“ or so much of it as has not been performed, becomes voidable 
“ab the option of the promisee, if the intention of the parties was 
“ that time should be of the essence of the contract.” 


Their Lordships do not think that this section lays down any 
principle which differs from those which obtain under the law of 
England as regards contracts to sell land. Under that law Equity, 
which governs the rights of the parties in cases of specific per- 
formance of contracts to sell real estate, looks not at the 
letter but at the substance of the agreement in order to 
ascertain whether the parties, notwithstanding that they 
named a specific time within which completion was to take 
place, really and in substance intended more than that it should 
take place within a reasonable time. The principle is well 
expressed in what Lord Redesdale said in his well-known 
judgment in Lennon v. Napper 1 which was adopted by Knight- 
Bruce, L. J., in Roberts v. Berry 2. The doctrine laid down in 
these cases was again formulated by Lord Cairns in Tilley v. 
Thomas 3 and by the House of Lords in the recent case of 
Stickney v. Keeble 4 Their Lordships are of opinion that this is 
the doctrine which the section of the Indian Statute adopts and 
embodies in reference to sales of land, It may be stated concisely 


in the language used by Lord Cairns in Tilley v. Thomas 5 :— 

“ The construction is and must be in equity, the same as in a Court of Law. A 
“ Court of Equity will indeed relieve against and enforce specific performance, not- 
“ withstanding a failure to keep thle dates assigned by the contract; either for 
“ eempletion or for the steps towards completion, if it can do justice between the 
“ parties, and if (as Lord J ustice Turner said in Roberts v. Berry 6) there is 
“ nothing in the ‘express stipulatiqns between the parties, the nature of the 
“ “property, or the surrounding circugmstances,’ which would make it inequitable to 
‘interfere with and modify the legal} right. That is what is meant, and all that 
' 3s meant, when it is said that ine uiiy, time is not of the essence of the contract. 
‘ Of the three grounds mentioned by Lord Justice Turner ‘express stipulations’ 
‘ requires nv comment. The “ natuge of the property’ is illustrated by the case of 


1. (1802) 2 Sch. and Lef. 682. 9, (1858) 3 D. M. and G. 234 at p. 289. 


3. (1867) L. R.3 Ch Ap 6L. 4. (1916) T, R. A. 0. 386. 
5. (1867) 3 Ch. Ap: 61. 6. (1858) 3 D, M. and G. 28+ at p. 289. 
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‘* reversions, mines or trades. The ‘surrounding circcmstances’ must depend on 
“' the facts of each particular case.” 

Their Lordships will add to the statement just quoted these 
observations. The special jurisdiction of equity to disregard 
the letter of the cohtract in ascertaining what thé parties to 
the contract are to be taken as having really and in substance 
intended as regards the time of its performance may be excluded 
by any plainly expressed stipulation. But to have this effect 
the language of the stipulation must show that the intention was 


to make the rights of the parties depend or the observance of the. 


time limits prescribed in a fashion which is unmistakable. The 
language will have this effect if it plainl excludes the notion 
that these time limits were of merely secondary importance in 
the bargain, and that to disregard them would be to disregard 
nothing that lay at its foundation. Prima facie, equity treats the 
importance of such time limits as being subordinate to the main 
purpose of the parties, and it will enjoin specific performance 
notwithstanding that from the point of view of a Court of Law the 
contract has not been literally performed by the plaintiff us regards 
the time limit specified. This is merely an illustration of the 
general principle of disregarding the letter for the substance which 
Courts of Equity apply, when, for instanze, they decree specific 
performance with compensation for a non-essential deficiency in 
subject-matter. 


But equity will not assist where there has been undue delay 
on the part of one party to the contract, and the other has given 
him reasonable, notice that he must complete within a definite 
time. Nor will it exercise its jurisdiction when the character of the 
property or other circumstances would render such exercise hkely 
to result in injustice. In such cases, the circumstances themselves, 
apart from any question of expressed intention, exclude the juris- 
diction. Equity will further infer an intention that time should 
be of the essence from what has passed between the parties prior 
to the signing of the contract. Tilley v. Thomas 1 where 
specific performance was refused, illustrates this class of transac- 
tion. But in such a case the inténtion must appear from 
what has passed prior to the contract, the construction of which 
cannot be affected in the contemplation of equity by what takes 
place after it has once been entered into. 








1. (1867) L. R. 3 Ch. App. 31. 
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Applying these principles to the agreement before them, 
their Lordships are of opinion that there is nothing in its language 
or in the subject-matter to displace the presumption that for the 
purposes of specific performance time was not of the essence of 
the bargain. They do not think that the subject-matter or the 
character ‘of the lease sold were such as to take the case out of 
the class to which the principle of equity applies. They are also 
unable to hold that the plaintiff bound himself by his correspon- 
dence subsequent to the agreement to a new agreement that time, 
if it was not originally of the essence, should be made so. As to the 
language of the agreement itself, without dwelling on a possiblepoint 
in the plaintiff's favour which does not appear to have been raised 
in the Court below, that the only time limit mentioned refers to 
his preparation and reception of the conveyance, as distinguished 
from completion, they agree with Macleod, J., in the view that 
there is nothing said in it sufficient to exclude the equitable canon 
of interpretation. And they agree in his conclusion that the 
defendant had no justification in claiming in the circumstances 
to treat time as of the essence. They are unable to concur in the 
opinion of the learned Judges of the High Court in appeal that 
there was evidence that the plaintiff had not money with which 
to pay the price, or that the subsequent correspondence and deal- 
ings between the parties modified the right of the plaintiff to insist 
on his right to complete the purchase. 

These conclusions render it unnecessary to consider the 
other points dealt with in the High Court-and elaborately argued ` 
at their Lordships’ Bar. The result is that they think that the 
appeal ought to be allowed and the judgment of Macleod, J. 
restored, and that the respondent should pay the costs of this 
appeal and in the Courts below. They will humbly advise His 
Majesty accordingly. 

Solicitors fer appellant :—-Latteys and Hart. 

Solicitors for respondent :—T, L. Wilson and Co. 
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PRIVY COUNCIL. 


Present :—Viscount Haldane, Lord Parmoor, Lord Wren- 
bury, Sir John Edge and Mr. Ameer Ali. 


(On Appeal from the High Court at Bombay.) 


Nagindas Bhugwandas ee ... Appellant 
v. 
Bachoo Hurkissondas an ... Respondent 


Hindu law— Adopted son—Rights of —Suit for partition—Natural born son 
of one brother and adopted son of the other—Entitled to share equally. 


As regards the distribution of family property by partition an adopted son 
stands exactly in the same position as he would stand if he were a naturally born 
son of his adoptive father subject to the qualification that if there be a competition 
between an adopted son anda subsequently born legitimate natural son of the 
same father, the adopted son takes a less share than he would take if he had been 
a naturally born legitimate son. 


Held, accordingly, in a suit for partition of the family property between the 
adopted son of one brother and the natural born son of the other that the former 
was entitled to share equally with the latter. 

Raghubanund Doss v. Sadhuchurn Doss 1! overruled. 

' Tara Mohun Bhuttacharjea v. Kripa Moyce Debia2 Dinonath Mukerjee v. 
Copal Churn Mukherjee 3 Raja v. Subbaraya + approved Pudma Coomari Debi v. 
The Court of Wards 5 referred to. 


Appeal from a Judgment and decree of the High Court 


dated February 2, 1914 varying a Judgment and decree of the 
High Court on its original jurisdiction dated November 13, 1913. 


One Nagardas Shobkogdas did in 1893 leaving him surviving 
two sons Bhagwandas Nagardas and Hurkissondas Nagardas who 
remained joint. Hurkissondas died on September 14, 1900 leaving 
him surviving only his widow Gangabai, who was then pregnant. 
Bhagwandas Nagardas died on December 17, 1900 leaving him 
surviving one daughter, Navalbai, and his widow, Mankorebai, to 
whom he gave express authority to adopt. On December 18, 
1900, the said Gangabai gave birth to a posthumous son 
the respondent; and on February 17, 1901 the said ' Mankorebai 
adopted the appellant. The validity of the said adoption was 
contested on behalf of the respondent but the appellant’s status 
was finally established upon appeal to the Privy Council. 





* 26th November 1916. 
1. (1878) I. L. R. 4 0. 425. 2. (1868) 9 W. R 428. 
8. (1861) 8 C. L. R. 57. 4. (1883) I. L.R. TM. 253. 
5. (1881) L. BR. 8 I. A. 229. a2 
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Bachoo Hurkissondas Mankore Bai 1. 


A question then arose as to what share the appellant would 
be entitled to. The High Court (Original Side) held that adoption 
made no difference and that he was entitled to half the estate. On 
appeal it’ was held that as an adopted son he was entitled to a 
reduced share of one-fourth. An appeal was then preferred to 
His Majesty in Council in due course. 


Sir Robert Finlay, K. C., De Gruyther, K. C., and Dunne for 
the Appellant. l ' 


Lord Haldane.—On the death of the two sons the sons of each 
would inherit per stirpes. l 


It is wrong to apply the rule applicable to natural born son 
and adopted -son of the same person to the present case. An adopt- 
ed son takes the share that his father would have taken, 
See Stokes Hindu Law p. 657 Dattaka Chandrika, Dattaka 
Mimamsa laid down the rule that the adopted son took 4, but it 
dið not lay down the rule with regard to successive generations. 
Mitakshara Ch. 1, para. 2 and 3 (2) dealt with how partition 
might be effected. If one were to adopt brother's son, his share 
would be cut down tok! There must be something wrong in this 
as one is recommended to adopt brother’s son. There is nothing 
in Mayukha (Ch. 4 S. 5, para 25) which would make any differ- 
ence. If a legitimate son adopted, the adopted grandson took his 
father’s share. This was carrying the special rule of succession to 
two generations. In Raja v. Subaraya 2 Raghubanund Doss v. 
Sadhu Churn Doss 3 was commented upon. Reference was made 
to Mahanti v. KrishnaCharan Patnaik 4 Tara Mohun v. Kripa 
Moyee 5 Dinonath Mukerji v. Gopal Churn 6 Gurulingaswami v. 
Ramalakshmamma 7 Bhagwan Singh v. Bhagwan ‘Singh 8 Pattu 
Lal v. Parbati Kumbar 9. Share of an adopted son should be 
what would have been the share of his adoptive father. 


J. A. Clyde, K. C. and Raikes for the Respondent. 


Lord Haldane.—An adopted son is not in the same position 
as a natural born son in the co-parcenary. 








‘4. (1907) LR. 341. A. 107. 2. (1888) I. L. R. 7 M. 268. 

“ 8. (1878) I. L. R. 40. 425. 4. (1884) 14 C. L. J. 188, 187. 
5. (1868) 9 W. R. 423. 6. (1881) 8 C, L. R. 57, 62. 
7. (1899) L. R. 26 I. A. 113. 8. (1898) L. R. 26 I. A. 158. 


9. (1915) L. R. 42 I. A. 155. 
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It is a question to be determined on the construction of the 
Mitakshara. We have to do with the members of an undivided 
family who have by no means the same rights. A Hindu family 
is a complex whole. There is imperium in imperio. There is no 
equality among all sons under the Mitakshara. 


Lord Haldane,—lIs there any authority to say that a properly 
adopted son was not of the same class ? 


tokes Hindu Law p. 440, Ch. II. Sec. 11 para 21 and 22. 
Apart from Vasistha’s text an adopted son would not come in 
at all. 


Sir John Edge.—There is no such thing as right to a share, 
but only to share. 


The question is whether the text of Vasistha is limited to the 
particular case, 


Mr. Ameer Ali.—5 Cal. 693 was affirmed in Kali Komul 
Mozoomdar v. Uma Shunkur Moitra 1. 


There are cases in which an adopted son was as good 
as a natural born son, but in partition it is different. Co- 
parcenary rights are created (1) by birth and (2) by adoption. 
According to Mitakshara an adopted son did not take in co- 
parcenary; he was let in by para. 24 and by construction and 
analogy. One has to ask what is the full share of each group, 
if a son was adopted he got one share and if a grandson 
he took a different share. Every grandson is the owner of his 
father’s share; an adopted son of a natural son took the share 
equal to that of others and therefore he was equal to others or in 
other words, all grandsons took the share of their father and the 
father of thè adopted son was equal to other sons. 


Lord Wrenbury.—A natural son displaces an adopted son ; 
but here the competition is between two stirpes. 


In Gujarat Mitakshara and Mayukha are authorities and in 
case of difference between Chandrika and Mitakshara the latter 
prevails, A natural grandson would offer funeral cake to grand- 
father whereas an adopted grandson to his father only. [Mr. 
Ameer Ali. What is your authority for that ?] Sarvadhikari’s 
Inheritance p. 23, 


t 
1. (1888) D. R. 10 I. A, 188. 
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Reference was made to Raghubanand Dass v. Sadhu Charan 
Dass 1. Mayne’s Hindu Law, para. 104, Sarcar’s Hindu Law of 
Adoption (1891)'p. 399. West and Bühler pp. 10 and 11 Stokes 
Hindu Law Books, Mit. p. 422 Dattaka Chandrika S. 29 and 30, 

Sir Robert Finlay in reply. 

The respondent relied on the text of Vasistha which Mitakshara 
showed was restrictive. An adopted son acquired the whole right 
of a natural born son and he was in the same position. S. 11 of 
Mitakshara hadcbeen referred to, but both Dattakas laid down 
that only natural born and adopted son were entitled : other sons 
did not exist since 200 B. ©. Under Pudma Coomari Debi v. 
The Court of Wards 2, an adopted son succeeds collaterally as well 
as lineally;he inherits in the same way as a natural son Kali 
Romul Mozoomdar v. Uma Shunkur Moitra 8. The Hindu Law 
enjoins that one should adopt brother’s son by preference, but 
according to the argument of the other side he would take less, 


The Judgment of their Lordships was delivered-by 

Sir John Edge :—The suit in which this appeal has arisen is 
one for the partition of the joint family property ofa family of 
Gujerathi Hindus, of which the plaintiff by adoption and the defend- 
ant by birth are the male members. The question in this appeal is 
oneas to the share in the joint family property to which the 
plaintiff is on partition entitled. 


The property in question belonged to a joint family, the male 
members of which were in 1900 Bhugwandas Nagardas and 
Hurkissondas Nagardas, the two surviving sons of Nagardas 
Shobhagdas who had died in 1893. Hurkissondas Nagardas died 
onthe 14th September 1900, leaving his wife surviving ; she was 
then pregnant, and the defendant, who was the posthumous child, 
was born on the 18th December 1900. Bhugwandas Nagardas 
died childless on the 17th December 1900, leaving his widow 
surviving him ; he had given to her an authority to adopt a son to 
him, and in pursuance of that authority she, on the 17th February 
1901, adopted the plaintiff as a son to her deceased husband. The 
parties are governed by the Mitakshara, as altered or interpreted 
by the Vyavahara Mayukha. The plaintiff claimed that he was 
entitled on partition to a moiety of the family property. On the 





1- (1878) I. L.-R. 40. 425. - 2. (1881) 8 I. A. 229. 
3. (1888) L. R. 10-1, A. 188. 
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other hand the defendant contended that the plaintiff, as an adopt- 
ed son, was entitled toa reduced share only of the family property ; 
in support of that contention the defendant relied upon paragraphs 
24 and 25 of S. 5 of the Dattaka Chandrika asthose para- 
graphs were construed and applied in the High Court at Calcutta 
by Markby and Prinsep, JJ., in Raghubanund Doss v. Sadhu 
Churn Doss 1. 

This suit was tried ın the High Court at Bombay by Macleod, 
J., who held that the doctrine according to which an adopted son 
on partition takes only a reduced share in the family property 
applies only in cases in which the competition is between an 
adopted son and a natural born son of the same father (which is 
not the case here), and he gave the plaintiff a decree for an equal 
share. From that decree the defendant appealed. 


On appeal Sir Basil Scott, C. J., and Batchelor, J., holding 
as their Lordships understand thei judgment, that there is noth- 
ing in the’ Mitakshara which is inconsistent with paragraphs 24 
and 25 of S.5 of the Dattaka Chandrika as these paragraphs 
were construed by Markby and Prinsep, JJ., in Raghubanund 
Doss v. Sadhu Churn Doss 1 adopted the construction of Markby 
and Prinsep, JJ., of those paragraphs, and decided that the plaint- 
iif as an adopted son was on partition entitled only to a reduced 
share in the family property. From their decree this appeal has 
been brought, 


The learned Judges of the High Court on the appeal from 
Macleod, J., in this suit had before them Sutherland’s translation 
of paragraphs 24 and 25 of S. 5 of the Dattaka Chandrika, the 
translation of those paragraphs which was relied upon by Markby 
and Prinsep, JJ., in Raghubanund Doss v. Sadhu Churn Doss 1 
and a translation made by Sir Ramakrishna Bhandarkar, which 
appears to have been accepted as correct by the parties to this 
suit. Sutherland’s translation was not a complete translation of 
the Sanskrit text. The translation which was relied upon by 
Markby and Prinsep, JJ., in Raghubanund Doss v. Sadhu Churn 
Doss 1 and is apparently accepted asa correct translation by 
Mr. Mayne in paragraph 169 of his Hindu Law and Usage, is as: 
followsi— 


Paragraph 24.—‘'Therefore by the same relationship of brotber and so forth, 
‘* in virtue of which the real legitimate son would succeed to the estate of a brother 


1. (1878) I. L. R., 40. 425. 
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“or other kinsman, the adopted son of the same description obtains his due share. 
“ And in the event of the ancestor having other sons, a grandson by adoption, 
“ whose father is dead, obtains the share of an adopted son. Where such son 
‘* may not exist, the adopted son takes the whole estaté even.” 


Paragraph 25.—"‘Since it is a restrictive rule that a grandson succeeds to the 
‘* appropriate share of his own father, the son given, where his adopter is the real 
“ legitimate son of the paternal grandfather, is entitled to an equal share even 
with a paternal uncle, who is also such description of son; therefore a grandson 
t who is an adopted son may (in all cases) inherit an equal share even with an 
“uncle. This must not be alleged (as.a generalrule). For there would be this 
‘* discrepancy where the father of the grandson were an adopted son, he would 
“ receive a fourth share; but the grafdson if he were such son (of him) would 
!! receive an equal share (with an uncle in the ‘heritage of the grand father) and 
““ accordingly, whatever share may be established by law for a father of the sama 
t“ description as himself, to such appropriate share of his father does the individual 
““ im question (viz., the adopted son of one adopted) succeed. Thus, what had been 
“ advanced only is correct. The same rule is'to be applied by inference to the 

"“ great-grandson also.” 


The translation which was made by Sir Ramakrishna Bhan- 


` Garkar i is as follows :— 


‘* It should be understood by this that an adopted son acquires the ownership 
‘* wherever possible of his proper share by a relation similar to the relation, brother- 
“ hood, &c., by which a natural-born son acquires a right to the property of his 
‘t brothers, &c. Similarly, an adoptive grandson whose adopting fetber is dead 
‘* acquires the ownership of the share proper for an adopted (son) when the owner 
“ of the property has got another son or other sons and of the whole when he has 
‘* got no son or sons. It should not be argued that because a grandson is neces- 
“ garily the owner of the share proper for his father, the taker (in adoption) of the 
“ adoptive son being & natural-born son of the grandfather and entitled to a share 
** equal to that of the uncle similarly born, the adoptive grandson should take a 
““ share equal to-that of the uncle; for it involves impropriety, inasmuch as the 
‘* adopted son gets one-fourth and the adoptive grandson an equal share. There- 
“* fore that share is proper for a son’s father which he would get by law if he were 
** of the same description (adopted or natural born) as the son. This way should 
“ be followed in the oase of great grandsons also.” 


; Their’ Lordships are not in a position to say which of, those 
translations is the more literal translation, each is obscure, but in 
the opinion of their Lordships neither translation warrants any 
conclusion as to the meaning of the author of the Dattaka 
Chandrika other than that at which their Lordships have arrived. 


The author of the Dattaka Chandrika was in paragraphs 24 
and 25 of S, 5 of his Commentary, relying upon the text of Vasistha 
according to which “when a son has been adopted, if a legiti- 
“ mate son be afterwards born, the given son shares a fourth 
“ part.” That text of Vasistha is quoted by Nanda Pandita in 
“ paragraph 1 of S. 10 of the Dattaka Mimamsa, who added, on 
“ the death of him (the naturally-born . son) he (the adoptéd son) 


g 1 
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“is entitled to the whole.” It is obvious that Vasistha and 
Nanda Pandita were referring to cases in which the competition 
would be between an adopted son and a naturally-born subsequent 
gon of the same father, and were not referring to cases in which 
on partition the competition would be between an adopted son of 
_ one member of a joint Hindu family and a naturally-born son of 
another member of the family, as for instance a naturally-born 
son of a brother or a nephew of the adoptive father. 


The author of the Dattaka Chandrika expressed his views 
somewhat obscurely and confusedly in paragraphs 24 and 25 of 
S. 5 of his Commentary, but their Lordships consider that it is 
not difficult to ascertain what his meaning was. For the purposes 
of his Commentary he paraphrased the text cf Vasistha that 
“ when a son has been adopted, if a legitimate son be afterwards 
born, the given son “shares a fourth part,” pnd in paragraphs 24 
and 25 of S. 5 he illustrated the text of Vasistha, as he understood 
that text, by-exampleS of its application, 


His meaning is that in cases of the distribution of family 
property by partition an adopted son stands exactly in the same 
position as he would stand if he were a naturally-born son of his 
adoptive father subject to the qualification that if there be a com- 
petition: between an adopted son and a subsequently born 
legitimate natural son of the same father, the adopted son takes a 
less-share than he would take if he had been a naturally-born 
legitimate son. The author of the Datiaka Chandrika, applying 
the well-established rule of Hindu Jaw that a son takes no greater 
share than his father if a qualified person would have been entitl- 
ed to, illustrated the application of the principle of the text of 
Vasistha by contrasting the case of a competition between an 
adopted son ofa naturally-born, son and that naturally-born 
son’s naturally-born brother with the case of an adopted son of an 
adopted son competing with a naturally-born son of his adoptive 
father’s adoptive father, in other words his uncle through the 
adoption of his adoptive father. In the first case, as the author of 
the Dattaka Chandrika pointed out, the adopted son would take a 
share equal to that of his uncle by adoption; in the latter case, as 
a son cannot take a greatet share than his father would have been 
entitled to, the adopted son of an adopted son would take a less 
share than his uncle by adoption..who was a naturally-born 
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member of the family, and wao would have taken a greater share 
than his brother by adoption. 

As their Lordships construe paragraphs 24 on. 25 of S. 5 of 
the Dattaka Chandrika those paragraphs ar uot in conflict with 
any principle of the Mitakshara or of the Vyavahara Mayukha, 
and they are consistent with the relerence to the text of Vasistha | 
in paragraph 1 of S. 10 of the Dattaka Mimamsa. To construe 
and apply those paragraphs as they were construed and applied by 
Markby and Prinsep, JJ., in Raghubanund Doss v. Sadhu Churn 
Doss 1 would bring them into conflict with what are now well 
éstablished principles of Hindu Law. The attention of Markby 
and Prinsep, JJ., in Raghwbanund Doss v. Sadhu Churn Doss, 1 
which was decided by them in 1878, does not appear to have been 
drawn to the case of Tara Mohun Bhuttacharjee v. Kripa Moyee 
Debia 2 which came on appeal before the High Court at Calcutta 
in 1868, In that case Loch and Hobhouse, JJ., held that an 
adopted son took the full share which his adoptive father would 
have taken in the property of a deceased colfiteral relative of his 
adoptive father. In Tara Mohun Bhuttacharjee v. Kripa Moyee 
Debia 2 the plaintiff by birth and the defendant by adoption were 
ia equal relationship to the deceased collateral ; their respective 
grand-fathers were the first cousins of the collaterial and their 
respective fathers were his first cousins once removed. Loch 
and Hobhouse, JJ., were pressed in argument to put a construc- 
tion upon paragraph 25 of 8.5 of the Dattaka Chandrika adverse 
to the claim of the adopted son, but they held that an adopted son 
is entitled to all the rights and privileges of a son of the body legiti- 
mately begotten, where there is no such son subsequently born; and 
that there was no reason why the plaintiff and the defendant in the 
suit befere them should not each take the share to which their 
respective fathers were entitled. ‘The parties to the suit which 
was in appeal before Loch and Hobhouse, JJ., were governed by 
the law of the Dayabraga, but the facu does not distinguish that 
case in principle from the case which is now before this Board. 
The decision in Tara Mohun Bhuttacharjee v. Kripa Moyee 
Debia $ was followed in 1881 by McDonell and Field, JJ. in 
Dinonath Mukerji and others v. Gopal Churn Mukerji and 
others. 4 In Raja v. Subbaraya 5, wnich was, however, a case 


1. (1878) I. L- R. 40. 426. 2. (1868) 9 Suth. W. R. 428. 
8, (1868) 9 W. R. 423. 4 (1881) 8G. L. R. 87. 
6, (1883) I. L, R.7 M. 258. E 
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relating to Sudras, Sir Charles Turner, C. J., and Muthusami 
Aiyar, J., in 1883 doubted that paragraph 25 of S. 5 of the 
Dattaka Chandrika had been correctly construed in Raghubanund 
Doss v. Sadhu Churn Doss !. Their Lordships are not aware 
of any case in the High Court at Bombay before the present suit 
came on appeal before that Court in which the construction of 
Markby and Prinsep, JJ., of paragraphs 24 and 25 of S. 5 of the 
Dattaka Chandrika has been adopted. 


In support of the judgment in the suit of the High Court at 
Bombay in,appeal it was further contended before this Board 
on behalf of the defendant that the position of a member by 
adoption in a joint Hindu family, and his interest in the joint 
family property, are inferior to the position and-interest of a 
member by birth of the family, and it was suggested that an 
adopted son does not on his adoption become a co-parcener in the 
joint family property. It was endeavoured to establish that pro- 
position by reference to the place which was assigned by Manu 
and other early authorities to the twelve then possible sons of a 
Hindu. As to this contention it is sufficient to say that what- 
ever may have been the position and rights between themselves 
of such twelve sons in very remote times, all of these twelve sons, 
except the legitimately born and the adopted, are long since 
obsolete. A discussion as to their rights and interests, even ‘if 
they could now be ascertained, would be beside the point and 
could throw no light on the construction of paragraphs 24 and 25 
of S. 5 of the Dattaka Chandrika or upon the position and rights 
of an adopted son. Hindu Law and customs have not stood still 
and what we are now concerned with is the position at the pre- 
sent time of an adopted son in.a Hindu family. As early as 1833 
this Board in Sumboochunder Chowdhury v, Naraint Debeh and 
another 2 considered that according to Hindu Law an adopted son 
becomes for all purposes the son of the father by adoption. This 
Board in 1881 in Pudma Coomari Debi v. The Court of Wards 
and another 3 approved of the decision of this Board in Swmboo- 
chunder Chowdhry v. Naraini Debeh ? and held that an adopted 
son succeeds not only lineally, but collaterally, to the inheritance 
of his relations by adoption, and also that an adopted son 
occupies the same position in the family of the adopter as a 


1. (1878) I. L. R. 4 C. 425. .2. (1888) 8 Knapp, 55. 
: 3. (1883) L. R. 8 I. A. 229. ' 
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natural born son, except in a few instances which are accurately 
defined both in the Dattaka Chandrika and the Dattaka Mimamsa. 
Those excepted instances relate to marriage and to competition 
between an adopted son and subsequently born legitimate son to 
the same father. To the same effect is the decision of this 
Board in Kali: Komul Mozoomdar v. Uma Shunkur Moitra 1. In 
the last mentioned case when it was before the Full Bench of the 
High Court at Calcutta, Romesh Chunder Mitter, J., held that— 


“According to Hindu Law an adopted son occupies the same position, and has 
“ the same rights and privileges in the family of the adopter, as the legitimate son, 
‘* except in a few specified instances, which have been clearly and carefuily noted 
“and defined by writers on the subject of adoption. The theory of adoption involves 
“ the principle of a complete severance of the child adopted from the family in 
“ which he is born, both in respect to the paternal and the maternal lise, and his 

<“ complete substitution into the adopter’s family as if he were born in it.” 


_ With that statement as to the Hingi Law of adoption their 
Lordships agree. E 
Their Lordships will humbly. adai His Majesty that this 
appeal should be allowed and that the decree in appeal of the 
High Court at Bombay should be set aside and the decree of 
Mr. Justice Macleod should be restored. 
The respondent must pay the costs of this appeal and of the 
appeal in the High Court. 
Solicitors for appellant :—Hughes and Son. 
~ Solicitors for Respondent :—Latteys and Hart, 





1. (1881) L. R. 10 I. A. 188. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice Napier. 


Kunhammad Kutti ... Appellant* (Counter Petitioner.) 
v. ; f 
Panchara Alleema and another. Respondents. (Petitioners.) 


Malabar Tenants Improvements Act (Act I of 1900) Ss. 15, 6 (8)—Re-valuation 
of improvemenis—Government notification reversing rates—No ground for. 

Neither S. 15 nor S. 6 (3) of the Malabar Tenant’s Improvement Act allows a 
re-valuation of improvements unless since the last valuation there has been a 
change in the condition’ of the improvements or additional improvements have been 
effected. 


Held, accordingly, a revision of rates on the basis of a Government notification 
published since the date of the decree was unauthorised. 


Veluthamana v. Pathuma 1 followed. 

Appeal against the decree of the District Court of North 
Malabar dated 18th day of August 1914 in A. S. No. 627 of 1913 
preferred against the order of the Court of the District Munsif of 
Tellicherry in M. P. No. 1460 of 1913 (O. S. No, 263 of 1912), 

The plaintiff obtained a final decree dated 20th February 1913 
for eviction in the Court of the District Munsif of Tellicherry on 
deposit of the value of improvements submitted by a Commis- 


sioner on 3rd October 1912. The plaintiff deposited in Court ' 


the amount decreed in accordance with the Commissioner’s account 
and obtained recovery of the plaint property on 27th July 1913. 
Between the decree for eviction and its execution a new commu- 
tation rate had come in. Gazette notification published on 13th 


February 1913 allowed a value of Re. 85-2 for 1000 cocoa-’ 


nuts, the previous value being only Rs. 30-3-0. An application 
was made to re-value the improvements on the basis of the Gov- 
ernment notification. The Lower Court found that there was no 
alteration in the condition of the improvements. The District 
. Judge holding that 5. 20 of the Act applied ‘allowed the higher 
rate of compensation which came into force. 

K. Govinda Marar, Vakil for Appellants. 

C. Madhavan Nair, Counsel for Respondents. 

The Court delivered the following 

Judgment:—F ollowing the case of Veluthamana v. Pathuma 1 
we hold that neither S. 15 nor 9. 6 (8) of the Improvements Act 
allows a re-valuation of improvements unless there have been 





* C.M 8 A. No. 182 of 1914. 20th August 1915, 
1. (1918) 17 I. C. 181. 
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additional improvements effected after the first valuation or there 
has been a change in the condition of the improvements. 
5. 20 referred to by the District Judge has no relevancy. 
The District Judge’s order is set aside and that of the Munsif 
restored with.costs of the defendants in this and the Lower 


, Appellate Court. 





IN THE HIGH COURT OF J UDICATURE AT MADRAS. 


_ Present:—Mr.- Justice Sadasiva Aiyar and Mr. Justice 
Napier. 


' Manjappa Ajri and another... _... Appellants* (Defendants 
i ; ' Nos. 5 and 6). 
v. AN | 
Marudevi Hengsu and others ... Respondents (Plaintiffs 


Nos. 1to 7, Defendants 
Nos. 8 to 11 and 7th 
Defendant's L. R. and 
2nd Defendant). 


Aliyasantana Law—Inheritance~ Property of an individual member—Nearesi . 


‘ branch, not nearest relatian succeeds. 


Under the Aliyasantana Law, the property of-an individual member of the 
family goes on his death not merely to the nearest individual relation or relations. 
but to all the members of the nearest branch. 

Antamma v. Kaveri | explained. 


Second Appeal against the decree of the District Court of 
South Canara in A. S. No. 429° of 1912 preferred, against the 


‘decree of the Court of the Subordinate Judge of South Canara i in 
"O. S. No, 82 of 1911. 


J. L. Rosario and K. P. sahana Bas for Appellants. 
B. Sitarama Rao and H. Balakrishna Rao for Respondents. 
The, Court delivered the following 

Judgments :.—Sadasiva Aiyar, J.— The Defendants Nos. 5 


and 6 are the appellants. They and the Plaintiffs and the 2nd 


defendant and the 2nd defendant’s son, the 4th defendant, all 
belong to an Aliyasantana family. The 2nd defendant (mother of 
the 4th defendant) is the maternal aunt of the plaintiffs and of- 
the defendants Nos. 5 and 6 and she is the senior lady in the 


‘tavazhi of the 2nd defendant’s mother. As such senior lady in 


the branch of second defendants’ mother, she was’ the 


- Hjamanathi or manager of the. branch. The 2nd defendant.. 





*5. A. No. 907, of 1914. 2nd November 1915. 
, l, (1884) I. L. R. 7 M. 576, 
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was one of four sisters. Of the four sisters the 2nd defendant 
is the only one now surviving. One of the other sisters had a 
daughter Kusmaji and the finding of the Lower Courts is that 
item 1 Schedule B out of the plaint properties (and that-is the 
only item in dispute in this second appeal) belonged to Kusmaji 
as her self-acquired property. Kusmaji died issueless. The 2nd 
defendant, the maternal aunt of Kusmaji, was alleged by the con- 
testing Ist defendant to be the sole owner of this item (1) of 
Schedule (B) and he attached and brought the property to sale as 
her exclusive property in execution of a decree obtained by him 
on a mortgage document executed to him by the 2nd defendant. 
It has been found by the lower courts that the mortgage debt 
contracted by the 2nd defendant and the mortgage decree obtained 
against the 2nd defendant by the Ist defendant are not binding 
on the plaintiffs and on the defendants Nos. 4 to 6 of whose 
branch the 2nd defendant is the manager. 


The Subordinate Judge dismissed the plaintiff's suit as regards 
this item (1) of Schedule (B) on the ground that the 2nd defendant, 
as the maternal aunt of the deceased owner Kusmaji, was the sole 
heir to Kusmaji’s self-acquized properties and that the plaintiffs and 
the defendants Nos. 4,5 and 6 (Kusmaji’s mother’s nephews and 
nieces) being one degree more remote than the 2nd defendant were 
excluded by the 2nd defendant, The Subordinate Judge deals 
with this question in paragraph 18 of his judgment and seems to 
assume without any discussion that when a female member 
of an Aliyasanthana family dies,.her heir is her nearest 
relative (or the nearest relatives standing in an equal dis- 
tance from her by blood relationship) in the female line 
and not the nearest branch of the family in the line to 
which she belonged, including all the members of that branch 
without regard to the question which of the members of that 
branch stand nearest in blood to the deceased intestate, The 
District Judge on appeal in a very short and rather unsatisfactory 
Judgment says thus :—“ As I understand the Aliyasanthana Law, 
the nearest relations succeed first, then the Tavazhi, and last 
the Tarwad.” (I shall avoid the use of the words ‘Tavazhi’ and 
‘Tarwad’ though the word Tarwad is used in Anantamma v. 
Kaveri 1 as they are Malayalam words which are used in respect 
of persons governed by the Malabar Marumakkathayam Law 

1. (1884) I L. R. 7 M. 575. 
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whereas the parties to this suit are followers of the Aliyasanthans 
Law. Ishall employ the words “branch” and “family” to 
denote what correspond to “ Tavazhi” and “ Tarwad”). 

In Anantamma v. Kaveri 1, Turner, ©. J, and Muthusami 
Iyer, J. held that, according to the custom obtaining in South 
Canara, the self acquisition of a member of a family governed by 
the Aliyasantha Law -devolves upon his death, not upon all the 
members of the larger family to which he belonged, but upon 
the members of his own branch, in the larger family. Among. 
the membeis of his own ‘branch themselves, no distinction 
is made between persons nearer in blood to or remote in blood 
from the deceased acquirer. I have looked into the original records 
of that case and the only question argued or considered was whe- 
ther the members of the deceased’s branch alone were his heirs 
(taking as a class) or whether the members of the larger family 
(including members of other branches also) took asa class. It 
was never suggested that an individual heir or individual heirs 
standing in the same degree of blood relationship to the deceased 
was or were the heirs. I think this case in Anantha v. Kaveri 1, 
is clear authority for the proposition that all the members of the 
nearest non-extinct branch are the heirs of the self-acquirer. In 
the present case Kusmaji’s own line aud her mother’s line are 
extinct and her heirs must be found among the descendants 
of Kusmaji’s grandmother who all take as a class belonging ` 
to that nearest branch. Hence the Qnd defendant, though nearer 
in blood relationship to Kusmaji, must take only as belonging 
to Kusmaji’s grandmother's branch and she then takes the 
inheritance with all the other members of that branch. The view 
of the Lower Courts that the heirship goes to the nearest indivi- 
dual relation or relations by blood and not to all the members of 
the nearest ‘branch rests on no authority. Mr. Sitarama Rao 
ingeniously contended that in the Full Bench case Krishnan v. 
Damodaran 2, the question whether the nearer blood relations 
standing in the same degree to the deceased do not exclude the 
remoter relations was left an open question. I was one of the 
Judges who, with Sundara Aiyar, J. made the reference to'the 
Full Bench in that case. The question we referred was whether 


. the self acquisition of a female member of Marumakkathayam 


Tarwad would on her death lapse.to the Tarwad of which she 
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died a member or whether they would descend to her nearest 
heirs or her Tavazhi. The language of the referring order was, 
if I recollect aright, the language of Sundara Aiyar, J. But I 
am reasonably clear that he had in contemplation only two 
alternatives, namely, inheritance by all the members of the larger 
Tarwad or inheritance by all the members of the smaller Tavazhi 
and not a third alternative, namely inheritance by those members 
only of the smaller Tavazhi who were nearest in blood relation- 
ship to the deceased. Sankaran Naix, J, however at page 53 says :— 
“The reference also suggests whether the nearest heirs take. 
This, if intended to refer toa class of heirs other than the 
Tavazhi, may raise another question”. He however, did not deem 
it necessary to decide that question and his answer to the refer- 
ence is: “that the self acquisitions of a female do not lapse to her 


Tarwad but they descend to her Tavazhi: if she has issue, the . 


Tavazhi is composed of that issue; if she has no issue, her mother 
and her descendants form her Tavazhi”. Sundara Aiyar J. and 
Benson J. did not understand the referring order as raising 
any-third question and Sundara: Aiyar, J. uses the expression 
“nearest heirs” and “ Tavazhi” indiscriminately to mean the 
same thing. The decrees of the Lower Courts therefore so far 
as item I of Schedule B is concerned must be reversed and the 
case remanded to the Lower Appellate Court for a fresh decision 
in Appeal No. 429 of 1912 on the other questions arising in the 
case with reference to the above property. Costs will abide. 

Napier J :-—I agree. The decision in Antammav. Kaveri 1, 
has remained unchallanged for 30 years as representing the custom 
of the district of South Canara and I think that it would be most 
mischievous to re-open this question and institute a fresh enquiry 
as to custom after the elapse of such a period. 
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‘of Managing Director to vary duties and hours of attendance—Swuit for salary—No 


claim for, when not performing duties of appoimiment—Contract Act S. 54. 

A reference under 5, 69 of the Presidency Small Cause Courts Act is com- 
petent though no formal order is passed granting a new trial or declaring that 
the suit has been revived before notice is issued to the respondent on the application 
under S. 88 Oakshott v. British India Steam Navigation Co. 1 and Nusservanjee 
v. Pursutum Doss 2 dissented from. 

Heid, that in the absence of any express contract as to the duties of the plain- 
tiff, who was appointed a co-editor of a newspaper the Managing Director of the 
company publishing the newspaper was entitled asa matter of law to vary his 
duties and hours of attendance at tho office from time to time provided such variation 
was not unreasonable or inappropriate to his appointment as co-editor and that 
he was not entitled to recover his salary for the period during which he failed to 
perform the duties so assigned to him. 


Case stated under S. 69 of the Presidency Small Cause Courts 
Act of 1882 by the Judges of the Presidency Court of Small 
Causes, Madras in Full Bench application No. 73 of 1914 (Suit 


“No. 2952 of 1914). 


Reference under S. 69 of the Presidency Small Cause Court's 
Act submitted in accordance with the order of the High Court 
dated 23rd September 1915 in referred case No. 12 of 1914. 


Statement of facts: Plaintiff was originally the Managing 
Director and the Co-editor of the defendant newspaper company. 
His pay as Co-editor was Rs. 250 a month with a carriage allow- 
ance of Rs. 100 a month. His duties as co-editor were not defined 
by any express arrangement between him and’ the defendant 
company but he was actually doing the work mentioned in Eixhi- 
bit “IV” drawn up by himself as Managing Director. Early in 
December 1913 Mr. Ormerod was appointed Managing Director 
and thereafter, plaintiff ceased to be the Managing Director and 
continued only as the co-editor. In December plaintiff took two 
month’s. leave but was recalled before the expiry of the leave by 
Exhibit “ E.” and joined duty on the 11th of January 1914. The 
plaintiff was s formally dismissed fi his office as co-editor on the 
Alst February 1914 by Exhibit “ K.” Plaintiff brought this suit 
against the defendant company for his salary for December 1913 
and January 1914, Rs, 500 and for carriage allowance for 9 days 
in December and 21 days in January Rs. 100 in all for Rs. 600. 
The learned trial Judge decreed plaintiff's suit for salary for. 
December and 11 days in January and carriage allowance for 9 
days in December and disallowed the rest of the plaintiif’s claim 
for salary and for carriage allowance from the 11th to the 31st 


1. (1891) I. L. R. 15 M. 179. 2. (1885) I. L. R. 11 G. 298. 
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January. Defendant company did not appeal plaintiff alone 
appealed to the Full Bench. ; 

When plaintiff rejoined duty on the 11th January the 
Managing Director Mr. Ormerod prescribed certain duties and 
hours of attendance for him by Exhibit “ E,” which were different 
from those under Exhibit “IV.” Plaintiff declined to admit the 
Managing Director's authority to vary his hours of attendance and 
duty and refused to do work according to Exhibit “E” or 
to do ‘extrat work without special remuneration. The plaintiff 
nevertheless attended office daily for an hour or two as he was 
ready and willing to do the work he was doing previously. The 
Managing Director refused to send any work to him; but plain- 
tiff did some work of his own accord of the kind he was doing 
before his leave. Such work was not recognised or accepted by 
the Managing Director. There is no evidence on record about 
the powers of the Managing Director. 

On the above facts the questions of law on which we have 

differed and which we refer for the opinion of the High Court 
are :— ; 
1. In the absence of an express contract fixing the duties 
of the plaintiff as co-editor, was or was not the Managing Director 
entitled as a matter of law to vary plaintiff's duties and hours of 
attendance as he did ? 

2. Does the plaintiffs refusal to obey the Managing 
Directors’ orders and work according to them disentitled him to 
his wages from the llth to the 3lst of January though he was 

not dismissed from service till the 21st February 1914 ? 
l The opinion of the Chief Judge on the above questions was:— 

1. Thatthe Managing Director was entitled as a matter 
of law to vary the duties and the hours of attendance as he did. 

2. That plaintiffs refusal disentitle him to the whole of 
his remuneration for the period. 

The opinion of the Second Judge on the above questions 
was :— 


1. That the Managing Director was not entitled to vary the 


duties and the hours of attendance of the plaintiff. 

2. That the plaintiff's refusal did not disentitle him to his 
wages for the period as the defendant company retained plaintiff 
in their Service and did not dismiss him till 21st February 1914, 
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. The opinion of the Third judge who took part in the first 
reference to the High Court is not stated as he is not now a 
member of this court. 


D. Chamier for the plaintiff. 
E. R. Osborne for the defendants. 
The Court delivered the following 


Judgments :—Sadasiva Aiyar, J :—This is a reference from 
the Presidency Small Cause Court made under S. 69 of the Pre- 
sidericy Small Cause Court’s Act. S. 69 (1) says that “if two or 
more judges of the Small Cause Court sit together in any suit and 
differ in their opinion as to any question of law" the Small Cause 
Court shall draw up a statement of the facts of the case and the 
point on which there is a difference of opinion and refer such 
statement with its full opinion on the point for the opinion of 
the High Court’, (2) “ When the Small Cause Court refers any 
question for the opinion of the High Court as provided in Sub- 
section (1), it shall either reserve judgment or give judgment 
contingent upon such opinion”. 


The present reference is made by the Small Cause Court (of 
its own motion I take it), three judges of the Small Cause Court 
sitting together to decide an application made by the plaintiff under 
S. 38 in a contested suit having differed in their opinions on the two 
questions of law mentioned in the referring statement. Mr. Osborne 
for the defendants has taken the preliminary objection that the refe- 
rence is incompetent as the three learned Judges could not be said to 
be sitting together in any suit (S. 69) when hearing the application 
under S. 38 and that unless they first granted a “New Trial” and 
revived the suit, they could not “sit” in the suit so'as to give them 
jurisdiction to make the reference to the High Court under S. 69 
or to give contingent judgments in so referring. In the present case, 
two of the three Judges gave judgments rejecting the application 
under §. 38, contingent on the opinion of the High Court on the 
questions of law referred. I think that in order to deal with the 
argument properly, the scope of S. 38 has first to be understood 
and I shall therefore proceed to consider the same. 


S. 38 is one of the four Ss. 37 to 40 in Chapter VI of the Presi- 


dency Small ause Courts Act. That chapter is headed ‘New 
Trials and Appeals’. 9. 37 says “sawe as otherwise provided by 
this chapter or by any other enactment for the time being in force 
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every decree and order of the Small Cause Cours in a suit shall be 
final and conclusive”. I take it that this means that unless an 
appeal or revision ora review is provided for by any of the 
remaining Sections (38,'39 or 40 of the chapter) or by any other 
law (like the Charter Act), there shall be no such appeal, 
revision or review of a decree or order of the Presidency 
Small Cause Court, Again the phrase “ New Trials and Appeals” 
seems to indicate that “appeals” were different from “New 
Trials” and that a petition of appeal is a different petition from a 
petition for a New Trial. 


S. 38 says that ‘ where a suit has been contested, the Small 
Cause Court may on the application of either party......... order a 
New Trial to be held, or alter, set aside or reverse the decree or 
order.” Is altering, setting aside and reversing a decree or order 
intended to be distinguished from the ordering of a “ New Trial” 
to be held? I am inclined to hold that the section merely means 
that when and after a new trial is ordered, the court in such 
new trial could alter, set aside or reverse the decree or order first 
' passed. The word ‘or’ before ‘alter’ should in my opinion be 
‘and’. Now a court of appeal or revision or a court reviewing 
its judgment, when it accepts wholly or partially the petition of 
appeal, review or revision if it does not dismiss the petition wholly, 
alters or reverses the decision under appeal, review or revision. 


As I said before, there are only 4 sections in Chapter VI 
headed “New Trials and Appeals” and even of these, I find 
that Ss. 39 and 40 have nothing to do with “New Trials” 
or “Appeals” but only with removal of suits by a Judge of the 
High: Court from the Small Cause Court to the High Court, 
This phrase ‘New Trial’ which does not occur in the Civil 
Procedure Code seems to be a legacy left by $S. 53 of the 
very old Act 9 of 1850 (relating to Presidency Small Cause 
Courts) and by 5. 21 of Act XI of 1865 (relating to Mofussil 
Small Cause Courts.) After giving my best consideration to 
S. 38 I think that an application under S. 38 need not be confined 
to a prayer for the relief of a ‘New Trial’ but might also include 
prayers for modifying or reversing the decree or order passed 
in the suit. The phrase “New Trial” is more appropriate in 
countries where trials are held with the help of a Jury. As said 
in a case referred to in Ishan Chunder Singh v. Haran Sirdar 1, 

1. (1869) 11 W. R. 525. 
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“the object of New Trials is to find facts.” It seems to me 
unfortunate, that this expression employed in the loosely drawn 
Acts of the olden days should have been thought so precious as 
to necessitate’ its retention up-to-date in the Presidency Small 
Cause Court’s Act of 1882. Shephard, J. in Sadasook Gambir 
Chand v. Kannayya 1 bases his judgment on this expression 
“New Trial,’ treats the finding of fact by a Small Cause Court 
Judge. as if it was the verdict of a jury and then concludes by 
stating that on an application under S. 38 (S. 37 of Act 15 of 1882 
before its amendment in 1895) the Small Cause Court cannot inter- 
fere with the finding of fact of the trial Judge unless the finding was 
such as no reasonable jury ought to have come to. Best J., holds 
that as under Act XV of 1882 the judges before whom an appli- 
cation under S. 38 of that Act is made can alter, set aside, and 
reverse the decree or order, they have got all the powers of an 
ordinary appellate court. Collins, C. J. shortly agrees with reasons 
and conclusions of Shephard, J. I aim, inclined to agree with 
Mr. Justice Best as regards the powers of Small Cause Court on 
the application under S. 38 though I do not intend to say that the - 
Judge or Judges hearing and disposing of the application under 
S. 88 can be called a Court of Appeal. In Srinivasa Charlu v. 
Balaji Rau 2 Collins, C. J. and Benson, J. follow Sadasook Gam- 
bir Chand v. Kannayya 1. The learned Judges say that the 
change of the title of chapter 6 made by Act 1 of 1895 from “New 
Trials and Re-hearing” to “New Trials and Appeals” did not 
mean that S. 38 gave appellate powers to the judges to whom an 
application under 8. 38 is made. They hold that the word “Appeal” 
is mentioned in the Title of the chapter only in order to show 
that no appeal shall lie. In Bouvier’s Dictionary “New Trial” is 
defined as a re-examination of an issue in fact before a court and 
a jury which has been tried at least once before the same court ; 
a re-hearing of the legal rights of the parties and of the disputed 
facts before another jury granted by the court on motion of the 
party dissatisfied with the result of the previous trial upon a proper 
case being presented for the purpose. And it is said that such a 
new trial is held either upon- the same or different or additional 


‘evidence before a new jury and probably but not necessarily 


before a different judge. Then it is said thatthe usual grounds 
for a new trial are “the not giving the defendant sufficient 





1. (1895) I. L. R. 19 M..96. 9, (1896) I. L. R. 21 M. 282, 
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notice of the time and place of trial,” “misconduct of parties, 
counsel or ‘witnesses,” “mistakes or omissions of officers in 
summoning and drawing jurors, ” “ disqualification of jurors,” “ the 
resort of indirect measures to prejudice the jury,” “ misconduct of 
the jury,” “error of the judge in admitting illegal evidence,” 
“after discovered testimony”, “ excessive a granted by the 
jury” and so on. 
I should add that in Nagur Mira Sahib v. Sooku Lal Sowcar 1 
I concurred with Oldfield, J. in following Sadasook Gambir 
Chand v. Kannayya 2 and Srinivasa Charlu v. Balaji Rau 3 
which decided that the jurisdiction under S. 38 is not of an appel- 
late nature. On the further consideration which I have been 
able to give to the question in this case, the conclusion that an 
application under S. 38 is not an application by way of appeal to 
an Appellate Court seems to me to be correct. The trial of the 
case was by the Small Cause Court and itis to the same Small 
Cause Court that the application for the new trial is to be made 
and not to the Superior Court (as it ordinarily is, in the case of 
an appeal or revision). Though under the rulesframed by the 
High Court under 8. 9 of the Presidency Small Cause Court’s Act, 
the application under 9. 38 is to be heard by a Bench of Judges 
not Jess than two including the Trial Judge (see O. 41, R. 3), it 
cannot be argued that the High Court could not have framed the 
rule so as to empower the single Judge who tried the suit to hear 
and dispose solely ofthe application under S. 38. I feel myself 
strengthened in the above view upon a consideration to the corres- 
ponding provisions in another enactment which contained some- 
what similar provisions as to “New Trial”. Inthe old Mofussil 
Small Cause Court’s Act XI of 1865, one single section (S. 21) deals 
with the setting aside of an ex parte decree (where a decree had been 
- passed ex parte) and also with the granting of a “‘ New Trial” 
(where the decree had not been passed ex parte). S. 18 of that 
Act provides only for a single Judge to be appointed in the first 
instance for each Smal] Cause Court in the mofussil (unlike S. 8 
of Act IX of 1850 and similar sections of the later Presidency 
Small Cause Court’s Act which empower the appointment of 
more than one Judge for a Presidency Small Cause Court. It is 
only as an exceptional case and for a limited period that an addi- 
tional Judge can be appointed under S. 15 of Act XI of 1865 for 


1. (1915) M. W. N. $07. 2. (1895) I. L. R. 19 M. 96, 
3. (1896) I. L, R. 21 M. 282. 
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a Mofussil Small Cause Court. The application for the setting 
aside of an ex parte decree or for a new trial under S-21 of Act XI 
of 1865 can therefore be only to the single Judge who tried the 
suit (or his successor) and it is clear that he cannot be called a 
Court of Appeal over himself though the application is in a sense, 
an appeal to himself to reconsider his own judgment. Act IX of 
1887, S. 17 (1) corresponding in part to S. 21 of Act XI of 
‘1865 provides (among other things) not for applications for “ New 
Trials” but for applications (for setting aside ex parte decrees and) 
for review of Judgments, thus showing that the application “for 
New Trial” in the old Code corresponds closely to the application 
for “review of Judgments” mentioned in Act IX of 1887.. I am 
therefore of opinion that an application under S. 38 of the Presi- , 
dency Small Cause Courts Act is in the nature of a petition to the 
same. Court to review its judgment and nota memorandum of 
appeal to an Appellate Court. The absence of a provision in the 
rules or in S. 38 empowering two or more Judges hearing 
an application under 8. 38 to remand or to send back the case to the 
Trial Judge alone for conducting the “New Trial” if granted, is also 
in favour of the view that the application under S. 38 is an 
application for review to the same Court and not a petition of 


“appeal, the Court hearing the application being intended to deal 


finally with the case on the review. I find that the notice issued to 
the other side on the application under S. 38 in this case is “to 
show cause why the suit should not be tried in Full Bench of the 
Court” showing that the Full Bench is to finally retry it and dis- 
pose of it. 4 ; 

As regards the point directly in question Mr. Osborne relied 
on the decisions in Oakshott v. British Indian Steam Navigation 
Co 1, In that case, it was held that the words “ sitting in any suit” 
in S. 69 presuppose that a suit is actually pending and if tke 
application for a new trial is rejected even by a conditional judgment 
of the majority, the suit was never pending before the Court and 
that no reference can be made and no judgments contingent upon 
the opinion of the High Court can even be pronounced under S, 69, 
Cl. 2 for the purpose of making any such reference till a “ New 
Trial” is first granted on the application under S. 38 so as to 
have the suit pending in the Small Cause Court. The learned 
Judges fortified their opinion (as above) by the decision of the 

1. (1891) I. L. R. 15 M. 179, 
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Calcutta High Court in Nusserwanjee v. Pursutum Doss 1 (which 
follows an earlier case in Hall v. Joakim 2). With the greatest 
respect, I find. myself unable to agree with the above decisions. 
The application under 9. 38 is clearly made in the suit itself, 
Though the majority of the contingent judgments given on an 
application under S, 88 would have the effect of rejecting the 
application if they come into force by reason of the opinion of the 
High Court agreeing with the opinion of that majority, they 
„would so come into force only from the date . when the opinion 
of the High Court is so favourably pronounced. Till then, the 
application and the suit in which the application was made must 
be deemed to continue to be pending. Itcannot be denied that 
the suit and the application would be pending in the Small 
Cause Court if the High Court disagreed with the Small Cause 
Court’s view. Why should ‘they have ceased to be pending 
because there is the other contingency that the High Court may 
agree with the opinion of the majority that the application should 
be rejected ? I am inclined to respectfully follow the opinion of Sir 
Barnes Peacock, C. J., in the case in Ishan Chunder v. Haran 
Sirdar. In that case it was contended that the Mofussil Small Cause 
Court Judge had no power under S. 22 of Act XI of 1865 orS. 1 
of Act X of 1867 (which supplemented Act XI of 1865) to make 
a reterence as the question of law did not arise “ in the trial of the 
suit” (S. 22 of Act XI of 1865) or “at any point in the proceed- 
ings previous to the hearing of the suit” (S.1 Act X of 
1867). There, the application was made to the Judge after the 
case had been heard and decided and it was contended that the 
stage at which the application was made was not a stage previous 
to the hearing of the suit or a stage in the trial of any suitasa “new 
trial” had not been granted before the reference was made. The 
learaed Judges however ruled that an application for “new trial” 
under the Mofussil Small Cause Court’s Act XI of 1865 was a“‘point 
in the proceedings previous to the hearing of a suit within S. 1 of 
Act X of 1867” and that the opinion of the High Court on the 
question of law arising on the hearing of such an application can 
be properly applied for by a reference to the High Court. I do 
not see much difference between “sitting in a suit in respect of a 
point in the proceedings previous to the hearing of a suit” and 





1. (1885) I. L. R. 110. 298, 2. (1878) 12 B. L. R. 84. 
8. (1869) 11 W.R. 525. 
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“sitting in a suit.” If there is any difference, it is one which 
makes Sir Barnes Peaccck’s opinion stil] more favourable to the 
applicant under S. 38 of the Presidency Small Cause Court’s Act 
as the restriction “in respect of a point previous to the hearing A 
of the suit” does not appear’ in that section as it does in S, 1 
of Act X of 1867. I find again that in Lodd Govindoss Krishna- 
doss v. Rukmani Bail Miller and Sankaran Nair, JJ. held 
that when two or more Judges of the Small Cause Court sit 
together for the purpose of exercising the jurisdiction conferred - 
by S. 88 of the Presidency Small Cause Court’s Act, they are 
sitting in a suit within the meaning of those words in S. 69. In 
that case, however, the‘two Judges composing the Full Bench of 
the Small Cause Court were inclined by .their contingent judg- 
ments to reverse the trial Judge’s view on the question of limita- 
tion though they did not in so many words grant a ‘‘new trial” 
on that ground before they made the reference. In the case in 
15 Madras and 11 Calcutta, the learned Judges seemed to think 
that the proper course for the judgment of the Small Cause Court 
was, before giving their contingent judgments to have formally 
granted a “new trial” and thus bring back the suit on the 
record so as to enable them to “sit in” it and then to make the 
reference and then’ give their contingent judgments as to the 
proper decree to be passed in the suit. It seems to me that if 
the words “ granting a new trial” (as I apprehended) mean only 
the rehearing of the case on review, it is taking too narrow and 
technical a view of the scope of S.69 to hold that the Judges 
sitting to hear such an application are not sitting in the suit till 
they pronounce some formal words to the effect that they grant a 
“new trial.” As Sir Barnes Peacock said in Ishan Chunder v. Haran 
Sirdar 2 “ We must give a reasonable construction to this Act, 
and we must give it with reference to the powers of the Small 
Cause Court. The Small Cause Court has power to grant a new 
trial. If it had granted a new trial, there can be no doubt 
that the hearing on the new trial would have been a hearing 
within Act XI of 1865, 5. 22, and then the Judge might have 


asked our opinion on a point of law. If the hearing on a new 


trial would have been a hearing within the meaning of S. 22 of 
the Act, the application for a new trial was a point in the proceed- 
ings previous to the hearing of the case. If we were to hold that 





1. (1918) 1 L. W. 529. 2. (1869) 11 W. R. 527, and 528. ` 
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an application for a new trial was not a point in the proceedings 
previous to a hearing unless the application should result in a 
hearing, we should compel the Judge to grant a new trial, in 
order that upon the hearing under it he might ask the opinion of 
the Court on a point of law, which if we could have asked it on 
the application for a new trial, might save the necessity of grant- 
ing it. It appears to me that we would be putting a very res- 
trictive meaning onthe words of the Act which was never 
intended, if we were to hold that the Judge could not ask our 
opinion on a question of law upon an application for a new 
trial.” I am further of opinion that it must be held that a Rule 
Nisi for a new trial is impliedly granted (O. 41, R. 4) when notice 
is ordered to be issued to the opposite party on the application 
under S. 38 as Rule 4 says “If the Court, after hearing the appli- 
cant or his pleader, considers that there are grounds for the appli- 
cation it shall grant a rule nisi for a new trial, and shall direct 
notice to issue to the other party.” If such arule nisi was granted, 
the suit was clearly revived and was pending and the contingent 
judgments have not yet discharged that rule nist. Oakshott v. The 
British Indian Steam Navigation Co. 1 followed Ralli Brothers v, 
Gocul Bhai Mulchund 2 and Hall v. Joachim 3. But it seems to me 
with the greatest respect that the fact was overlooked in Oakshott v. 
The British Indian Steam Navigation Co. 1 that from the 15th 
August 1882 (see Fort. St. George Gazette of that date Part. IL, 
page 920) a rule passed by this High Court has existed that a rule 
nist for new trial has to be granted simultaneously with the granting 
of an order for notice to be issued to the opposite party and before 
the application under $S. 38 is finally heard and decided. I 
am therefore not prepared to follow the decision in Oakshott v, 
The British Indian Steam Navigation Co.1. I think that the 
reference is competent though no formal order was passed grant- 
ing a new trial or declaring that the suit has been revived before 
the notice was issued to the defendant on the application under 
S. 38. The preliminary objection is therefore overruled. 

Napier, J.:—I regret to say that I find myself entirely at 
variance with the views expressed by some judges of this Court as 
well as jadges of other High Courts as to the construction of 
Chapter VI of the Presidency Small Cause Court’s Act, XV of 
1882. There must be therefore difficulties which I have been 


1. (1891) I. L. R. 15 M. 179. 2. (1891) 1 L. R. 15 B. 376, 
3. (1878) 12 Beng. L R. 34. 
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unable to appreciate. I would simply construe the-plain words of 
the chapter without reference to any previous enactment as I can 
find nothing ambiguous in the language. S. 37 provides for the fina- ' 
lity of the decisions of the Court except where special provisions 
are made. S. 88 contains one of such provisions. It allows an 
application to be made to the Court within eight days from the 
date of the decree or order in the suit. On that application the 
Court may do any one of four things. It may order a new trial 
to be held; it may alter the decree or order; it may set aside 
the decree or order; it may reverse the decree or order. These 
powers are very nearly the same as those given to appellate courts 
in appeals from inferior courts under S. 107 of the Civil Procedure 
Code, namely (a) to determine a case finally (b) to remand a case 
(c) to frame issues and refer them for trial. There are no specific 
provisions for the exercise of the powers of appeal from the 
Original Side of the High Court by the Appellate Side but these 
same powers have always been exercised. The English procedure 
empowers the Court of Appeal to grant a new trial as well as to 
exercise its powers of reversing and altering. I am therefore 
unable to understand why when the usual powers of an Appellate 
Court to alter, set aside or reverse a decree are found in conjunc- 
tion with a power to order a new trial it should be held that these 
ordinary powers. are only to be exercised in or with an order 
granting a new trial. ‘In my humble opinion the heading of the 
chapter expresses accurately the scope of the section. “New Trials 
and Appeals”. I am therefore of opinion that an order or rule which 
limits the exercise by the Small Cause Court of its jurisdiction 
under S. 38 to making orders granting or refusing new trials and 
any order or rule requiring parties to apply for a new trial is 
ultra vires. 


The next point turns on the construction of the section under 
which the reference has been made. S. 69 provides as follows: 
“Tf two or more judges of the Small Cause Court sit together in 
any suit or in any proceeding under Chapter VII of this Act 
and differ in their opinion as to any question of law, etc., the 
Small Cause Court shall draw up a statement of the facts of the 
case and the point on which there isa difference of opinion and 
refer such statement with its own opinion for the opinion of the 
High Court, and shall either reverse judgment or give judgment 
contingent upon such opinion.” It further provides that the 
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High Court shall hear the reference as if it was a reference under 
the Code of Civil Procedure, O. 46. It has been argued before 
us that, as the suit was dismissed and as the Small Cause Court 
did not make an order for a new ‘trial in this case, the judges 
were not sitting together in a suit. I recognise that there is high 
authority for this contention. But I am unable to agree with the 
view that when the suit has been dismissed the Court can only 
make a reference when it orders a new trial contingent on the 
opinion of the High Court. First, I am unable to appreciate the 
proposition that the question whether the judges are sitting in a 
suit will depend on the result of their decision. Secondly, I find it 
difficult to imagine a case where the judges agree on a question of 
fact and yet order a new trial. A new trial necessarily implies that 
evidence shall be taken again with possibly fresh evidence on some 
point on which evidence has been shut out by the trial judge. + It 
seems difficult to understand how in such a case the judges can draw 
up a statement of the facts of the case prior to the new trial. 
Thirdly, Ido not understand how if this view is correct the 
judges can refer if they have reserved judgment which they were 


permitted to do by the language of the section. Lastly, I find it 


difficult to accept the view enunciated in one case, obviously to 
get over the difficulty, that the new trial is to be held by the 
Bench itself on presumably the evidence taken in the first trial, 
I can only say that such a procedure is elsewhere unknown to 
law and gives an entirely new meaning to the word ‘trial’. All 
these difficulties arise out of the use of the words “ sitting in any 
suit’. In my opinion there is no difficulty in giving to these 
words a meaning which will make the procedure quite simple. 
The word ‘suit’ is not defined in the Act. The section does not 
use the language ‘in the trial of the suit’. Nor is it anywhere 
provided that a suit terminates when a decree has been given. 
S. 37 speaks of the decree being given in a suit and I read the 
language of S. 38 as specifically keeping the suit alive for eight 
days after decree for the purpose of empowering the Court to 
exercise the appellate powers given to it by that section. There 
is in my mind therefore no difficulty in holding that applications for 
new trial and for reversal of the decree are made in the suit and 
if that is so all the difficulties disappear. -If the suit is not still in 
existence for the purposes of this chapter, I fail to see how effect 


can be given to the policy of the chapter. Obviously it was not 
29 
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intended to'apply to the stage of trial for, two or more judges do 
not sit together in the ‘trial of a suit. If therefore the plaintiff's ` 
claim has been dismissed by the decree and the suit does not 
continue for the purpose of this chapter, an unsuccessful plaintiff 
is deprived of the privilege of having a reference by the judges. 
Though he can apply for a reversal under S. 38, I know of 
no principle on which an unsuccessful defendant should be 
given higher rights than an unsuccessful plaintiff. In my view 
an application under 8. 38 is rightly made as it is in practice 
headed ‘in the suit’ whether the claim has been allowed or dis- 
missed. It follows therefore that the judges who have given 
judgments contingent upon such opinion have been sitting in the’ 
suit and this preliminary objection fails. 

The case came on for final hearing. 


1D, Chamier for plaintiffs. 
E. R. Osborne for the defendants. 
“The Court delivered the following 
Judgments :—Sadasiva Aiyar, J.:—This is a reference 
made by the Presidency Small Cause Court, Madras. We gaive 
judgments yesterday overruling the preliminary objection taken 


-by Mr. Osborne, counsel for the defendant. 


As regards the first question referred-to us, my opinion is as 
follows :—In the absence of any express contract ‘as to the duties 
of the plaintiff as co-editor at the time of his appointment, the 
reasonable view on the facts of the case seems to me to be that 
the managing director was entitled as a matter of law to vary the 
plaintiff's duties and the hours of his attendance at the office 
from time to time, if such variation ‘was not unreasonable or 
inappropriate to his appointment as co-editor. The variation 
made in this case under Ex. E was in my opinion not at all 
unreasonable or inappropriate. 

Coming to the second question, I might observe in the first 
place that the substantial consideration for the defendant’s promise 
to make certain monthly paymenis to the plaintiff for his salary 
was the plaintiff's reciprocal promise to perform the duties 


. reasonably required of him from time to time as appropriate to 


his post as co-editor. When the plaintiff failed to perform the 
duties so required of him and during the period for which such 
failure lasted, the consideration for defendant’s promise totally 
failed and the defendant was not therefore legally bound to pay 
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to the plaintiff his (the plaintiffs) salary for that period. (See 
5. 54 of the Contract Act and the illustration (d) thereto, See also 
Cuckson v. Stones 1, 


The costs of the reference to this Court are to be paid by the 
plaintiff to the defendant. 


Napier, J.:—I entirely agree and only add one word on the 
first question submitted to us. The statement of facts sets out 
that there was no express contract fixing the duties of the plaintiff 
as co-editor and there is nothing to indicate that at any time the 
Board imported into their contract with the plaintiff, the terms of 
service which he allocated to himself by virtue of his position as 
managing director. I have no doubt that it came within the 
scope of the powers of the managing director, to allocate to the 
co-editor such duties as were suitable to his position and status 
as co-editor. When the plaintiff was the managing director, he 
did allocate to himself such duties, and it is impossible’ to con- 
tend that whereas he had powers to fix his duties as co-editor 
when he was the managing director, the new managing director 
had no powers to vary thcse duties within appropriate limits. An 
attempt has been made to argue that the duties assigned to the 
plaintiff by Exhibit E were not consistent with his position. We 
have examined the various duties assigned to different classes of 
employees of the Company and we find nothing derogatory to the 
position of the plaintiff in any particular class of work which the 
managing director instructed him to do. I therefore think it is 
e clear that it was within the powers of the managing director to 
vary the plaintiff's duties and hours of attendance as he did and 
the first question must be answered in the affirmative. 

I entirely agree with my learned brother’s judgment with 
regard to the second question and with the disposal of this 
reference, 

Messrs. Rencontre and Thirwmalat Pillai, Solicitors for 
plaintiff. 

Messrs. King and Partridge Attorneys for the defendant. 





1. (1853) 28 L. J. N. S. Q. B. 25. 


Ramasamy 
Aiyar 


v. 
The Madras 
Times, Ltd. 


Napier, J. 


Raja 
Rajeswari 
Aramal 
v. 
Subramania 
Archakar. 


999 THE MADRAS LAW JOURNAL REPORTS. [von. xxx 


IN. THE HIGH COURT OF JUDICATURE AT MADRAS., 
Present :—Mr. Justice Kumaraswami Sastri and Mr. Justice ` 


Philipps. : 
Raja Rajeswari Ammal .: Appellant * (Plaintiffs) 
v. - 
Subramania Archakar and others :.. Respondents (Defendants). 


Religious office --Females not disqualified from inheriting to hereditary religi- 
ous office—Hindu Law and custom— Performance of duties by proxy. 


A female is not under Hindu Law or custom disqualified from succeeding to a 


hereditary religious office and getting such duties performed by proxy. 
Ramasundaram Pillai v. Savundarathammal 1 Thangirala Chiranjivi v. Raja 
Manikya Rao 2 followed. , 
Sundarambal Ammal v. Yogavana Gurukkal 3 dissented from. 

Second Appeal against the decree of the Court of the Sub- 
ordinate Judge of Tanjore in A. S. No. 90 of 1914 preferred 
agagnst the decree of the Court of the District Munsif of Tiruvadi 
in O. S. No. 499 of 1912. 


The relevant facts are these:—Kuppa Gurukkal, the father of 
the plaintiff and the first defendant were brothers, defendants 
2 and 3 being the undivided sons of the lst defendant. Kuppa 
Gurukkal and the first defendant became jointly entitled to the 
office of Archaka in the temple of Sri Panchanadeswaraswami at 
Tiruvadi, in the’ Tanjore District. There was a partition between 
Kuppa Gurukkal and the first defendant, the latter representing 
his sons also. At the partition it was arranged that Kuppa 
Gurukkal and the first defendant should enjoy the Archaka right 
by turns. In pursuance of the aforesaid arrangement, Kuppa 
Gurukkal was performing the duties of his office sometimes in 
person and sometimes by proxy till his death in 1910. The plain- 
tiff as the only daughter of Kuppa Gurukkal claimed the right to 
succeed to her father’s Archaka right, while the defendants denied 
her right and prevented her from entering upon the duties of the 
office and receiving the emoluments thereof. The plaintiff 
thereupon instituted the present suit against the defendants, for 
partition and separate enjoyment of pooja morais (turns of wor- 
ship) in the aforesaid temple, which were enjoyed by her father. 
The District Munsif of Tiruvadi decreed the plaintiffs suit. On 
appeal, the Subordinate Judge of Tanjore reversed the decree of 
the District Munsif and dismissed the suit in these terms == 





* S, A. 2208 of 1914. 14th December 1915. 
1. (1914) 16 M, G. 7.423, a. (1914) 27 M. L. J. 179. 
3. (1914) 26 M. L. J. 815. 
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“ The main questions for determination in this appeal are :— 

1. Whether the plaintiffs father was entitled to the pooja 
morais (turns of worship). 

2. Whether the turns claimed in the plaint can be allowed 
or a fresh division has to be made. : 

3. Whether plaintiff by reason of her sex is not entitled to 
succeed. 

(The learned Judge found the first point in favour of the 
plainbiff)............ KA AKA On the strength of the ruling 
in Sundarambal Ammal v. Yogavana Gurukkal 1 the decree of the 
District Munsif is now contesbed................. <: The recent 
decision of the Madras High Court in Sundarambal Ammal v. 
Yogavana Gurukkal 1 is to the point and against the right of a 
female to succeed to a religious office. From a close perusal of the 
judgment in Sundarambal Ammal v. Yogavana Gurukkal 1 and the 
observations of Mr. Tyabji, J. one may be inclined to think that he 
is disposed to decide such questions on, the merits of each case, 
after going into the particular custom prevailing in any particular 
family. Unfortunately there is no such allegation in the plaint 
setting forth any such custom. ....... kenaa ...Plaintiff has 
specifically come forward saying that she is entitled to her father’s 
rights by inheritance according to Hindu Law................:...04 
When the appeal was argued, plaintiff's: vakil Sled a petition to 
permit her to allege such a custom and to remand the suit for 

trial on that particular issue. Ido not know how far such a 
remand will be useful‘in the face of the observations of Sadasiva 
Aiyar, J. in Sundarambal Ammal v. Yogavana Gurukkall. I 
therefore find that plaintiff, a female, is not entitled to succeed to 
the religious office.” The plaintiff preferred a second appeal 
against this decision. 

G. S. Ramachandra Aiyar for the Appellant. 

I submit that under the Hindu Law, a female is not dis- 
qualified from succeeding to the office of Archaka. It is not 
necessary for me to rely on any custom with reference to the 
particular temple in question. Under the Hindu Law, as well 
as under the general custom of the country, of which courts 
ought to take judicial notice, the plaintiff is entitled to succeed to 
the office in question. Except the dictum of Sadasiva Aiyar, J. 
in Sundarambal Ammal v. Yogavana Gurukkal 1, there is no 

1. (1914) 26 M. L. J. 315 at p. 828. 
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authority against me. It is beyond dispute that the office of 
Archaka is hereditary. Even the decision in Sundarambal 
Ammal v. Yogavana Gurukkal 1, recognises that the office is in 
most cases hereditary. If so, there is nothing to exclude females 
who are entitled under the Hindu Law to succeed to ordinary 
property, from succeeding to the office of Archaka. Incompe- 
tency to perform the duties of the Archaka office in person, is no 
bar to succession to the office. A female Archaka can have the 
duties of her office performed by proxy. The Hindu Law 
recognises the principle that where a person is personally in- 
competent to perform a religious act, the act can be done by a 
substitute. See Colebrooke Vol. I, p. 378. The decisions have 
uniformly recognised the right of a female to succeed to the 
office of Archaka. In fact the right was never questioned - till 
Sundarambal Ammalv. Yogavana Gurukkal 1. Reference was 
made to the following. West and Bühler Vol. I, pp. 410 and 
507; Ganapati Aiyar’s Religious Endowments p. CLVIII, 
Mallikarjuna v. Sridevamma?, Dhun Cooverbai v. Advocate- 
General 8, Kamalathammal v. Krishna Pillai 4, Pattabhi Rama- 
ssaohandals v. Alahaswargacharyalu 5. Kabranayya v. Paday- 
ya 6, Tangirala Chiranjivi v. Raja Manikya Row 1, Mahamaya 
Debi 4. Haridas Haldar 8, Jalandhar Thakur v. Jharula Das 9. 
It is only the decision in Sundarambal Ammal v. Yogavana 


. Gurukkal 1, that raises for the first time a note of dissents But 


even this deoin has been dissented from, in Ramasundaram 
Pillai v., Savundrathammal 10. On the. principle of stare 
decisis the plaintiff's claim ought to succeed. i 


S. Subrahmanya Tyer for respondents. The point for 
decision arose directly only in Sundarambal Ammal v. Yogavana 
Gurukkal 1 where it wag held thata female is incompetent to 
succeed to the office of Archaka. The-disqualification of a female 
arises from her ses. 


[Kumarasamy Sastri, J.:—If sex is no disqualification inthe 
case of succession to ordinary property, why should it be so in 
the case of an Archaka right ?] 





1. (1914) 26 M. L. J. 815, at p. 323. 2. (1897) I. L. R. 20 M. 162. 

8. (1899) 1 B. L. R. 748. ` 4, (1910) 20M. L. J. 781. 

5. (1911) 21 M. L. J. 490. 6. (1910) 8 M. L. T. 325. 

7. (1913) 27 M. L. J. 179. 8. (1914) I. L. R. 420, 455 at 475. 
9. (1914) I. L. R, 42 0. 244 at 252. 10. (1914) 16 M. L. T. 428. ` 
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A female is permanently incompetent to perform the duties 
of the office and in the case of an Archaka office, the duties are 
more important than the emoluments. | 

Kumaraswamy Sastri, J.:—She can have the duties done by 
a substitute. It is open to a male Archaka to do so. 

In the case of a temporary disqualification e. g., pollution, ete., 
a male Archaka can employ a substitute; buta female is personally 
and permanently disqualified. 

Kumaraswamy Sastri, J.:—Why should it make any 
difference ? 

It will be against the policy of the law to allow a female to 
succeed to the office. 

Phillips, J. :—The policy of the law has been to throw open 
every profession to females, . 

That is not the Hindu Law. The decisions in Majavar 
Ibrambibi v. Majavar Hussain Sheriff} Janokee Debea'v. Gopal 
Acharjea 2 support my contention, In Ramasundaram Pillai 
v. Savundrathammal 3 a special custom was proved. Here 
there is no allegation of any such custom. The plaintiffs claim 
must therefore fail. 

G. S. Ramachandra Iyer (in reply). 

The decision in Majavar Ibrambibi v. Majavar Hussain 
Sheriff 1, relates to'a Mahomedan religious office. Janokee Debea 
v. Gopal Acharjea 2 went on appeal to the Privy Council in Janoki 
Debi v. Gopal Acharjea 4 and their Lordships found that the 
ordinary Hindu Law of inheritance did not apply to the devolu- 
tion of the office in that case. In this caseI submit that the 
ordinary Hindu Law applies. It is now too late in the day to 
question the right of a female to succeed to an Archaka office. 
Ramasundaram Pillai v. Sundarathammal 3. 


The Court delivered the following 

Judgment :—The only question raised in this second Appeal 
is whether a female heir is disqualified from succeeding to the 
office of Archaka and receiving the emoluments attached to the 
office in cases where such office is hereditary in her family. The 
District Munsif passed a decree in plaintiff’s favour but the Sub- 
ordinate Judge who agreed with the District Munsif in all his 
findings of fact, dismissed the plaintiffs suit on the ground that 


1. (1880) 1. L, R. 3 M. 95, 2. - (1877) I. L. R. 20. 365 
3. (1914) 16 M. L. T. 423. 4. (1882) I. L R. 90. 766. 
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the decision in Sundarambal Ammal v. Yogavana Gurukkai 1 
was authority for holding that females were disqualified from 
succeeding to the office. 

The right of females to succeed to religious- offices and 
perform the duties by proxy where such offices are hereditary has 
been recognized in numerous cases. As observed by Justices 
Ayling and Hannay in Ramasundaram Pillai v Savundrath- 
ammal ? (where all the important cages are collected) the rule 
enunciated by Sadasiva Aiyar, J. in Sundarambal Ammal v. 
Yogavana Gurukkal 1 runs counter to ideas which have been 
commonly accepted by parties concerned and given effect to by 
courts for many years and we think that the present case is one 
where courts should apply, the doctrine of stare decisis and not 
declare to be illegal a practice which has been followed for many 
years with, so faras we are aware, no serious evil consequences 
and which has been the foundation of many titles. 

The hereditary right to succeed to a religious office is itself 


` the creature of custom and the fact that females have been allowed 


without question to enjoy the emoluments of the office and to get 
the duties performed by proxy and that courts have for a series 

` of years given effect to such right, justifies usin holding that 
female succession is not excluded. The right of females to 
perform religious duties by proxy is not unknown to Hindu Law 
and usage, the commonest examples being the performance of 
sradhas and funeral obsequies by female heirs by proxy and cases 
where a widow makes an adoption. 

In Tangirala Chiranji v. Raja Manikya 8 Justices Benson 
and Sundara Aiyar held that there was no basis for the 
assumption that females are as such disqualified from suc- 
‘ceeding to a religious office attached to a temple and that 
the onus would be on the Dharmakarthas, to prove any 
such disqualification as services in temples are often perform- 
ed by proxies. They were dealing with a case where the 
service to be performed was the reciting of Vedas in a temple and 
we can see little difference between such a service and the 
service performed by Archakas. The Subordinate Judge was 
wrong in thinking that any special custom has to be pleaded 
to enable a female heir to succeed. The onus ison those who 

_ deny her right to prove a custom excluding females, 


1. (1914) 26 M. D- J. 315. 2, (1914) 16 M. L. T. 493. 
mar 8. (1914) 27 M, L. J. 179. 
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, In Mahamaya Debi v. Haridas Haldar 1 which was a case 
relating toan officein the Kalighat temple similar to that of 
Archakas in this Presidency, Justice Mookerjee after an elaborate 
review of several authorities was of opinion that the- custom 
whereby females not only succeedéd to the office but also alien- 
ated the same was not invalid as opposed to public policy. 
An alienation was also upheld in ' Kakrannaya v: Padayaya 2. 
It is unnecessary for us in’ the present case to decide how far the 
right of alienation extends though there is authority for holding 
that a female heir can alienate the | office to one next in succes- 
sion. So far as the authorities go, we do not think that there 
is any ground for refusing to recognise the custom of female 
succession to hereditary religious offices on the. ground of such a 
custom being opposed to either to the express text of Hindu Law 
or to Public Policy. 

Following Ramasundaram Pillai v. Savundrathammal 3 
and Tangirala Chirantivi v. Raja Manikya Rao 4, we are of 
opinion that a female is not under Hindu Law ‘or custom, disquali- 
fied from succeeding to a hereditary religious office and getting 
such duties as she may be disqualified by reason of her sex from 
performing, performed by proxy. 

We reverse the decision of the Subordinate Judge and remand 
the case to him for disposal of the second question raised by him. 
The respondents will pay appellant’s costs in ‘this Court and the 
costs of the Sub-Court will abide and follow the result. 


— 


A PRIVY COUNCIL. 
Present :—Harl Lorebura, Viscount Haldane and Lord 





Wrenbury. 
[On appeal from the Court of Appeal for Eastern Africa.] 
Abdurahim Haji Ismail Mithu ... Appellant * 
v > < 
Halimabai ... , Respondent. 


Hindu Law—Mahomedan Law —Memons—Succession—: Custom —Setilement— 
Succession domicil—Analogy. i 

Where a Hindu family migrate from one part of India to another, prima a fiis 
they carry with them their personal law and if they are alleged to have become 
subject toa new local custom, this new custom must’ affirmatively be proved to 
have been adopted ; but when such a family emigrate to another country and being 





“ 8rd December 1915. NG 
i. (1915) I. L. R. 42 C. 455. 2. (1909) 8 M. L. T. 325, 
3. (1914) 16M L, T. 428. 4, (1914) 27 M. L. T. 179, 
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< themselves Mahomedans settle among Mahomedans the presumption that they have 


accepted the law of the people whom they have joined is one that should be much more 
readily made and all that has to be shown is that they have so acted as to raise the 
inference that they have cut themselves off from their old environments. 


Appeal from a Judgment and decree of the Court of Appeal 
for Eastern Africa dated March 6, 1914 reversing the Judgment 


and decree of the High Court of East Africa at Mombosa, dated 


16th September 1913, 
The facts of the case ave sufficiently set forth in their Lord- 


 ship’s Judgment. 


Sir E, Richards, K.C. and Austin Cartnell for the Appellant. 

Among Memons the original and ‘ordinary law by which 
succession of interests was governed is and has always been 
the. Hindu Law. The presumption would be that even at 
Mombasa they would be governed by the Hindu Law and could 
only be replaced by a special custom or usage modifying or 
rebutting this presumption. This custom must be ancient and 
invariable and established by clear and unambiguous evidence. 
The onus of proving thatthe parties were governed by the. 
Mahomedan Law was on the respondent and was not discharged. 

Reference was made to Perry’s Oriental Cases 1, Khoia 
and Me:non's Cases 2, Hirbai v. Gorbai 3, G. Ahmedbhoy v. 
Hubibhoy 4, Soorendranath Roy v. Heramonee Burmoniah 5, 
and Abraham v. Abraham 8. 

The Respondent did not appear. 

The Judgment of their Lordships was delivered by 

Viscount Haldane:—This is an appeal from a Judgment of 
the Court of Appeal for Eastern Africa reversing a Judgment of 
the High Court of East Africa at Mombasa. The question to be 
decided is whether the succession to the estate of one Haji Ismail 
Mithu, deceased, is governed, as the appellant, who is a son, 


` claims, by Hindu Law, or whether such succession is governed 


by Mahomedan Law, as the respondent, who is the widow, asserts. 
This question arose in an action brought by the respondent 
against the appellant claiming administration anda declaration 
that she was entitled, on the footing thai Mahomedan Law applied, 
to an eighth of her husband’s estate. On the appellant's contention 
the respondent, as widow of the deceased, became entitled to no 
more than maintenance, 





1. (1847) p. 110. 2. (1905) I. L. R. 30 B. 197. 
3. (1874) 1. D. R. 12 B. H. C. R. 294. 4. (1887) I. L. R. 12 B. 280. 
5. (1867) 12 Moo, I, A.-81. 6. (1868) 9 Moo. I. A. 195, 
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: The deceased was a merchant who had settled at Mombasa, 
and was a member of the Indian sect known as Memons. Accord- 
ing to the case es stated by the appellant’s Counsel, some 400 or 
500 years ago the “Luwanas,” a sect of Hindus located in Scinde, 
became converted to the Mahomedan faith and took the name of 
Memons. A century or so later they migrated to Cutch, where 
they settled. There were two migrations. Those who first 
migrated, and their descendants became known as Cutchee 
Memons; while those who migrated on the second occasion, and 
their descendants, were called Nassapooria Memons. Both, sets 
of migrants keld to religious tenets and customs which are 
common to the Memon community, and for the purposes of the 
present appeal, the distinction between the two sets is immaterial. 


Upon their conversion to Mahomedanism the Memons did 
not adopt the Mahomedan Law as to succession, but retained the 
Hindu Law of succession as a customary law which remained 
binding upon the entire Memon community at Cutch. Over half 
a century ago Memons began to “migrate from Cutch to Hast 
Africa, and there are now, so itis stated, at least a hundred 
Memon families at Mombasa. 


The deceased’s father was a Nassapooria Memon who about 
half a century ago, with his wife and children, including the 
deceased, migrated to Mombasa, where they settled. At Mombasa 
the succession to Mahomedans is in general governed by Maho- 
medan Law, although it would probably be open to immigrants 
to prove that they have brought with them and preserved a 
custom establishing special law of succession. 

The action was tried before Hamilton, C. J. The appellant 
and respondent both called evidence. It was shown that in some 


cases, of which eleven appear to have fully proved, succession‘ 


among the members cf the Memon community at Mcmbasa had 
taken place according to Mahomedan Law. The only docu- 
mentary evidence was also in accordance with this view. 
On the other hand, oral evidence was given for the appellant 
and accepted by the learned Judge who tried. the case 
which showed that in a few cases distribution in accordance 
with Hindu Law had taken place. It was also cstablished that 
there had been a custom, or at least a practice, that ornamenis 
given to a wife in her husband’s lifetime were allowed to 
remain with the widow only during her life or unti] remarriage, 
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a custom or practice more nearly resembling the rule which obtains : 
among Hindus than any which regulates such cases among 
Mahomedans, Upon consideration of the evidence Hamilton, ©. J., 
decided in favour of the appellant. He took the view that the 
burden of proof lay on the respondent to show that there was a 
Makhomedan custom which applied to the Memons in Mombasa, 
that this custom was ancient and invariable, and that it had super- 
seded the custom which governed the Cutch Memons in such cases 
before migration. ; 


The Court of Appeal were of a different opinion, They held 
that Hamilton, C. J., had, having regard to the facts as established, 
wrongly stated the character of the burden of proof. They took 
the view that if the present respondent simply produced sufficient 
evidence to show that the castom of Hindu succession had ceased 
to be generally observed by the Memons in Mombasa, that was 
sufficient to entitle her to succeed, if the other side failed to bring 
forward sufficient evidence in answer. They commented on the 
indications, adverse to the present appellant, furnished by the 
documentary records, and on what they considered to be on the 
whole the preponderance in trustworthiness of the oral evidence 
against him. That on certain occasions females should have been 
proved to have preferred maintenance to a share ofa very small 
estate they regarded as in the circumstances inconclusive ; nor was 
the special custom or practice as to ornaments enough to displace 
the presumption that the general rule was that of Makomedan 
Law. 

Their Lordships are in agreement with the conclusions 
reached by the Court of Appeal for Eastern Africa. It seems to 
them that the learned Judge who tried the case misconceived 
what, having regard to the circumstances of the Memon migra- 
tion to Mombasa, was the real question for the Judge who had to 
try the case. 

Where a Hindu family migrate from one part of India 
to another, prima facie, they carry with them their personal law, 
and, if they are alleged to ‘have become subject to a new local 
custom, this new custom must be affirmatively proved to have 
been adopted, but when such 2 family emigrate to another 
country, and, being themselves Mahomedans, settle ‘among Maho- 
medans, the presumption that they have accepted the law of the 
people whom they have joined seems to their Lordships to be one 
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that should be much more readily made. All that has to be 
shown is that they have so acted as to raise the inference that 
they have cut themselves off from their old environments. 
The analogy is that of a change of domicile on settling in a 
new country, rather than fhe analogy of a change of custom on 
migration within India. The question is simply one of the pro- 
per inference to be drawn from the circumstances. In the present 
case it is to be observed that it does not appear that the Memons 
in Mombasa have at any time established any distinctive political 
ar social organisation for themselves. Such organisation as has 
been formed appears to have been formed mainly, if not entirely, 
for purposes of worship. There seems to be no sufficient 
reason in what has been brought before the courts in this case 
for regarding the Memons wh: have emigrated from Cutch to 
Mombasa, as other than a number of individual Mahomedans 
who have settled down among a people who are of their own 
religion. It does not appear that these Memons have ever as 
a body claimed to be outside the system of law which natur- 
ally follows from that religion, and so prevails among the Maho- 
medans at Mombasa. Their Lordships have examined the oral 
evidence brought forward on behalf of the appellant. It 
relates to very small estates and is of an inconclusive character, 
There is lacking in it indication of intention to assert a 
principle. A good deal of the evidence for the respondent is 
open to the same observation. But several of the documentary 
records distinctly support the contention that some at least 
of the Memon families had treated themselves as governed in 
point of succession by Mahomedan law, ani the balance of the 
oral testimony, appears to be on this side. Under these circum- 
stances their Lordships think that the presumption which arises 
from the facts proved, and the weight of evidence are both in 
favour of the conclusion reached by the Court of Appeal. 

They will, therefore, humbly advise His Majesty that this 
appeal.should be dismissed. 

Solicitors :—Harrison, Powell and Tulk. 
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PRIVY COUNCIL. 


Present :—Viscount Haldane, Lord Wrenbury, Sir John 
Edge and Mr. Ameer Ali, f 
[On Appeal from the Chief Court of Lower Burma. | 


The Bank of Bengal ... Appellants* 
D. 4 
Ramanathan Chetty and others ... Respondents. 
Agency—Power of attorney—Power— Oonstruction—Power to borrow—-Power to 
P.C. pledge credit of firm—Eapress or by necessary implication—Liability of Principal— 
=> Inference—Non-production of account books—Notice—Not calling agentas witness. 
The Bank of Where the agent of a Chetti money lending firm at Rangoon had pledged the 
Pongal credit of the firm to secure an advance for a client bya Bank, the power of the 
Ramanathan agent to enter into such transactions being questioned, 
Chetty. Held, that on a fair construction of the power of attorney and in view of 


the nature of the business theagent had power. by necessary implication to enter 
into the transaction in question, as without such authority it would hardly have 
been possible to carry on the business of a money lender and financier. 

Bryant, Powis and Bryant, Lå., v. La Banque du Peuple 1, applied. 

The authorily to borrow implied ‘an authority to pledge the credit of the firm. 

Jf the authority of the agent is established, the mere fact that the principal 
did not derive any benefit from the transaction does not rid him of bis liability. 

Appeal from a Judgment and decree of the Chief Court on its 

Appellate Side dated March 26, 1914 reversing a Judgment and 
decree of the same Court on its Original Sidc dated August 16, 1912. 


The facts of the case are sufficiently set forth in their Lord- 
‘ships’ Judgment. 

Sir E. Richards, K. C. and Coltman for the Appellants. 

The respondents are clearly liable on the contact of guaran- 
tee. The agent had power to endorse the promissory note and 
execute the guarantee agreement. He need not have express 
power to act in that way. It is sufficient if he could not 
carry on his duties without such powers. In other words he 
bad the power by necessary implication. The firm was a 
money-lending firm and therefore guaranteeing. loans and over- 
drafts would fall within the scope of its business. The presumption 
by the non-production of the account books after due notice is 
that the said agent had acted on more than one occasion as a 
guarantor and his action was ratified by the firm. In fact the 
respondents held out their agents as having authority to enter 
into guarantees and ratified their action in so doing. 

. Reference was made to Bryant, Powis and Bryant, Ld., 
v. La Banque du Peuple 1 Indian Evidence Act, S. 114 Indian 
Contract Act, S. 187 Presidency Banks Act (XI) of 1876, s Chapter 
8 S. 36-a (6) amended by Act I of 1907, $. 37 Cl. e. ` 


* 16th December, 1915, 1 (1898) A. C. 170, 177. 
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Newbolt, K. C. and Sanders for the Respondents :—The re- - 


spondents never authorised Chockalingam by the power of attorney 
or otherwise to enter into the .guarantee on behalf of Ebrahim. 
There was no evidence on record that guaranting accounts fel) 
within the scope of a Chetty money lender and even then such 
evidence would not have beenadiissible. There is no evidence 
that Chockalingam ever gave a guarantee for any other person 
than Ebrahim or that the respondents knew that the agent afore- 
said ever gave a guarantee for any debtor or subsequently ratified 
the same. 


Reference was made to Jacobs v. Morris 1 Jacobs v. Morris 2 
Bryant, Powis, and Bryant, Ltd., v. La. Banque du Peuple >. 
The Judgment of their Lordships was delivered by 


Mr, Ameer Ali:—This is an appeal from the Chief Court 
of Lower Burmah, and the sole question for determination 
is whether the agent in Rangoon of the original defendant to the 
action, Lutchmanan Chetty, since deceased, now represented by 
the respondents, had authority to enter into the transaction with 
the plaintiff bank on the basis of which it seeks to enforce the 
present claim against the principal. 


Lutchumanan Chetty was a native of Madras, and ordinarily 
resided there. He belonged to the well-known Chetty money- 
lending caste, and had a large and apparently lucrative money- 
lending business in Rangoon, which he carried on by agents, 
under the name and style of “Ana Koona Laina,” or shortly 
“A. R. L. Chetty.” Previous to 1904 he had two partners, but 
after the death of one and the retirement of the other in that 
year, he was the sole owner of the business. 


By a power of attorney dated the 24th of October 1904, he 
appointed one Ramaswamy Chetty, described in the document as 
“at present of Rangoon,” as his attorney under “the style or 
firm of Ana Roona Laina or A. R. L. Ramaswamy Chetty.” On 
the 15th of May 1905 Ramaswamy, by the power reserved to 
him in his appointment, substituted in his place one Chockalingam 
Chetty “as the attorney and agent’’ of the defendant. And 
since his appointment Chockalingam admittedly has managed 





1. (1902) 1 Ch. 816. - 2. (1901) 1 Ch. 261. 
3. (1893) A. C. 170, 177. 
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the entire money-lending business of the defendant’s firm in 
Rangoon. 

The transaction which formg the basis of the present claim 
was entered into in May 1908. It appears that about this time 
one Hassum (or Hashim) Ebrahim, with: whom ‘Chockalingam 
had previous dealings and who was evidently a constituent of the 
firm, applied to him for financial assistance. He acceded to the 
request, and the arrangement that was come to between them 
was in substance this, that Chockalingam should pledge the firm’s 
credit with the plaintiff bank to enable Ebrahim to have a cash 
credit account opened in his name and obtain from the bank 
advances not exceeding in the aggregate Rs. 50,000, and that to 
secure the due repayment of this amount with interest thereon he 
should execute a promissory note in favour of the defendant’s firm 
which Chockalingam on his side should endorse over to the bank. 


It is to be observed in this connection that under the provi- 
sions of the Presidency Banks Act (XI of 1876, S. 37, cl. e), the 
bank is precluded from opening cash credits on the security of 
any negotiable instrument of :— 


“any individual or partnership firm . . . which does not carry on it the 
“several responsibilities of at least two persons or es unconnected witb each 
“other in general partnership.” 


It was in view of this provision of the law, and the practice 
of the bank in conformity therewith, that the promissory note for 
Rs. 50,000, bearing the usual bank rate of interest, was executed 
on the 23rd May 1908, by Ebrahim in favour of “A. R. L. 
Chockalingam Chetty,” the name under which the defendant’s 
firm admittedly carried on business in Rangoon. This note was 
endorsed over by Chockalingam to the Bank. Thus both Ebra- 
him and the Chetty firm became severally liable on the note, one 
as the drawer, the other as the endorser, for advances to Ebrahim 
on his cash credit’ account. 


At the same time and on the same date Chockalingam gave 
to the plaintiff bank a letter of guarantee on behalf of his firm. 
It stated the nature of the transaction and the character of the 
obligation undertaken by the Chetty firm in these terms i— 

“Tn consideration of the Bani: of Bengal having agreed at our request to grant 
‘to Hassum Ebrahim (who is hereinafter referred to as the Borrower) accomoda- 
“tion by way of Cash Credit to such an amount from time to time as the Rank in 
“its discretion shall think proper upon condition that such Cash Credit shall to 
“the extent of Rs. 50,000 and interest be sccured by the Promissory Note herein- 
"after mentioned we the undersigned A. R. L. Chockalingam Chetty (Guarantor) 
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“have delivered to the Bank of Bengal a Promissory Note dated 28rd May 1908 
“for Rs. 50,000 and interest payable on demand made by the said Borrower in 
“favour of Us and endorsed by us to the said Bank or order (the said Promissory 
“Note being intended as a guarantee to the extent of Rs. 50,000 and interest of the 
“balance from time to time due to the said Bank from the said Borrower on 
“account of the said Cash Credit) on the understanding that the Bank shall be at 
“‘liberty to take steps to enforce payment of the said Promissory Note at any time 
“after notice in writing demanding payment thereof posted to us at our usual or 


“last known address and default being made in payment for three days after the 
‘‘posting of such notice.” 


Ebrahim appears to have drawn considerable sums of money 
on the cash credit account thus opened. He was adjudicated an 
insolvent shortly after, and his assets vested in the official assig- 
nee. He himself is said to have’ absconded. 


The plaintiff bank thereupon called upon the defendant to 
pay the amount due from Ebrahim, and on his failure’ to do so, 
brought the present action in the Chief Court of Lower Burma 
in its original civil jurisdiction, The defence to the action in 
the main is the denial of authority on the part of Chockalingam 
to enter into the transaction so as to bind the, defendant's firm. 

The case was at first heard ex parte, owing to the default of 
the defendant to enter appearance, but the ex parte ‘decree was 
set aside, and the suit came on for trial as a contentious cause on 
the 17th January 1912, before Ormond, J., who framed the 


issues and took part of the evidence. It was heard subsequently - 


by Robinson, J. The defendant, besides putting in the power of 
attorney and the instrument substituting Chockalingam in place 
of Ramaswamy, adduced no evidence; and Robinson, J., held in 
substance that, although there was no express authority to the 
agent to enter into a transaction of this nature the defendant 
subsequently ratified and confirmed the act, and was therefore 
clearly liable. He accordingly decreed the plaintiff's claim. The 
Appellate Court did not agree with this view. The learned Judges 
further considered that if guaranteeing the loans of others was to 
be regarded as “a necessary incident of the business, it would 
“not beso much a money-lending business as an insurance 
“business.” , 
They accordingly dismissed the suit. 


In their Lordships’ opinion this Judgment cannot be 
supported. The learned Judges seem to have missed the real 
point at issue. They do not appear to have correctly appre- 
hended the character and extent of the powers entrusted to the 
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agent, or the nature ‘of the business which he conducted and 
managed on behalf of the defendant in Rangoon. : 
Their Lordships desire to refer shortly to the principal 


provisions of the power directly bearing on the question raised in 
the case. After setting out that he was formerly carrying on the 


“business of “ bankers and money-lenders in Rangoon” in co- 


partnership with two other persons, and that owing to the 
death of one partner and the retirement of the other, he was then 
“ solely carrying on the same business ” under the style of 
A.R. L. Chetty, and that he was desirous of appointing Rama- 
swamy Chetty as his attorney for the general management of his 
said business, the defendant (Lutchmanan Chetty) proceeds to 
state the duties with which he charges the agent and the powers 
he entrusts him with:— 

“Mo transact, conduct, and manage all and every or any .of the affairs, 
u concerns, matters, and things in which I, the said L. A. R. L. Lutchmanan 
““ Chetty, now am or hereafter may be in any wise interested and concerned, and 


tt for that purpose to use or sign my name toall and every or any documerits or 
“ document writings or writing whatsoever. To borrow money from any bank or 


" « banks, firm or firms, person or persons, either with or without pledge of securi- 


“ ties for moneys advanced to various persons.” 

The authority to borrow is given in explicit and the broadest 
terms, “either with or without pledge of the securities” lodged 
with the agent by constituents for moneys advanced to them, 


The power then goes on te declare:— 

“ To make, draw, sign, accept, endorse, negotiate and transfer all and every or 
“any Bills of Exchange, Promissory Notes, Hundis, Cheques, Drafts, Bilis of 
“ Lading and all and every other negotiable securities whatsoever to which my 
“ signature or endorsement may be required or which my said attorney may in his’ 
“ absolute discretion think fit, to make, draw, sign, accept, endorse, negotiate and, 
“ transfor in my name and on my behalf.” ; 

It is to be borne in mind that the defendani’s business was 
a general money-lending business, in the course of which he 
financed both Chetties and non-Chetties. The agent had express 
authority to borrow. For what purpose? To lend to others. It 
was an essential incident of the business ; and the authority to 
borrow implied an authority to pledge the credit of the firm for 
the purpose of obtaining or securing advances from others to 
constituents. It wasa matter of convenience that, instead of 
receiving the money directly himself and lending it to the 


“borrower, he authorised the lender, in this case the bank, on the 


pledge of the firm's credit, to advance the money to the borrower. 
Applying to the power in the present case the canon of construg- 
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tion laid down in Bryant, Powis and Bryant, Ld.,v. La Banque 
du Peuple 1, viz.—“‘that where an act purporting to be done under 
“a power of attorney is challenged as being in excess of the 
“ authority conferred by the power, it is necessary to show 
“that on a fair construction of the whole instrument the 
“authority in question is to be found within the four 
“ corners of the instrument, either in express terms or by neces- 
“ sary implication,” their Lordships consider that the authority to 
enter into transactions of the nature in dispute is to be found in 
the document itself by necessary implication from the nature of 
the business, with the general management of which the agent 
was entrusted. Without such authority it would hardly have been 
possible to carry on the business of a money-lender and financier. 

It is clear from the facts proved in the case that for three 
years it was accepted, and business was transacted on the basis, 
that the agent was invested with full authority in that behalf. 
For between May 1905 and May 1908 Chockalingam entered into 
twenty-three identical transactions without, so far as appears on 
the record, any question being raised that they were in excess of 
his authority. Besides, there is evidence that among these Chetty 
money-lending firms it is the practice for the agent to pledge the 
credit of the principal in this manner. 

It was urged on behalf of the defendant that it was not shown 
he had received any benefit from the transaction in question. 
Their Lordships think that if authority 1s established the mere 
fact that the principal did not receive any benefit does not rid him 
of his liability. But it is to be observed that the case of the 
plaintiff bank was that the defendant’s books of accounts would 
show receipt of commission on the transaction. It called upon 
the defendant to produce those books, which he failed to do; nor 
was Chockalingam called to support his allegation in respect of 
the non-receipt of commission. 

Their Lordships are of opinion that the decree of the Chief 
Court should be set aside, and that-of Robison, J., should be 
restored. The respondents must pay the costs of this appeal and 
of the appeal in the Chief Court. 

And their Lordships will humbly advise His Majesty accord- 
ingly. 

Solicitors for Appellants :—Arnold and Son. 

Solicitors for Respondents :—Bramall and White. 

"1, (1898) A. O., 170, 177. 
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PRIVY COUNCIL. 


Present :—Viscount Haldane, Lord Parmoor, Lord Wren- 
bury, Sir John Edge and Mr. Ameer Ali. 


[On Appeal from the High Court at Calcutta] 
Amir Chand .. Appellant * 


v. 
Bakshi Harihar Prashad Singh and others ... Respondents. 

Civil Procedure Code, (Act XIV) of 1882—S. 244—Obdjections—Hxecution— 
Decree—Sutt—S. 88 and 89 of Transfer of Property Act of 1882— Mortgage. 

On March 29, 1888 one Bakhshi Ram Nawaz Singh obtained a decree for sale 
under 8. 88 and 89 of Transfer of Property Act against Fakir Chand and others. On 
May 18, 1904 certain objections were raised against the execution of the said decree 
of Bakhshi Nawaz, by Amir Chand, the adopfed son of Fakir Chand under S. 244 
of Civil Procedure Code of 1882, some of which were disallowed; on January 28, 
1907 Amir Chand brought a suit raising the same objections as in 1904 making two 
other persons parties only to avoid the bar of S. 244, Civil Procedure Code, there 


being no foundation by reliable legal evidence for making new parties to the 
suit. 


Held, that the suit was barred by S.244 of Civil Procedure Code, of 18832, 
Prosunno Coomar Sanyal v Kasi Das Sanyal 1 approved. 

Appeal heard ex parte from a Judgment and decree of the 
High Court dated December 20, 1909 reversing a Judgment and 
decree of the Court of the Subordinate J udge of Arrah dated 
June, 29 1908. 


The facts of the case are sufficiently set forth in their Lord- 
ships Judgment. 


Dube for the Appellant referred to Ss. 85 and 89 of the 
Transfer cf Property Act and §. 287 of the Civil Procedure Code 


of 1882 and contended that there was a lien irrespective of the 
decree, 


Lord Haldane referred’ to Prosunno Coomar Sanyal v. Kasi 
Das Sanyal 1. 


The Respondents did not appear. 
The Judgment of their Lordships was dais red by 


Sir John Edge:—The plaintiff in the suitin which this 
appeal has arisen is Babu Amir Chand, the adopted son and 
representative of Babu Fakir Chand, deceased, On the 29th 
March, 1888 one Bakshi Ram Newaz Singh obtained a decree for 


— aj 








* 25th November 1915. 
1, (1892) L. R. 19 I. A. 166 
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sale, under S. 88 of the Transfer of Property Act, 1882, 
(Act IV of 1882,) of certain immovable property of which he 
was a mortgagee. To the suit in which that decree was made 
Babu Fakir Chand was a defendant. An order absolute for sale, 
under S. 89 of that Code was made in the suit for sale on 
the 4th January 1902 by the Trial Judge, and was confirmed on 
appeal by the High Court at Calcutta on the 18th December 
1903. The representatives of Bakshi Ram Newaz Singh there- 
upon applied for execution of the decree for sale. On the 18th 
May 1904 Babu Amir Chand, who was the representative of 
Babu Fakir Chand then dead, presented to the Court executing 
the decree for sale a petition of objections under S. 244 of the 
Code of Civil Procedure, 1882, Act XIV of 1882. Some of 
Babu Amir Chand’s objections were allowed, others of his objec- 
tions were disallowed on the ground, amongst others, that he had 
failed to support them by sufficient evidence. 


On the 23rd January 1907 Babu Amir Chand filed his plaint 
in the present suit in the Court of the Subordinate Judge of 
Arrah. In this suit he raises the same objections to the execu- 
tion of the decree for sale of 1888 which had been put forward 
in his petition of objections of 1904 and which had been dis- 
allowed. The Subordinate Judge decreed in part the claims of 
Babu Amir Chand. On appeal the High Court at Calcutta on 
the 20th December 1909, holding that this suit is based on the 
very same objections that were made by Babu Amir Chand in 
his petition of objections of 1904, and further, finding that Babu 
Amir Chand had laid no foundation by reliable legal evidence for 
impleading in this suit Abdur Razak and Gangan Kunwar, who 
were not parties to the previous suit or execution proceedings, 
dismissed this suit. From that decree of the High Court this 
appeal has been brought. 

Abdur Razak and Gangan Kunwar were made defendants to 
this suit in an attempt to avoid the bar to this separate suit which 
was provided by S. 244 of the Code of Civil Procedure, 1882. 

As was observed by this Board in Prosunno Coomar Sanyal 
v. Kast Das Sanyal 1. 

h “Ib is of the utmost importance that all objections to execution sales should 
“be disposed of as cheaply and as speedily as possible. Their Lordships are glad 


“to find that the Courts in India have not placed any natrow construction on the 
“language of S. 244 of the Code of Civil Procedure, 1882.” 


I. (1892) O. R. 19 I. A. 166.. 
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The questions raised in this suit could have been and were 
raised by Babu Amir Chand under S. 244 of the, Code of 
Civil Procedure, 1882, and whether - then raised or not in his . 
petition of objections of 1904, they are questions which relate to 
the matters which by S., 244 it was enacted— 

“ Shall be determined by orders of the’ Court executing a decree and not by 
“ separate suit.” | , 

The suit was properly dismissed by the High Court. The 
respondents, with one exception, have not entered an appearance 
in this appeal. i 


Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. i 


The appellant must pay to the respondent who has entered 
an appearance such costs as he may be entitled to. 


Solicitors for Appellant :—Barrow, Rogers & Nevill. 
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C. y., Anantabrishiaiyar ih im reply refarrad ta Chidambar am 
Chetty v. Ramasami Chetty 1 Arunachelluni. Agint of Chartered 
Bank v. Velliappa Chetty 2., 

The Court delivered the ; following Sa 





Judgments :—Coutts Trotter, J.--This wasa a sisik fee dissolution: 


of partnership. The partnership was enteredepito i in 1902 or 1903 
between the plaintiff, the 1st deféndant, the 5th defendant and one 


Subramanian Chetti. The sole“Guestion we Kave to determine is, 


whether this suit for dissolution, Which was iGunched on the 12th 
March 1912 is or is not barred by limitation, the period of Jimita- 
tion in such cases being 8 -yeaxs.. Various- -points of time were 
suggested when it was said- chat the plaintiff's cause- of action 
arose but, in my opinion it is sufficient to confine our attention to 
the year 1908 when Subramanian: ‘Chetty died. It is clear that if 
on his death, the cause of actionsarose, plaintiff's suit cannot be 
in time. Prima facie one wovld-suppose that-if- a person who was 
a partner in a firm died, the: : partnership would: ‘pidad dissolved. 
But it is contended on behalf, of - ‘the’ appellant that the ordinary 
rule of law is not applicable Bo: cases where the partner who dies 
is a member of an undivided’ Hindu family and where it i is to be 


his family asa whole. One way ‘take the case ‘of a partner who 


is. the managing member of his family. Then’ on this doctrine. 


the family as a whole becomes ‘amember of the partnership firm. 
In that case the death of thé particular individual who happened 
to join.the e partnership and take part in its affairs is -quite irrele- 
vant, because the family still subsists as an entity. It is the family 
that -is: the-partner and therefore-there i is no alteration of the per- 
song composing the partnership. Such a doctrine would, of course, 
cause commercial inconvenience of the most extreme type. Ido 
not think anybody would doubt that. JEN 


The question is whether: it can be supported i in law. Chief 
reliance was placed on a Judgment of the Privy. Council delivered by 
Lord Shaw reported in Joopoođy Surayya v. Lakshmanaswamy 3 
It appears from the report, that the matter was not touched 
up on either in the argument’, yof. the appellant or that of 
the respondent. The decision. “Of the Privy Council was one 


1. (1914) 27 M. L. J. 681. “cy 2. (1914) 97 M. L. J. 654. 
3. (1918) ILIR. 36 M. 185 at 192, 
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which confirmed the PE of this Court on the facts and 
held that a certain partnership which was the subject of that case 
had been dissolved in the year 1891 and did not, as the appellant 
contended, subsist after that date. The main fact which appears 
to have carried weight with their Lordships was’ that in 1891, 

final accounts of the partnership were taken ina way in which 
they were never taken before and that after that date no partner- 
ship accounts of profits and losses were made up at all, and they 
also considered the fact that there: was almost'.simultaneously a 
division of the family property which rendered it very likely that: 


_ there had been at the same time a dissolution of the partnership. 


The particular passage in the judgment relied upon by the 
appellant’s counsel in support of his contention is “ Different 
personae had arisen in law and with these it was open to 
Venkanna to say whether he shouid be allied in partnership or 
not.” It is said that this sentence suggests that whenever 
there is “ partition as between the members of a joint Hindu 
family ipso facto there is a dissolution of any partnership in 
which the family is interested by reason of the fact that it re- 
moves from the partnership a large number of persons and it is 
argued that conversely, it must be held that so long as the family 
is not divided so long the partnership subsists. Mr. Krishnaswamy 
Aiyar for the respondents suggested various ways of interpreting 
this sentence so as to give it a different meaning from that 
suggested by the appellant’s counsel. I think it is quite wrong 
to take a sentence of the judgment and to build upon it so startl- 
ing a doctrine as that of the appellant’s. Ido not, think that 
there can be’ anything less likely to commend itself~to their 
Lordships of the Privy Council than such a course. “The matter 
was not necessary to be decided nor had it been argued: ‘Ido 
not think a casual sentence ought zo be made the foundation of a 
whole legal doctrine. I should add that the matter so far as this 
Court is concerned is settled because in, Sokkanadha Vanni 
Mundar v. Sokkanadha Vanni Mundar 1, Mr. Justice Subra- 
maniya Aiyar and Mr. Justice Boddam definitely decided 
against this contention. I agree with their reasoning and I 
am not in the least prepared to say that this single sentence 
in the Judgment of the Privy Council must be taken as 
impliedly overruling their considered Judgment on this point, 
1 (1904) I. L. R 28 M. 844, 
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I am therefore of opinion that though donbtleas where the 
manager of 4 joint Hindu family is a member of a trading 
partnership, there may be many čases in which the family 
property may in one way Or: other be available to the creditors of 
the partnership, yet the family- as such is not a trading partner, 
the partner being” the person- who entered into the agreement 


of partnership and conducted the partnership business as a 


partner. Tomy mind, itisnot only a misnomer but also a 
ccnfusion of thought to argre that the joint family isa member 
of the partnership. The partner is the person who actually 
enters into an agreement with other persons, ‘That being so and 
there being no evidence at all of any new partnership after the 
death of Subramanian Chetty, because. no business was done at 
all after the death of Subramania other than the taking of 
accounts, the partnership, as I have already said, terminated. I 
agree with the Lower Court ‘in holding that the suit is time 
barred. 

The appeal fails and is didina with costs. 

Srinivasa Aiyangan, J. —I agree that the appeal fails. The 
precise question in this case was decided in the case of 
Sokkanadha VanniiMundar v. Sokkanadha Vanni Mundar 1. We 
are bound by that decision: and -if I may respectfully say so I 
entirely agree with the reasoning in that Judgment, I d@ not 
think that an ambiguous sentence in the Judgment of the Privy 
Council should be taken as ovèrruling the considered Judgment of 
this Court in Sokkanadha Vanni-Mundar v. -Sokkanadha Vanni 
Mundar 1 which is not referred to in the case in the Privy 
Council,’ “Et is unnecessary to say anything more in this case as I 
think wè'äre poncluded by that Judgment. 


oe a 


IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. J ustice Napier. 


Subramaniyan Chettiar .... "Appellant (1st Defendant) 
Vv. : 
Kadiresan Chettiar and others .:. Respondents (Plaintiffs and 


Defendants 2 to 6.) 
Limitation Act, Art. 69, 60—Degosit meaning of —Money entrusted by agent 
with principal—Nature of—Art applicable. 
* S, A. No. 787 of 1913. - 19th January 1916. 
1. (1904) I. L. R. 28M, 344, 
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Where money belonging to plaintiff was left with the defendant’s firm on the 
understanding that interest should be paid on it at the current rate and that the 
plaintiff should be at liberty to draw against it as he required money. 

Held, that it was a case of deposit to which Art. 60 applied. 

Money in the hands of a trader who is nota banker will be a deposit in cir- 
cumstanceg such as would make it money of a customer where the depositee was a 
banker. ; 

Second Appeal against the decree of the Court of the Tempo- : 
rary Subordinate Judge of Ramnad at Madura in A. S. No. 234 of 
1912 preferred against the decree of the Court of the District 
Munsif of Paramakudi in 0, S. No. 826 of 1910. 


.V. K. Srinivasa Aiyangar for C. S. Venkatachariar for 


. Appellant. 


K. V. Krishnasawmi Aiyar for Respondents. 
The Court delivered the following |. 

+ Judgments :—Napier, J.:—The question raised in this ison 
appeal and in the connected Second Appeal No. 738 of 1913 is, whe- 
ther certain sums claimed by the plaintiff in each case from the 
defendant firm are “money deposited” within the meaning of Art. 60 
of the present Limitation Act. The Lower Appellate Court bas held 
that they are, but we are asked to hold that there is no evidence to 


support that finding: The Second Appeal No. 737 of 1918 is 


to recover Rs. 817-1-9 alleged to be due to the plaintiff as balance 
of principal and interest-due in respect of two sums deposited by 
him.§ The first amount was Rs. 550 given to the defendants on 
October 17, 1905, prior to his entering their service as an assist- 
ant, which he did on. March 3, 1906. . The second sum was 
Rs. 526-12-0, which represents half the salary of the defendant 
for the whole three years of his service, and credited by. him to 
himself on joining-the service. No cash was taken out or: rsturned 
by the plaintiff but it is proved that, according to thé ustom 
of these traders the plaintiff was entitled to take;that amount and 
deal with it as he wished. What he did was td'léave it with the 
firm and draw against it as he required money, The Lower 
Appellate Court has found further that the agreement between 
the parties was that the account of both sums should be credited 
with interest at the current rate and should be payable on 
demand. It is contended for the appellants . that the money 


is “money lent” within Art. 59° and the suit is barred 


by limitation. Reliance is placed on Ichha Dhanit v. 
Natha 1, Dharam: Das v. Ganga Devi? and Official Assignee 


1. (1888) I. L. R. 18 B. 888. 2. (1907) I. D. R. 29 A. 773. 
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of Madras v.. Smith L. The ` “Madras case is one of those 
arising out of the Arbuthnot ‘Insolvency i in which a large number 
of claims were madé for’ - preferential: ‘payment: in respect 
of money in the hands of the firm. The Court had to decide the 
real legal character of the. transaction’ between the banker and 
his customer and for that purpose laid down’ Jaw—with which I 
respectfully agree—the basis of which is to be found in the two 
leading cases Foley v: Hill Zand In re Hallett’s Estate 8 lately 
reaffirmed by the House of Lords in the Birkbeck Bank case: 
Sinclair v. Brougham £. The law is as follows:— The true relation 
between. a banker and his custcmer is that of debtor and creditor 
(Foley v. Hill 9); but a customer who pays money to his banker 
under terms that they are not to use-it, or who authorises his 
banker to collect money due to him on the like terms, constitutes 
a fiduciary relationship between himself and the banker and 
is entitled to recover the amount from the general assets 
of the banker, if the banker has committed a breach “of trust, 
on the principle that all. other payments must be assumed to 
have been made out of money in the banker’s hands to which 
no fiduciary character attached, @n re Hallett’s Estate 3). It ig 
contended for the appellants that on the admitted facts the pre- 
sent case is not within In re Hallett’s Estate 3 and further that 
these principles must be applied in the construction of the articles 
of the Limitation Act and that what isin law and fact a loan 
could not be money deposited under Art. 60; This is, undoubt- 
edly ‘the view taken in Dharam Das v..Ganga Devi 5 where 
the Court holds on facts very. similar to those here, that Art. 
60 is not intended to apply to a transaction which is in law a loan, 
and in Iéhha Dhanji v. Natha 6 where the-same language is used 
with the same result. 


“With. great deference to the: learned J udges the reasoning 
ignores the fact that if the term deposit i is legally inapplicable . to 
a loan itis also inapt for describing’a trust of money. and also 
that the word ‘deposit’ is familiar in banking parlance as describ- 
ing money held by a banker for his customer on special terms as 
distinguished from current account, in both of which cases, how- 
ever, the banker is intended to have the use of the money and no 





1, (1908) I. L. R. 82 M. 68. ©  -8 OB TG, 28. 
„8. (1880) 18 Gh. Div: 696. _ <4. (1914) A. 6.398, 


5, (1907) T. L, R. 29 A. 178. 6. (1888) I. L. R. 13 B. 349, 
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trust arises. The contrary view is expressed in Ishur Chunder 
Bhaduri v. Jibun Kumari Bibi 1 where the Court held that 
Art. 60 must be construed with reference: to the ordinary idea 
of the public as to the dealing with banks and by the language 
used by the bankers themselves in describing their balances 
held on account of customers. In a judgment which will 
repay careful examination, the learned Judges give good reasons for 
taking the view. The same view was taken by this Court in 
Perundevi Tayar Ammal v. Nammalwar Chetty 2 a case somewhat 
stronger than the Calcutta case in one respect, in that the depo- 
sitee was not a banker but anordinary shopkeeper and thus the 
position was much more like the present case, the only difference 
being that in Perundevi Tayar Ammal v. Nammalwar Chetty 2 
the depositor is not shown to have been entitled to draw against 
the deposit, whereas in Ishur Chunder Bhaduri v. Jibun Kumari 
Bibi J he did draw. All these cases however are:decided on 
words of-the article in the Limitation Act of 1877 but the present 
Act has added the words “ including money of a customer in the 
hands of a banker so payable.” It must be admitted that the 
Legislature has not yet made the matter perfectly clear but 
it has definitely, and I think intentionally, used language 
in a non-legal sense. The money of a customer can only 
mean. money paid in the ordinary customary way of business. 
Now, clearly when it passes into the banker’s hands it is not the 
customer’s money any longer. It becomes a debt due from the 
bank. I cannot but, regard this language as throwing light on the 
meaning to be given to the word ‘deposit’ for it seems to me 
illogical to treat the word ‘deposit’ as inapplicable to what is in 
law a loan and yet be compelled to give a non-legal meaning to a 
phrase which is stated to be “ included” in the word ‘deposit’. We 
can, I think, only give full meaning to the language used in the 
present article by holding that money in the hands of a trader 
who is notabanker will bea deposit in circumstances ‘such as 
would make it money of a customer where the depositee was a 
banker. For these reasons Iam of opinion that the Judgment 
of the Lower Appellate Court is right and the Appeal n must be 
dismissed with costs. 
Ayling, J.—I agree. 


aaa aaa aana aaa aaa naanin 
1. (1888) I. L. R. 16 C. 25. 2. (1895) I. L. R. 18 M, 890. 
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IN THE HIGH COURT DF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Abdur Rahim and Mr, Justice Ayling. 


Sri Raja Varadaraja Appa Rao Bahadur Appellant.* In all the . 


Zemindar Garu. Appeals (Plaintiff) 
; “2. : ; 
Katnani Kuruvana and others eek, ie a In A; A, 
O. No. 8 of 1918. 
= (Defendants). 


Madras Estates Land Act (I of 1908) Ss. 3, 2 (d) and (e) and 8, Haception—. ` 


Scope of —Estate—‘ Person not owning the kudivaram thereof’, meaning of ~Eject- 
ment Suit—Jurisdiction—Oivil or Eevenue Court. 

An agraharam granted by a Zemindar ftom out of his estate and situate within 
the Zemindari limits, was excluded from the assets of the Zemindari at the time 
of the permanent settlement and was subsequently enfranchised at the Inam 
Settlement. 

Held, that the agraharam was rob an estate within the meaning of S. 8, (2) 
(8) of the Estates Land Act. 

To remove a village from the defirlition of estate within the meaning of 
 §.3, 2 (d) of the Act, it is necessary that the grantee should at the time of the grant 
own the kudivaram of all the lands then brougnt under cultivation. In other 
words, a village will not cease tc come under that clause merely because the grantee 
owned the kudivaram in certain lancs included therein, even in so far as those 
lands are concerned. 

The exception to S. 8 of the Estates Land Act has reference only to cases 
where a person who is already an Inamdar acquires the kudivaram right, 


Appeals against the decr2es of the District Court of Kistna 
‘at Masulipatam in Appeal Suits Nos. 84 to 88 of 1912, preferred 
against the decrees of the Couct of the District Munsif of Bezwada 
in Original Suits Nos. 504 to 508 of 1910 respectively. 

L.A. Govindaraghava diyar and P. Nagabhushanam for 
Appellant. 

V, Ramadoss for Respondents. 


The Court (Ayling and Oldfield; JJ.), delivered the following . 


Judgmentt :—The only cuestion for disposal by us is one of 
jurisdiction—whether these suits are cognizable by the Civil or 
Revenue Courts. This, in its turn, depends on whether the lands 
to which they relate form part of an “Estate within the definition 
given in S. 3 of the Madras Estates Land Act. 

According to defendants (respondents) they fall within either 
clause (d) or clause (e) of the definition—S. 3 (2) of the Act. 
The District Judge holds that slause (e) is applicable and that ap 
suits are not cognizable by a Civil Court. 


“A.A. O. No. 8 to 19,0f 1918, _ 9th December 1915. 
ł 16th April 1914, 
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on eee Herein we must hold him to be wrong. The present case 

Appa Rah cannot be distinguished from that of Virabhadrayya v. Sonti 

Garu Venkanna 1 which was disposed of after the District Judge’s 

Katnani decision and which we must follow. This is clear authority for 

sa a holding clause (e) of the definition to be inapplicable to the present 
case. oe. 


Respondents, however, rely on clause (d) , the applicability 
of which was considered but not decided by the District J uoge: 
| and also on the exception to 5. 8 of the same Act. 


As regards clause (d) we may say at once that there appears 
to have been a grant 200 years ago of the land revenue of the village 
tothe,agraharamdars (to whose rights plaintifi—appellant has suc- 
ceeded); and this grant was confirmed and recognised by the British 
Government by enfranchisement at the time of Inam Settlement., 
So far the definition applies. ‘But, to make it entirely applicable, it 

„ig necessary that the grant should have been of the land revenue: 
alone “to a person not owning the Audivaram thereof.’ It is in 
connection with the last words that the chief difficulty arises, though 
it is argued on behalf of appellant in the alternative that the grant‘ 
may have included both varams. What does “thereof” mean ? This 
has been the subject of consideration in more than one recent case” 

in this Court—notably in Suryanarayana v. Potanna, 2 and Pon- 
nusamy Padayachi v. Karuppudayan, 8 and most recent of all in’ 
a case, as yet unreported, decided by Sadasiva Aiyar and Seshagiri 
Aiyar, JJ. (C.M.A. No, 186 of 1911).* These cases, however, turned 
mainly on the existence of waste or unoccupied land in the village at 
the time of the grant and the question of the kudivaram or occupan- 
ey right in such land. With this difficulty we are not now concerned. 
But, we are clearly of opinion that to remove a village from the 
definition it is necessary that the grantee should atthe time of the 
grant own the kudivaram of all the lands then brought under 
cultivation. In other words, a village will not cease to come 
under clause (4) merely because the grantee owned the kudivaram 
in certain lands included therein—not even in so far as those lands 
- are concerned. As Seshagiri Aiyar, J., puts it in the latest case 
“ what the legislature meant to lay down was that no kudivaram 
rights should Shave been granted in the lands which were under 








OOo 
1. (1915)24 M L.J. 659. 2. (1915) I. L. R. 88 M. 608=26 M. L.J. 99. 
3. (1914) I. L. R. 88 M. 84826 M. D. J. 285. > 

* [Since reported in Venkata Sasirulu v, Siteramudu, (1914) 26 M.L.J.585. Ed.) 


ri 


ie | 4 A 
PART VIL] THE MADRAS LAW JOURNAL REPORTS. -251 


the occupancy of tenants; any other construction will lead to 
-difficulties.”’ 

Now, in the present se; appellant contends that at the 
time of the grant, the. Agrenazamdars held the kudivaram of all 
the cultivable lands of the ~llage. But the finding of the District 


Judge (which so far as it goas is not impugned) is merely to the- 


effect that at the time of suis the tenants (respondents) had no 

. occupancy rights in the sait lands. This may be taken as 
tantamount to saying that the appellant owned the kudivaram in 
those lands. But thisas <ointed out above, is insuficient to 
remove the case outside the definition of clause (d). 

It remains to conside? the exception to S. 8, on .whick 
appellant relies in the alternstive. This provides that where the 
kudivaram interest in any land comprised in an estate falling 
within clause (d) of S. 3 (Z) is acquired by the Inamdar, 
such land shall cease to be pert of the estate. Appellant claims 


the benefit of this proviso far the suit lands in case it is held that . 


the Inam village falls within clause (d). Mr. . Govindaraghava 
Aiyar argues that it would apolr even to-cases where at any time 


before the passing of the Act, tke kudivaram was held by a person . 


who subsequently became, as "nsmdar, possessed of the land re- 
venue. We do not think the wcrding can bear this interpretation. 
It appears to have reference o-ly-to cases in which a person who is 
already Inamdar acquires tha 4udivaram right. - He lays more 
stress however ih the arguneat that as the kudivaram is now 
found to vest in the Inamdar, it follows that he either owned it 
at the time of the grant or.azquired it since. In the former case 
he relies on clause (d), in th2 latter on the exception toS. 8. 
In support of his argument he qwtes the observations of Miller, J. 
in Ponnusami Padayachi 7. caruppudayan 1. 4 

If, however, our interpretaton of these provisions of law is 
correct, it does not follow that one or other of them must neces- 
sarily apply. It is conceivabls that the Inamdar held the kudi- 
varam of the suit lands at th: tine of the grant, but did not hold 
the kudivaram of other cultiveted lands in the village. In that 
case neither would apply. Wik all deference to the weighty 
remarks of Miller, J. this consingency does not appear to have 
been presented to him and it may very well-be that it did not 
arise in the circumstances of the zase he “was considering. 

i 1. (1914; 965M. L. J. 285. 
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Mr. Govindaraghava Aiyar argues that our interpretation of 
the Act leads to the apparent anomaly that an Inamdar, who, at 
the time of grant, owned the kudivaram of certain lands in the 
village will be worse off as regards power to evict with respect to 
such lands than with respect to other lands of which he may 
subsequently acquire the kudivaram. Assuming this to be so, we 
do not think the anomaly is such as to justify us in straining the 
language of the Act beyond its natural meaning in order to avoid 
it. As the facts found are insufficient to enable us to determine 
the question of jurisdiction, we must call for a finding on the 
Toho ig issues :— 

` (1) “Did the original grant include the kudivaram of the 
village?” 

(2) “ Did the grantees enjoy the kudivaram rights in all 
cultivated lands in the village, at the time of the original grant?” 

(8) “Did they or their legal representatives acquire kudi- 
varam right in the plaint lands subsequent to the original grant 
and if so, when and how?” 

Fresh evidence may be adduced on both sides. 

The finding will be submitted within 3ist of July 1914 and 
seven days are allowed for filing objections. 

s[In accordance with the order contained in theabove Judg- 
ment, the District Judge of Kistna at Masulipatam submitted a 
finding the material portion of which are the following]. 

FINDING:—* * * * There is thus no direct proof that the 
Agraharamdars were granted melvaram and kudivaram rights 
in the village, (¢.e., that they obtained a grant of land and not 
of revenue) or that they held the kudivaram rights of all the 
cultivated lands in the village at the time of the grant but as 
such direct proof is not to be expected in the case of a 


- grant made so far back as A. D. 1708, we must proceed upon 


inferences from facts which can be shown tOo have existed 
later and Iam of opinion that issues 1 and 2 must be found 
in favour of the appellant (plaintiff) even if the burden of 
proof did not lie on the respondent as I hold it does, I therefore 
find that the grant must be presumed to have been one of 
land and not of revenue, that is to say, it included the kudivaram 
of the village and that if it was not agrant of land including the 
kudivaram of the village, it was because the grantees already 
possessed the kudivaram of such land as was already cultivated. 
The respondents have not satisfied me that the grant was of 


° 
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melvaram only or that ary ryot other than the Inamdars 
held kudivaram rights in ths village at the time of the grant but 
apart from that I am of opinion that the balance .of probabilities 
is in favour of the grant being one of waste land (melvaram and 
kudivaram) or of a village Gi. waste and cultivated lands to 
ryots who already held kictizaram of all the cultivated lands. 


I accordingly find the lst ard 2nd issues in the affirmative ` 


taken alternatively, that is <0 say, that the original grant 
included the kudivaram of t= rillage and if it did not, then the 
grantees must be held to have enjoyed the kudivaram rights in all 
the cultivated lands in the village at the time of the original grant. 
Which of these alternatives ic cerrect is impossible to say owing 
to the fact that no record ~enains of the original grant. The 
former appears more probabl« Lut that one or the other must be 
decided in the affirmative I regard as to be presumed. That the 
contrary should be presumed the respondents in my opinion have 
not made out and if the bu-den of proving the negative of both 
issues lie on them, I hold that they have failed to discharge, it, 
As regards the 3rd issue, this is a last resort for appel- 
lant in case both issues 1 ani 2 are decided . against him. He 
would then shelter himself Lekind the exception to S. 8 of 
the Estates Land Act and plezd that he has acquired the kudiva- 
ram of the suit lands in additir to the melvaram and subsequent- 
ly to the grant of the melvaram in the inams. It is for him, of 
course, to prove that he has tk= benefit of the exception. Exhibits 
D, E and H are surrender deeds oy which the Agraharamdars gave 
half their lands to the Zeminda- te extinguish the inam payment on 
their holdings. It has been held that surrender or abandonment 
must be regarded as acquisition Šor the purposes of this exception to 
S. 8 of the Act, (Ponnusamy Palayachi v. Karuppudayan 1) but in 


Venkata Sastrulu v. Sitaramudu 2 following the view of Sadasiva : 


Iyer, J. in Suryanarayana v. Petanna? the opposite view was held. 
The plaintiff relies on abandonment and surrender of the kudi- 
varam vightto the inamdars anc not on acquisition for valuable con- 
sideration, That the tenants in these lands abandoned their occu- 
pancy rights if they even had any is made out from the following 
documents :— | 

In respect of suit 504, the lands of which were surrendered to 
the plaintiff by the Inamdars in Exhibit E, we havea lease Exhibit 


1. (1914) 26 M. L. J. 288. 2. (1914) 26 M. L. J. 685. 
3. (1913) 26 M. L. J. 99. 
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C for fasli 1813 to the defendant in suit 504 followed by Exhibit ` 
D for faslis 1814 —18 which contains a condition that the tenant 
should quit at- the end of the term. In respect of suits 505—8. 
Exhibits D and Hbzing the surrender deeds we have. (1) Exhibit G 
for fasli 1313 to defendants in 505, 507, 508 suits followed by Exhi-. 
bits F4, F1, F2, F3 to defendants in 505, 506, 507, 508 with notice 


“to quit at the end of the term fasli1314—1318. The kists were in- 
. creased heavily. In the face of these conditions to quit and increase 


of kists it is not likely that any Audivaram claim on the part of the 
tenants could be held then to exist. How and when the kudivaram 
was acquired, there is no direct proof but throughout there is 
nothing to show that kudivaram was held in recent years by 
others than the Inamdars. Following the latest ruling in Venkata 
Sastrulu v. Sitaramudu 11 find the 8rd issue in the affirma- 
tive, namely that subsequently to the original grant, the grantees 
did acquire, kudivaram rights (if they did not already poss3ss them) 
subsequently to the grint. In the result, I find all thrée issues 
alternatively in the affirmative on presumptions drawn from the 
balance of evidence establishing inferences in favour of the appel- 
lant there bzing no direct proof; but, if as I think they must, the 
respondents should prove the negative of issues1 and 2, thenI © 
unhesitatingly find that they have failed so to do. 
[These appeals against orders came on for final hearing after 
the return of the findings of the Lower Court upon the issues 
referred by this Court for tria!.] 

L. A. Govindaraghava Iyer and P. Nagabhushanam for 
Appellant. 

V. Ranadoss for Respondents. 

The Court delivered the following 


Judgment :—We have heard the learned Vakil who ‘appeared 
for the respondents fully and we do not think that the findings of 
the learned District Judge are open to question before us. We 
accept those findings. The result of that will be that the plaintiff 
will have a decree for ejectment and also for occupation rent at 


. the rate of Rs, 40 per acre per year from fasli 1319 till the date’ 


of the delivery of possession. The appellant will have his costs 
throughout. 





1. (1914) 26 M. L. J. 585. 


2 
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IN THE HIGH COURT CF J UDICATURE AT MADRAS. 
s [FULL BENCH]. 
Present :—$ir John Walis, Chief Justice, Mr. Justice Abdur 
Rahim and Mr. J ustice Seshagizt Aiyar. 


The Secretary of State for India in Council ... Appellant* (1st 
< ` 7 Defendant) 

Ve - a ie 

Illikkal Assan, (died), and oshers. ... Respondents. (Pluintiff, 


Defendants 2 to 4 and 
L. Rs. of Plaintiff.) 


Madras Land Encroachment est (TII) of 2905; Ss. 5, 6, 7, and 14—Notice 
under S. T, if gives ris to a cause of acton—Specific Relief Act S. 42. Suit for 
declaration—Limitation. 


A notice under 8.7 of the Madms Land Encroachment Act calling on the 
person in occupation to show cause wèy Ee should not be proceeded against under 
S, 5 or S. 6 of the Act, does not give r&e `o a cause of action. 


Narayana Pillai v, Secretary of =taz2 1 approved. 


Where matters proceed further ard penal assessment is levied, a suit brought for 
declaration of title to the disputed lari is governed by the six month’s limitation 
prescribed by S. 14-commencing from she date of the levy of the penal assessment. 


Second Appeal against t> Gecree of the Court of the Tem- 
porary Subordinate Judge of Palghat in Appeal Suit No. 347 of 
1918, preferred against the decres of the Court of the District 
Munsif of Parapanangadi in ‘Original: Suit No. 650 of 1911. 


C. Madhavan Nair for we Government Pleader for the 
Appellant. 


S. Ranganadha Aiyar foz A y. E. Krishna Menon, Vakil for 
Respondents 2 and8. ` 

C. V. Anantakrishna Aigar, Vakil for Respondents 5 40 10. 

The Court (Spencer. and Seshagiri Aiyar,. JJ.) made the 
following ` 

ORDER OF REFERENCE TO A FULL BENCHt:— 

The question that arises hr our decision is whether the 
s period of limitation for a suit orought by a person who seeks a 
declaration of his title as against the Government òn account of 
a notice issued by Government under Madras Act III of 1905 is 
six months as provided by S. 14 of that Act, or’ some 
longer period as provided for stits brought under S. 42 of the 
Specific Relief Act. TIN 


*S. A. No. 242 of 1911, 18th October, 1915, 


1. (1918) 82M. L. J. 162, 
.  t17th.sugast 1915. 
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In the plaint it is stated that the Collector of Malabar sent a 
notice to the plaintiff in September 1910 stating that a cartain 
piece of land belonged to Government and offering the plaintiff a 
pattah for a portion and requiring him to give up the rest at once. 
In answer to that notice, it is stated that the Collector was 
required on 4lst December 1910, by a registered notice, to release 
the claim set up by Government and to refund the penalty levied 
under the Act. It is quite clear that the plaintiff's suit is barred, 
so far as the recovery of the sum collected by Government is 
concerned, and both the Lower Courts have held the suit to be 
barred in this respect. Now, the cause of action is stated in the 
plaint to have arisen on the 21st December 1910 when a demand 
was sent to the Collector of Malabar and he did not comply with 
that demand. But the respondents’ vakil concedes that, so far as 
a cloud was thrown upon his title by the action of Government, 
the cause of action must date from the notice sent by the Govern- 
ment in September, 1910. 


It was held in Narayana Pillai v. Secretary of State 1 that 
there were only two causes of action by which a party might be 
aggrieved and havea sight of suit under S. 14 of this Act, 
and that they were (1) the levy of penalty and ‘to (2) eviction or 
forfeiture ; and the learned Judges who decided that case observed 
that a person could not be regarded as ‘aggrieved’ by a mere 
preliminary notice given by Government before exercising their 
powers under the Act. But in Bhaskaradu v, Subbarayudu 2 
another Bench decided that a mere notice or denial of the plaintiff's 
title to property, if taken under the provisions of the Act, would 
give the plaintiff a cause of action upon which he must sue within 
six months from the date of the act alleged. The learned Judges 
observed that, if the plaintiff did not feel himself aggrieved by the 
notice, he must wait until some further action was taken by 
Government, but if he alleged it to be a proceeding under the Act 
he was bound to sue within six months. 


We find it difficult to reconcile these two decisions of 
different benches of this Court. The later decision does not seem 
to have taken account of the words in S. 14 “ such persons, for 
any such cause of action unless such suit shall be instituted _ 
within six months.” “Such cause of action” appears to refer to 
the proceedings mentioned in the frst part of the section, by which 


“4, (1912) 28 M. L J. 162. ~ 2, (1918) 26 M. D. J. 60, 
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- persons may “ deem themselvas to be aggrieved ;” but the expla- 
nation shows that a person can be ‘aggrieved’ within the 
meaning of this section only by the levy of penalty or by eviction, 
and this was pointed out in Narayana Pillai v. Secretary of 
State for India. | No doubt, tke service of a notice isa preliminary 
act before evicting the occupant of the land. (See Ss. 6, 2 and`7 
of the Act). But if a person possesses a substantive right 
to establish his title to property as against any other person 
who denies his title, such substantive right will not be taken 
away byan Act of the Legis-atmre without an express decla- 


ration to that effect. But ac the decision in Bhaskaradu v. 


Subbarayudu 2 is against the view we are inclined to take, we 
refer to a Full Bench the quessica:— 

“Whether a suit for a declaraticn of the title to a. land in 
dispute, if brought in consequence of a notice given under Act 
III of 1905 to vacate the land,is governed by the six months’ 
limitation provided in S. 14 of she Act.” 

The other point argued on behalf of Government is » that the 
suit is barred by limitation under Act XXVIII of 1860. But 
on this point we consider that she Lower Courts were right 
in deciding that there was no bar, as there is no material for 
deciding that the plaintiff had notice of decision of the Survey 
Officer in 1903 and was conclucec by it. | 

Government Pleader for the Appellant. 

S. Ranganadha Aiyar for 4. F. K. Krishna Menon, vakil for 
Respondents 2 and 3. 

C. V. Anantha Krishna Aigar vakil for Respondents 5 to 10 
and the 4th respondent not appearing in person or by pleader. 

The Court expressed the folowing 

Opinion :—We think that a notice under S. 7 calling on 
the person in occupation to show cause why he should not be 
proceeded against under S. 5 or 86 of the Act, does not 
give rise to a cause of actim. This was pointed out in 
Narayana Pillai v. Secretary of State 1 and if the learned Judges. 
who decided Bhaskaradu v. Srbbarayudu, 2? were of a different 
opinion we are with respect unable to agree with them. Further 
whether the present suit be regarded as based on the notice under 


S. 7, or on the levy of penal assesment in June 1910, more. 
“than six months before the date of suit, ib is in either view barred: 


under S. 14 because it was nai instituted within six months 
from the time ab which the cause af action arose. 
1. (1912) 28 M. L. J. 162. ‘2. (1918) 26 M. L. J. 66. 
34 





The Secre- 
tary of Btate 
for India 


v. 
` Illikkal 
Assan. 


Thiruven- 
gada Konan 


2. 
Venkaiachala 
Konan. 


Sadasiva 
Aiyar, J. 


958 THE MADRAS LAW JOURNAL REPORTS. [voD. XXX 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Sadasiva Aiyarand Mr. Justice Napier. 


Thiruvengada Konan ... Appellant* (Plaintiff) 
Venkatachala Konan and others ... Respondents (Defendants.) 


e 


‘Ejectment—Landlord and Tenant— Dispossession of tenant after being put 
into possession— Landlord's suit for physical possession—Not maintainable—Decree 
for symbolical possession, appropriate relief. C.P. C., O. 21 R. 36. 

" Where a tenant, was dispossessed by a trespasser after. he was put into 
possession, 

. Held, that the landlord: could not during the currency of the lease sue for 
actual possession but might be given a decree’ for possession of his reversionary 
interest in the form indicated by O. 21 R. 36. 0. P. G. 

Sita Ram v. Ram Lal 1 followed. | i 


Second Appeal against the decree of the Court of the 
Subordinate Judge of Tanjore in A. S. No. 455 of 1913. preferred 
against the decree of the Court of the District Munsif of Tiruturai- 
pundi in O. S. No. 68 of 1912. ` 

C. V. Anantakrishna Aiyar for Appellant. 

T. R. Venkatarama Sastri for Respondents. 

The Court delivered the following 

Judgments:—Sadasiva Aiyar, J—Mr. Justice Hannay and 
myself held in Somiammal v. Vellaya Sethurayan 2 that where'a 
landlord (A) is under an obligation to put his tenant (B) into 
khas possession of the leased land, he’ (A) is entitled to succeed 
in a suit in ejectment brought against a trespasser even ifthe suit 
was brought during the term of B’s tenancy. 

In this case, however, the plaintiff had put his tenant (the 
3rd defendant) into possession and hence had discharged his 
obligation as landlord to let the 3rd defendant into actual 


. possession. 


But the plaintiff has a reversion in the plaint lands and he 
might be said to have been dispossessed of that reversion when the 
defendants 1 and 2. took possession of the lands not only adversely 
to the tenant (the; 3rd defendant) but claiming adversely to the | 
plaintiff's reversion. 

. In such a case, Sita Ram v. Baie Lal 1 ‘decides that the 
landlord can be put in possession of his reversion by the passing 


_ ofa decree against the trespassers in the form indicated in 8, 


264 of the old -Civil Procedure Code corresponding to O. 21 
R. 36. of the Civil Procedure Code. I do not think it is 





*§. A. No. 1.32 of 1914. = 22nd November 1915. 
1. (1896) I. L. R. 18, A. 440 (F. B.) 2. (1915) 39M, L.J. 288. 


PART VIL] THE MADRAS L_W JOURNAL REPORTS. 259 


necessary to adopt the rather too broad a view indicated in cértain 
passages of the Judgment of Sundara Aiyar, J. in the case 
Ambalavana Chetty. v. Singcrevelu Udayan 1, that the landlord 
even in such a case is enttled to khas possession from the 
trespassers, (the case Sita Rara v. Ram Lal *, is not referred to by 
Sundara Aiyar, J. in his Judgment), Mr. Venkatarama Sastriar 
for the contesting respondents defendants 1 and 2) argues that 
the landlord is entitled only tc a declaratory decree and that a 
decree granting possession of she reversion in the form indicated 
in O, 21, R. 386 Civil Procecurs Code is nothing more than’ a 
decree declaratory of the- tit of the plaintiff to. his reversion, 
which decree he argues shoulc mt be given to him at this stage. 
I think that though the distincion between a decree declaring 
the landlord’s right to his reversion and a decree giving him 
possession of his reversionary ~ight in the lands might be fine (see 
Ghulam Hussain v. Muhammed Hussain 8, where existence of the 
distinction seems to be ignored) the said. distinction is a real one. 
For, it may be argued that a mare declaratory decree against a tres- 
passer will not prevent the limita ation period from running on, 
“whereas, a decree for possessor of the reversion, properly exe- 
cuted, will nullify the effec of the adverse possession of that 
reversionary right by the tres; aser during that period (at least 
which elapsed before the possession of the reversion was so 
obtained in execution). : 

I think that on the facte found in this case, the plaintiff’s 
suit should not have been disraissed wholly; though ke sued for 
khas possession which he wat’ aot entitled to get during the 
period of the 3rd defendant’s lesse, 

Relying on Bissesuri Dab. eav. Baroda Kanta Roy Choudry 4 
and Sita Ram v. Ram Lal 1 < would give a decree declaring the 
plaintiff's title tc the lands against the defendants 1 and 2 
and giving him what is called * rmal.” possession of the land by 
the proclamation of his revers orary right, (namely the right to 
obtain khas- possession of thelencs at the end of the term and to 
be obtaining rents from the 3rd defendant during the term of the 
lease). The claim for mesne praits will be disallowed. 

The parties will bear their respective costs throughout. 

Napier, J. :—I agree. _ 








1. (1912) M. W. Ñ. 669. . 2, (1896).I. D. R. 18 A. 440 (F. B.) 
3.. (1909) I. L. R.31 A 271. 4. (1884) I. L. R. 10C. 1076. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice Napier. 


Kottapalli Subbamma and another ... Appellants* (Defend- 

v. l ants 1 and 3) 
Jatavallabhula Subrahmanyam | ... Respondent (Plaint- 
iff.) 


Hindw Law—Wiãow—Relinguishment by widow—Prisr alienees—Not affected 
by. 

A Hindu widow cannot relinquish her estate so as to affect prior alienations by, 
her which will be good for her life or until re-marriage. 


- Second Appeal against the decree of the District ‘ “Otto! 
Godaveri at Rajahmundry in A. S. No. 138 of 1913, preferred 
against the decree of the Court of the District Munsif of Rajah- 
mundry in O. S. No. 572 of 1911. 

l B. Narasimha Rao for the Appellants. 

G. Venkataramiah for the Respondents. 

The Court delivered the following 

Judgments :—-Sadasiva Aiyar, J.—The defendants 1 anil 3 
are the appellants. The suit was brought on a mortgage bond 
executed to the plaintiff by a Hindu widow (the 1st defendant). 
The bond is dated 15th May 1902. On the 16th February 1913 
the Ist defendant executed the surrender deed Ex. I in favour'of 
her husband’s reversionary heir (the 3rd defendant). This suit,was 
brought on the 20th September 1911 and it was during the pendency 
of the suit that this relinquishment deed Ex. I was executed. 
The suit was posted for trial for the 16th February 1912. Then 
there were five more adjournments and the 6th adjourned hearing 
date was 7th February 1913. Then the defendants made a request 
for another adjournment to 7th March 1913 and between these 
‘two dates (7-2-13 and 7 -3-13) the surrender deed was executed in 
favour of the next male reversioner the 3rd defendant by the 
widow the 1st defendant on the 16th February 1913. In the 
written statement dated 25th October 1911 however, paragraph 5, 
there is an allusion toa surrender by the first defendant to the 
minor 38rd defendant, The surrender mentioned in the written 
statement must therefore relate to an alleged prior oral surrender, 
The date of that oral surrender. is not mentioned in the written 
statement which was filed more than a month after the suit was 
filed. That the surrender whether oral or written was deliber- 
ately intended in order to defeat the plaintiff’s claim to bring the 

* B. A, No. 741 of 1914, _ 16th November 1915. 
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life interest. of [the Ist’ defendant; in the property to’ salè for 


recovery of the plaintiff's mortage amount cannot in my opinion - 


be disputed and/ was seriously disputed by the appellant’s learned. 
counsel: Thè ‘Lower Courts ‘held that the surrender could’ not 
defeat the rightiof the plaixti to get a mortgage decree for sale 
of the 1st defendant's life icte-est as the transfer of that interest 
by. way of security to the plaintiff had taken place in 1902 while 
the alleged oral surrender was at the end of 1911 and the written 
surrender deed, ‘Ex. I was in -913. 


_ Mr. B. Narasimha Rao the learned counsel for the appellants 
has raised two contentions in the memorandum of second appeal. 
The first contention is that tke mortgage document itself was 
invalid as it had not been praved that it was attested by two persons 
who saw the executant execute it.’ This contention however was 
not pressed at the arguments before us and there is nothing in it 
as the writer ‘who i is also an atsestor (see Radhakishen v. Fateh 
Ali Ram Las to the treating the writer as anattestor forthe purpose 
of 8, 59 of the ‘Transfer of Property Act) and another attestor 
have proved the actual execctien of Hix. A. 

The remaining contenfion might be stated in the words of 
the 6th to 9th grounds of ths eppeal memo. as follows :— 

“6, The Lower Courts were wrong in holding that the 
plaintiff could kave a decree against the life estate of the Ist 
defendant notwithstanding zelinquishment in favour of the 
next reversioner, the 8rd Jezendant, which has the effect of 
extinguishing her estate in the eye of, Hindu Law.” 

“7, The Lower Courss erred i in holding that the ‘elie 
quishment conveyed only the Ist defendant’ s equity of redemp- 
tion.” | 
“8, The Lower Cours should have held that relinquish- 
ment is equivalent to civil deatE and that under Hindu Law the 
next reversioner takes the erti estate unfettered by any valid. 
alienations made by the widow.” 

9. “ The mortgage having been found to be not binding on 
the reversioners and the relingcishment having been found to’ be 
valid, the Lower: Courts have held- that the 3rd defendant. was 
entitled to the estate in his own right as if the widow had died 
“and the plaintiff's suit shoul lave been dismissed.” 
1. (1898) I: L. R. 20 A. 532. 


L 
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In Sreeramulu v..Kristamma 1, a Hindu widow after having 
sold one of her husband’s properties adopted a son. The son 
sued to recover-the property froin the possession of the purchaser 
on contentions very similar to those raised by the 6th to 9th 
grounds of appeal above set out. Justas Mr. Narasimha Rao - 
contended before us that by the surrender the widow's: estate 
as such ceased to exist and was not available to the plaintiff 
mortgagee any longer for the purpose of his security, so it was 
contended in that case that by the adoption the adoptive mother’s 
estate as widow-heir of her husband came to an end and 
could not be availed of by the prior purchaser from her to advance 
a claim on his part to remain in possession during the widow’s 
lifetime. © Sir Bhasyam Aiyangar J. (at page 148) begins the 
discussion of the question by stating that the question is really one 
of 1st impression and presented great difficulty. Then he 
quotes authorities for showing that a Hindu widow-heir had an 
absolute right to the fullest benefit in her husband’s property for 
her life and that she has a personal right therein which she can 
exercise at her will and pleasure, by giving, selling or transferring 
the estate to another for her own life “or, speaking more accu- 


_ rately, for the term of widowhood.” Next, he says that if the 


alienation was not for any necessary purpose, it will still carve 
out in favour of the alienee an estate during her widowhood 
which cannot be defeated by a subsequent adoption. He treats 
it as clear though he does not say so in so many words that her 
widowhood does not come to an end by the adoption and that it 
lasts till her death, unless of course she re-marries and.Act. 15 
of 1856 applies. At page 155 he says: “A person dealing 
with a widow reasonably calculates that the alienation will hold 
good, at any rate, during her lifetime, and except of course in the 
rare case of aremarriage, this will be ensured by the conclusion 
herein arrived at even when an adoption takes place subsequent to 
the alienation.” Then the conclusion finally arrived at was that 
notwithstanding the adoption which put an end to her right as 
heir to all her husband’s property, that is, though the adopted son 
inherited the adoptive father’s property so as to put an end to the 
widow’s right as heir, the property he has inherited could not 
include the rights already alienated by the widow, the effect 
of the alienation lasting during her lifetime. Mr, Justice Davies , 








“1, (1902) I. D. R. 26 M) 148. - 
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fully concurred in that view. In the case Singaram Chettiar v. 
`- Kalyanasundaram Pillai 1. Wallis, C. J. and Hannay, J. made 
the following observations. “In this state of things the defendants 
contended that the effect cc she proceedings in the suit above 
mentioned was to vest the equity of redemption of the mortgaged 
- property in the -mortgages,at any rate for the lifetime of the 
widows or the survivor of them. This contention is rgised in 
paragraph 6 of the written statement and is covered by the issues 
but is not dealt with by the Subordinate Judge, whether from 
oversight or because it was nc strongly pressed before him. But 
it appears to afford a conclwive answer to the present suit as it 
seems clear that a widow cannot relinquish her widow’s estate to 
the reversioner affecting thə validity of the alienations made by 
her. before such relinquishn=as which though not binding on the 
reversioner were binding on her for life. And the result is that 
during the lifetime of the surviving widow, the equity of redemp- 
tion remains vested in the defendants as the assignees of the 
mortgagee and that the presert suit is premature.” 

Mr. B. Narasimha Rac contended that these observations 
were obiter dicta and that ever if they were not they were made 
without the learned Judges having had the benefit of a discussion 
of that question by the learned. vakils who argued that case. 
I cannot treat the observctions. as obiter as the decision in 
that case which dismissed the plaintifi’s suit and reversed 
the Lower Appellate Cour?s decree was fully rested on those 
observations. Again, I cannot hold on the strength of the reports 
of the arguments in an unatshorised report Singaram Chettiar v. 
Kalyanasundaram Pillai 2, hat Messrs. Rangachariar and Muthia 
Mudaliar who appeared for hs appellants in that did not argue 
the question. Mr. Narasimke Rao then relied upon the case 
in Ramakrishna v. Tripwrabai 3, in which Chandavarkar, J. 
criticises Sir Bashyam lIyengar’s Judgment in Sriramulu v. 
Kristamma 4, and .dissen&S therefrom. That learned Judge 
preferred to follow the decisions of his own. High Court, 
the decision in Lakshmanan Bhau Khopkar v. Radha Bai Govinda 
Rau and Bahiru 5, and Morc Narayanan Joshi v. Balaji Raghu- 
nath 6 both on the ground of stare decisis and also as being the 
sound Hindu Law. On th= ground of stare decisis I would 

1. (1914) M. W. N. 785. ' 2, (1914) 261. C. 1. 


8. (1908) I. L. R. 83'B. 88. *  &. (1902) I. D. R. 26 M. 143. 
5. (1887) I. D. R. 11 B. 609. - | 6. (1894) I. D. R. 19 B. 809. 
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similarly prefer to follow the opinion of the four learned: Judges 
of this Court in preference to the current óf Bombay decisions ` 
and. as regards the Hindu Law also, I would hold that a 
widow has got the power +o alienate’ her estate so as to enute 
during her lifetime notwithstanding-any event which may happen 


after the alienation see segu Chidambarama v. Sareddi - 


Hussainammah 1, 

As I ventured to state ina recent Full Bench case the true 
and more ancient Hindu Law is in my opinion being gradually 
restored in many respects by the decisions of the Privy Council. 
We have seen that the rule of survivorship introduced by modern 


medieval Hindu-Law and the rule of the sons having a legal | 


right to question the debts and alienations of their father have \ 
been altered in favour of alienees and creditors for value by the: 
decisions of the Privy Council. The attificial medieval doctrine 
of a widow having no full power of alienation and the consequent 
doctrine superimposed by the Bengal lawyers on this. doctrine 
namely, the doctrine of ‘acceleration of the -reversion through a 
surrender by the widow of her rights as her husband’s heir (the 
second doctrine having been adopted for South India also by the 


“Madras High Court)’ cannot, in my opinion, be, pushed 


to the extent to which Mr. Narasimha Rao wishes that 
they should be extended, namely so as to defeat the claims 
of alienees for valué who as Sir, Bashyam Aiyengar said, 


in Sreeramulu v. Kristamma 2 were entitled to be protected in - 


their reasonable expectation that they obtain a transfer valid for 
the widow’s life except in the rare case of re-marriage. Mr. Nara- 


1 


simha Rao argued that as re-marriage puts an end to her estate 


so as to effect even her prior alienees, a surrender should: also 
have the same affect. But re-marriage puts an end to her widow- 


. hood while surrender or adoption does not put an end to her 
` widowhood. (I wish to state however that I reserve my opinion’ 


even on the question whether her re-marriage though it, puts an 


_ end to her widowhood will affect the right of the alienee to enjoy 


the alienated interest during her lifetime though S. 2 of Act 15 
of 1856, literally construed is in support of (Sir Bashiyam 
‘Aiyangar’s opinion). ' If the survivorship doctrine and if the 
son’s right by birth doctrine are made powerless against the 


. | equities and rights of attaching creditors and alienees for value, I 


do not see any reason why the surrender doctrine (which is not - 


1. 29M. L. J. 546 (1915) M. W. N. 577.' 2. (1902) 7. Li R. 26 M. 148. 
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less artificial than the above two: should be made to affect alienees 
for value. 


Mr. Narasimha, “Ran conceded! that a widow who makesa. 


surrender to the reversioner car stipulate for aright to be main- 
tained out of the husband’s proverty during her lifetime and this 
shows that she does not became civilly dead by the surrender nor 
does she cease to retain the satus of widowhood. ki 
Tn the result I would dism ss the second appeal with costs. 
Napier, J.:—I agree. The theory that change of status of 


an assignor or a'surrender by such assignor can invalidate legal © 


rights obtained by an assigmeeis in my opinion so contrary to 
equity and good conscience taat it should not be accepted by courts 
of this country whatever the encient Hindu Law on the subject 
was. The proposition enta Ilsa defeasance of an assignee’s title 
by a collusive alienation mace with intent to benefit third parties 
by subsequent assignment (Vice Challasubbiah Sastri v. Palury 
Pattabhiramayya 1) and b= « collusive acceleration made with 
intent to defraud suck assignee It operates not only against the 
property which she has iaharited, but also against ‘property 
purchased out of savings and added to the inheritance, but subse- 
quently alienated. It affects pezsons not governed by the personal 
law of Hindus and might inur: minor assignees or alternatively 
their guardians who acted-in perfect good faith. There is no 
reason or principle why alienat-ons for life already made should 
not enure, and the resi of th2 estate merge into the reversion 
-and I decline to accept any ccntention of the reversioner’s right 
beyond this. This appeal will be-dismissed with costs, 
IN THE HIGH COURT .DF JUDICATURE AT MADRAS. 
Present:—Sir John Wallis, Kt., Chief J ustice and Mr. J ustice 
Seshagiri Aiyar. 


Adusumilli Krishnayya anc Appellants * (lst and and Doit l 


another. ants) 
v. 
Adusumilli Lakstmipathi and Ba anan (Plaintiffs No. 1, 2, 
others. l ` 4 and 5 and Defendants Nos. 
. : 3,4 and 6. 


Hindu Law—Adoption—Widor—Zonsent of Sapindas—Of neat in succession, 
essential— Exceptions stated—Autl orizy to adopt—Lapse of time—Bar to the 
exercis eof. 


`= A No, 94, 95, 180, 217 and 218 m 2th October 1915. 
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Though no general rule can be laid down applicable to all cases, ordinarily the 
only persons with whose consent the widow can make an adoption are those next 
in the line of succession who aro, in the eye oi the law, her natural protectors and 
advisers and an adoption made with the consent of only one of the six nearest 
reversioners without consulting the rest was held invalid though the assent of all 
the more remote reversioners also had been procured. 

The widow has no right on merely a prior? reasoning because the nearest rever- 
sioners are on inimical terms with her, to conclude that consultation with them 


would be of no use 
Where there are only one or two near sapindas who from improper motives 


withhold their consent it may be open to the widow to apply to the more remote 


sapindas. i 
Quaere, whether mere lapse of time may not be bar to the exercise of an 


authority to adopt given by the sapindas. 
Courts will be justified in scanning with care an adoption which purports to be 
based on an authority given many yenrs before the event. 
Venkata Krishnamma v, Annapurnamma 1 dissented: from. 
à Suryanarayana v. Venkataramana 2 approved. Mami v Subbarayar 3 refer- 
red to, : 


Appeals against the preliminary and final decrees of the Court 
of the Temporary Subordinate Judge of Kistna at Masulipatam in 
0. S. No. 40 of 1908. 

T. Rangachariar (with V. Rama Doss) for Appellants. 

S. Srinivasa Aiyangar (with V. Ramesam) for Respondents, 

The Court delivered the following 

Judgments :—Seshagiri Aiyar, J.—The plaintiffs sue as re- 
versioners of one Narasamma to recover possession of the plaint 
properties. The last male owner was Venkatasubbiah, a boy of 
14 years. He was murdered in 1888. Two brothers of the 2nd 
and 4th plaintiffs were suspected of this murder. They were con- 
victed by the Sessions Court; but acquitted in appeal. On 
Venkatasubbiah’s death, his mother Narasamma inherited the 
properties. She died in 1908. 

The 1st defendant is the adopted son of Narasamma, Although 
the factum of adoption was denied in the Court of First Instance, 
the finding of the Subordinate Judge that the adoption did in fact 
take place hag not been questioned in appeal. The 2nd defendant 
is an alienee from the adopted son. She is the daughter of the 
3rd defendant and grand daughter of Narasamma. The case 
for the’ defendants is that the adoption of the lst defendant by 


Narasamuia is valid. 

There are questions both of fact and of law to be EN, 
in deciding whether the adoption was validly made. It is clear 
that Narasamma made strenuous efforts to obtain the permission 


1, (1899) I. L. R. 23 M. 486. = 9, (1903) I. L.R. 26 M. 681. 
8. (1911) I. L. R. 86 M. 145. 
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of her Sapindas to adopt a sca. She took thé advice of Mr, 
Pundarikakshadu,' a leading Vak! of Masulipatam..’ Asa result 
of his advice she obtained Ex I giving her authority to’adopt a 
boy, from 14 persons who weze her sapindas. At this time, 
there were six persons who we-e sntitled to succeed to the property 
of her son, in case she did not make an adoption. Of the six 
only one signed Ex. I. The other signatories to Ex. I, though 
gnatis, were not thenext rese sioriers. The geneological tree 
printed in the Judgment sho=s that counting from the ‘common 


ancestor Seshadri, almost all >f shem ' were heads of the various | 


branches into which Seshadris descendants had ramified. The 
main question which was argued related to the sufficiency of the 
consent obtained under Ex.I. Mr: Rangachariar contended that 
all the nearest reversioners were asked to give their consent, 


but that they refused to acce. to the request from improper 


motives. 


We are not satisfied on the evidence that this is made out. 
It has to be remembered that when Mr. Pundarikakshadu’s 
' advice was sought, there were observations in Venkata Krish- 
namma v. Annapurnanma | to the effect that in seeking the con- 
sent of the gnatis nearness of relationship need not be considered. 
The advice which the vakil gave was apparently with reference 
to this dictum. Moveover tk=re is evidence that 5 out of the 6 
nearest reversiuners were not oa friendly terms with the widow. 
Two of thei were brothers cf fhe men who were suspected of 
the murder of Venkatiasubbizh. The third was one of the per- 
sons suspected. The 4th anu tae 5th were close friends of the 
other three. Their attitude was one ofhostility to the widow. 
Under those circumstances, is & unlikely that they would have 
been asked to give their consen: with reference to the state of law 
then regarded as correct. Taefact that a meeting. was thought 
of shows that what Narasamma and her advisers had in view was 
a general family council witaout reference to nearness of 
relationship. The evidence acducéd shows that the defendants 
wanted to strengthen thex position with reference to the 
observations of Benson ard SBashiyam Aiyangar, JJ. in 
Subramanyam 7. Venkamma Z 


Reliance was placed om the deposition of plaintilf’s witness 
No. 29, the daughter of Narssamma and the 3rd defendant in this 
1, (1899) I. L. R. 23 M, 48. 2, (1908) I, L. R. 26 M. 627. 
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case. Before the adoption, there was an arrangement between 
Narasamma on the one hand, and ‘the 1st defendant and his natural 


- father on the other, by which a good portion of the deceased’s 


property was left at the absolute disposal of Narasamma (See . 
Ex. II). Two weeks after this arrangement, the Ist defendant 
and Narasamma made a gift of most of the properties obtained 
under Ex. II to the 2nd defendant (Ex. III). This 2nd defendant 


“is the daughter of the 3rd defendant. Under these circumstances, 


it is extraordinary that this lady should have been examined as a 


" ‘witness on the side of the plaintiffs. Notwithstanding the con- 


demnation by the Judicial Committee of the practice of calling 
the opponent as one’s own witness, the parties and pleaders in the 
Mofussal courtsdo not seem to realise the seriousness of the step 
they are taking. Naturally, advantage was taken by defendants 
Nos. Land 2 of the presence of the 3rd defendant in the witness 
‘box to elicit statements to the effect that plaintiffs Nos. 1 to 4 were 
consulted prior to the execution of Ex. I. Having regard to her 
evident bias in the case, much importance cannot be attached 
‘to her evidence. We have to see whether there is other indepen- 
dent and reliable evidence to support her testimony. D. W. 4 is 
altogether unreliable. He has filed his schedule in insolvency. 
It is this witness who is said to have brought plaintiffs Nos, 1 to 4 
to the meeting. His story is on the face of it improbable. The 
Subordinate Judge does not believe him and we see no reason to 
differ from him. Defence witness No, 1 is the writer of Ex, I. 
He was Narasamma’s clerk and is now under the defendants. 
We do not differ from the Lower Court in its estimate of this 
man’s credibility. These are the principal witnesses on whom reli- 
ance is placed. Defence witnesses Nos. 5 to 11 also speak to the 
meeting and the consultation. As against this evidence, we have 
the evidence of P. W. 8, P. W. Land P. W. 21. We concur with 
the Subordinate Judge in holding that the defendants have not 
proved either that plaintifis 1 to 4 were present at the meeting 
of the gnatis or that they were consulted regarding the adoption. 


Mr. Rangachariar argued that even on this finding the adop- 
tion is valid. The learned Vakil’s contention is that the Hindu 
Law does not require that the immediate reversioners should be 
consulted. All that need be shown, according to him, is that the 

-majority of the gnatis had assented to the adoption. Before 
dealing with the case law on the point, it-should be mentioned 


| t 
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that the foundation for the theory of the assent of the sapindas 
is a verse in Yagnavalkya’s Sucrithi which says :— 
waa eat far frat Ga: Gare, TA | 
TATA WAIT + Slay HPA: | 
“Tet a female be taken cere of by her father whilea maiden, 
by her husband when married, end by her sons in old age. If none 
of these exists let other gnat.s tuke care of her. A woman is never 
fit for independence.” The idca underlying this passage is that a 
woman should have the advice and assistance of men in her 
conduct of temporal affairs end should not act of her own accord. 
The learned Vakil laid much ssress upon the religious significance 
of an adoption, It is true fhat the motives which ought to guide 


the widow in making an adopsion should be to minister to the . 


spiritual wants of her deceased husband. It does not follow from 
this that the assent of the sapindas should be regarded as æ 
veligious act. Yagnavalkyas text implies that it is protection in 
temporal affairs that is contemplated. Consequently, it is not right 
to argue that the guardiamsh-p of the widow who has no son 
should vest in the entire boty 2f gnatis. The natural interpreta- 
tion of the text is that sheis. dependent on the advice of those 
nearest to her husband. ‘Lhis is apparent by the interpretation 
which the Viramitrodya places on it :— 
aig aaa TT TETANEN | 
ua aà ceed maa AN 

“ But when the husbard & dead, the assent of those only is 
necessary, on whom she tz dependent. In this view, the object 
of the prohibition becomes =eaconable.”’ The word “only” would 
be meaningless, if the consent of the entire body ‘of gnatis is 
contemplated. 

As regards dadia cases Collector of Madura v. Mootoo Rama- 
linga Sethupathy 1, was most relied upon by the appellant. 
Their Lordships of the Jidicial Committee no doubt say that 
as women are presumed to be ‘incapable of acting themselves, 
the authority ofi the kindrec is necessary. At the same time, they 
say that the consent of the methey-in-law and of a Samanodaka 
was enough. (This view procæds on the theory that the assent 
of the immediate guardien of the adopter would make up 
for the incapacity.) This coinsides with the view -enunciated 
| * (gc) 12 M. I. A. 449. 
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by the author of Viramitrodya. In Sri Virada Pratapa Raghu- 
nada Dev v. Sri Brozo Kishoro Patta Deo 1, the Judicial Com- 
mittee differed from the dictum of Holloway, J., that the assent of 
a remote sapinda will validate the adoption and point out that in 
an undivided family, the consent must be sought from the mem- 
bers of the family alone. This again shows that the text of 
Yagnavalkya should be understood as limiting the expression 
‘gnatis’ to those who are in the line of theirs to the last owner. 
It is in Vellanki Venkata Krishna Rao v. Venkata Rama 
Lakshmi 2 that the expression ‘by what may be called a family 
Council’ is first introduced. In that judgment all the sapindas 
had given their consent. But it -was contended that the widow | 
in obtaining the consent did not@ct on spiritual considerations, ) 


- In negativing this plea, the Judicial Committee say that the con- 


sideration which should guide both the widow and the sapindas 
‘is the expediency of substituting an heir by adoption to the 
deceased husband.’ The expression ‘family council’ was not 
intended to suggest that all the available sapindas should be 
asked to sit in conclave and decide the question. In Parasara 
Bhattar v. Rangaraja Bhattar 3, Sir Charles Turner and Innes, 
reviewed all the previous authorities on the question of the sapin- 
das’ consent, The learned Judges say: ‘without the express or 
implied authority of the husband such a second adoption could 
be made only under the sanction of the nearest sapindas’. This 
is a clear pronouncement on the nature of the sapinda sanction. 
Venkatakrishnamma v. Annapurnamma +t contains certain obser- 
vations on which the appellant naturally relies. On the facts 
found that case presents no difficulty. Three out of the four 
nearest sapindas gave their consent to the adoption. The fourth 
man who held out contested the adoption on the ground that his 
refusal rendered the adoption invalid. The learned Judges over- 
ruled this plea. They held that the assent of the majority of 
the nearest sapindas was sufficient. 

’  Subramania Aiyar, J. further went on to say “It should 
at the same time, be borne in mind that a mere numerical 
majority, whether in favour, of or against an adoption, will. not by 
itself determine the question. Adoption being a proper act it will 
be presumed that when the majority give their assent such assént 
was given on bona fide ground. Œ however, it be shown that 








1. (1876)I. L.R. 1M. 69. 2. (1876) L L. R. 1 M. 174. 
3. (1880) I. L. R. 2 M, 202, 4. (1899) L L. R.2838 M, 486. 
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the majority give or withhold their assent from improper con- 
siderations, such assent or dissent will be of no avail to the party 
relying on it.) If the above view is‘correct it would further 
follow that any distinction, based upon the. degree of relation- 
ship, as the whole assent is or is not essential becomes im- 
material.” We are unable to see how the conclusion in the 
last sentence follows from the proposition stated in the pre- 
ceding sentence. In an earlier passage, the learned Judge, 
stated “Now, even in the case of an undivided family, when a 
widow'of a member thereof makes an adoption without the 
authority of her husband or the assent of her father-in-law, it 
cannot be taken to be the settled law that the assent of all the 
then surviving members of the co-parcenary is absolutely neces- 
sary.’( “If the consent of all co-parceners in a joint family is not 
necessary, @ fortiori the consent of all sapindas in divided branches 
is panna Ale do not think that the learned Judge intend- 
ed to lay down that the consent must be sought from Sapindas of 
every grade in divided families. Benson and Bashiyam Aiyangar, 
JJ.in Subramanyam v. Venkamma 1 lay down the law in explicit 
terms after a careful examination of all the previous authorities, 
The learned Judges say “ The expression “family council ’ in the 
above extract is no doubt rather too general and compre- 
hensive. It is not probable that it was intended to include 
the whole circle of Sapindas and Samanodakas or to imply 
that they should assemble. The presumptive reversionary 
heir or heirs are the nearest of kin to the deceased husband and 
as such the natural advisers of the widow; and if his or their 
assent be obtained and the same be given bona fide and not from 
any corrupt motive, that would be sufficient authority on which 
she could act, and it would not be necessary that she should 
seek the assent of remoter reversionary heirs.” We entirely 
agree with this statement of the law. This decision was affirm- 
ed by the Judicial Committee in Venkamma v. Subramaniyam.?, 
and it is clear that their Lordships proceeded on the same lines 
as did the Judges of this Court. The observation of the learned 
Judges who made the remand order in Suryanarayana v. 
Vonkatarimana ®, 3, that there is no authority for the position 
that the assent ja be that of ‘the nearest Sapindas is not 
correct as Parasara Bhattar v. Ranga Bhattar 4, does lay down 


1, (1903) I. L. R. 26 M. 627, 2. (1907) I. L. R, 80 M. 50. 
3. (1909) I. L. R. 26 M. 681. 4. (1880) I. L. R. 2 M. 202. 
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that proposition. The actual decision on the return of the finding 
was based on other grounds. In Veera Basavaraju v. Bal- 
surya Prasada Rao 1, the nearest reversioner was not con- 
sulted. The sentence “she made no such bona fide effort to take 
the opinion of the Sapindas or a majority of them as the law 
requires,” does not mean that the (consent of the) majority of all 
remote reversioners should be obtained. These are all the autho- 
rities on the subject. We are of opinion that as the assent is 
regarded as a substitute for the authority of the husband and as 
the Hindu Law enjoins that such an assent should be obtained from - 
those who wouldbe the natural advisersand protectors of the widow, 
prima facie, ib should be sought from those who are next in the 
line of succession. There is no direct authority which holds that 
where there are near Sapindas, the adoption is invalid, if the remoter 
ones are not consulted. It would introduce an inconvenient and 
unworkable principle, if it were held that in a large family the 
assent of the majority of persons who are capable of giving their 
consent should be obtained. Mr. Rangachariar felt the difficulty 
and suggested that the assent of all persons observing 10 days’ 
pollution would be enough. This suggestion is opposed to 
Collector of Madura v. Moottoo Ramalinga Sathupathy 2 where a 
Somanodaka is mentioned as being competent to give consent. 
No general principle applicable to all cases can be laid down. 
Where the nearest Sapindas are a sufficiently large number as 
in this case, it is unreasonable to contend that they should be 
ignored, and that the widow is entitled to apply to persons more 
remote. Where there are only one or two near Sapindas who from 
improper motives withhold their consent, it may be open to the 
widow to apply to more remote Sapindas. We are clearly of 
opinion that it was the duty of Narasamma to have applied to. 
the plaintiffs in this case for, their consent and as we have 
found that that has not been done we hold that the adoption 
is invalid. We cannot accede to the contention that as the’ 
plaintiffs would surely have refused to give their consent as they 
were inimical to her, that Narasammah was justified in not 
consulting them. As was pointed out in Subramanyam v. Ven- 
kamma 3 and Venkammma v. Subramanyam 4, it was her duty 
to have asked their permission. She has no right to conclude on 
a priori reasoning that the consultation would prove futile. 


1, (1914) M-W. N. 602. 2. (1868) 12 M. I. A. 397, 442. 
3. (1908) I. L. R. 26 M. 627. 4, (1907) T. L. R. 30 M. 50, 
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Another contention agams the validity of the adoption was 
raised by Mr. 8. Srinivasa Aiyangar. The consent under Ex. I 
was obtained in i901. The ac=ual‘ adoption was in 1908. The 
learned Vakil for the respondeat argued that the authority had 
spent itself out by such a long celay. 


“There is no. doubt that as the time of the adoption some of 
the signatories to Ex. I were Gead. It was said that 4 out, of the 
14 had died. In Mami v. Subearayar 1 it was held that lapse of 
time was a bar to acting on the authority (See also Veera Basa- 
varaju v. Balasurya Prasada Bao 2 and Nagarampalli Kame- 
sam v. Nagarampalli Butcham-ma 3. It is not necessary for us 
in this case to decide whether the authority losés force by the 
mere lapse ‘of time. Courts will be justified in scanning with 


care an adoption which purports to be based on an authority . 


given many years before the event. In the result we agree with 
the Subordinate Judge in holding that the Ist defendant was 
not validly adopted and that tke alienations made by him and 
Narasamma are not bindizg on the plaintiffs. The appeal is 
dismissed with costs. i 

The Chief Justice :—I agree. 

In Appeal No. 95 of 1912. 

We allow the appeal as to items 10, 27 and 28 of Schedule 
B and item 71, 1-60 acres of item 72 and item 74 of Schedule A. 
as the evidence on behalf of the 3rd defendant appears to establish 
her right to these items, The appeal is allowed as to these items 
and is otherwise dismissed, The appellant will pay pro- 
portionate costs of this appeal taroughout. | 

In Appeal Fo, 180 of 1912. 

We agree with the Subcrdinate Judge as to the items in 
Schedule B included in this zpp=al and as,regards the 3rd defend- 
ant we dismiss the appeal wif costs. As regards Schedule C 


| we allow the plaint to be amendedly including a prayer for 


possession on payment of the recessary court-fees in both Courts. 
As to this, the appeal is allowed and the decree will be varied by 
giving a decree to the plaintiffs for joint pcssession with defend- 
ants Nos. 4 and 6, but the appellant must pay the costs of the 
4th and 6th defendants here end below. The memorandum of 
objections is dismissed. 


1. (4911) I. L. R., 86 M. 145. 2. (1914) M. W.N 502. 
3. (1914) M. W. N. 620. 
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Krishnay ya | In Appeal No. 217 0f 1912. 
5 Ta S We allow the appeal.. There will be no order as to costs. 
pathy. : In Appeal No. 218 of 1912. 


The decree is set aside and a fresh final decree will be disci 
“ in‘accordance with our decisions in the other appeals. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Johp Wallis, Chief Justice and Mr. Justice 
` Seshagiri Aiyar. 


Thiruvambala Desikar Gnana Sam- Appellants* in Appeal 


banda Pandarasannadi Avergal and No.22 of 1911 and 
another, Petitioner in C. R. 
P. No. 25 of 1911 

Do. (Plaintiff's L. R.). 
Chinna Pandaram alias Manikkavasaka Respondents in Appel- 
Desikar (died) and another. lant No. 22 of 1911 


| : - and ©. R. P. No. 
: ; of 1911 (Defendant 
and his L. R.) 


Religious Hndowmeni--Mutts— Junior Pie anna I Nature of the 


ged office—Removal fron of fice—Grounds for—Notice of charges necessary—Of fices at 
gê cr pleasure—Incidents of —Compromise decree recognising plaintiff as holder of a reli- 


Sambanda gious office— Validity of —Cavil Procedure Code S. 867 (0.C. )—Stat by a legal re- 
Pandaram presontative to establish his position as such—What the plaintif in such a swit is 


Chinna bound to show—Mutis, whether voluntary associations or brotherhoods-—Immor- 


Pandaram ality of a Matadhipati or junior —Whether entails forfeiture of the position. 
-alias . Where the Matadhipati of the Dharmapuran Adhinam having ordained and 
Man ika nominated a junior Pandarasannadhi purported to :emove the junior without giving 
Desikar. him'‘any notice or opportunity to answer the charges against him, 


Held that the dismissal: was bad. . 

The nomination and ordination of a junior Pandarasannadhi is the customary 
manner of providing for the line of succession in Mutts of the kind; and the 
Pandarasannadhi (Matadhipati) can dismiss the junior only for good cause and not 
arbitrarily. 

The position of a, junior Pandarasannadhi is sanlogouls to that of a co-adjutor, 
with the right of succession, aright of which he cannot be deprived except for ood 
cause. 

Where an office is held at pleasure, the holder of the office can be removed 
without any notice In all other cases, there should be notice to the incumbent 
of the office to answer the charges before dismissing him. 

Where a Matadhipati purports to remove a junior and the latter filed a suit 
questioning the dismissal, 4 compromise decree in such suit recognising the plaint- 
iff a3 junior is binding on the parties to the suit and their representatives unless 
such decree is set aside by a separate suit on proper grounds. Till the decree is set 
aside, “it is binding on the parties just as much as if it had been passed after 
contest. ; f 


“A.S. Nos. 22 and 86 of 1911.and C. R. P No. 25 of 1911. 20th December 1915. 
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Any illegality in the compromise de=ree in so far as it restrains the Matadhi- 
pati from removing the junior in case >f any future misconduct of the latter is 
no ground for setting aside the decre altogether in a suit Py the Matudhipati for 
that purpose. 7 | 

Per Seshagiri Aiyar, J.—Wherea Aatedhipati brings œ suit for a declaration 
that the defendant, whom he appointed as a junior and in whose favour he relin- 
quished the Mutt and all the properes, is not the lawful Pandarasannadhi, and 
dies pending the suit and a person aapcinted by him as_successor-before his death 
applies to continue the suitas legal resresentative and he (the representative) is 
directed to bring a separate suit toestabHish his character as legal representative 


under S. 867 of the old Code, he shold in such subsequent suit show that he has * 


stepped into the shoes of the deceased with all the attributes he claimed and it is 
open to the défendant in the later sut to show that the deceased had no rights 
to transmit., 


The junior Pandarasannadhi does not hold his position at the will of the senior. 
The position of the junior Pands-asunnadhi discussed. 


Mutts are not voluntary associasions ,or brotharhoods ; and the heads of the 
institutions have no plenary powers ło dismiss any member including the junior 
Pandarasannadhi. 


The head of a Mutt ora a janlor-dés not forfeit his position by misconduct 
such as leading an immoral life but = Lable to be removed for such misconduct. 
Therecan be no condonation of suck ar offence as in the case of breaches of trust. 


Where in a suit by the junior P.-nGrasannadhi against the senior questioning 
the dismissal of the junior from his zostion, a compromise is come to the object of, 
which is to recognise the usage of the irstitution and to accept the validity of the 
original appointment and a decree is passed on the compromise, such a decree is 
not illegal. 


The nature and validity of compromise decrees discussed. 

Appeal against the dec-ee of the Court of the Subordinate 
Judge of Mayavaram at Kurbékonum in O. S. Nos. 33 and 53 of 
1907 respectively and petition under S. 115 of Act V of 1908 
praying the High Court to mvse the order of the Court of the 
Subordinate Judge of Mayavarsm at Kumbakonum in O. 5. No. 
33 cf 1907 dated the 30th Sept=mber 1910. 

S. Srinivasa Atyangar am T. 4 Gopalaswami Mudahar for 
the Appellant. 

R. Sadagopachariar and 7 Narasimha Iyengar for the Res- 
pondent. 

The Court delivered the flowing 

Judgments :— The Chief Jvstice.—In Appeal No. 36 of 1911: — 
This appeal relates to the headsEip of the wealthy Mutt or Adhinam 
of Dharmapuram in the Tanjare District the affairs of which are 
unfortunately the subject of endless litigation before us. Sivagnana 
who wag for many years Eandarasannadhi or head of ‘the 
Mutt filed O. S. No. 86 of 1606 ‘in the Subordinate Court of 
Kumbakonum to set aside a deed of relinquishment Ex. §, 


| | 
f F 
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executed by him in 1903 in favour of Manikkavasaka, the defend; 
ant in this suit, whom he had previoasly ordained and nominated 
as junior Pandarasannadhi with the right of succession according 
to the custom of the institution. Sivagnana died shortly after the 
institution of the suit and the present plaintiff sought to be 
brought on the record as his legal representative on the ground. 


' that the day before he died, Sivagnana had ordained him and 


executed a will in his favour. It was held by the Subordinate 
Court, and by this Court on appeal, that the plaint in O. S. No.. 
86 of 1906 called in question the right of the defendant to be 
junior Pandarasannadi as well as his right to enjoyment of the 
Mutt properties under the deed of relinquishment, and it was 
accordingly ruled at the instance of the present. plaintiff that the 
suit did not abate on Sivagnana’s death, and under S. 367 of the 
Civil Procedure Code, the Court stayed the suit and left the plaint- 
iff to bring the present suit against Manikkavasaka to establish 
that he is the legal representative of the deceased Pandarasannadhi 
and so entitled to continue O. S. No. 86 of 1906. 

This suit necessarily involves the question whether the defend- 
ant Mannikkavasaka had been lawfully appointed junior Pandara- | 
sannadhi, and also the further quest on whether he was lawfully 
removed during the life time of Sivagnana, as, if not, he and not 
the plaintiff is the legal representative of the deceased. Accordingly 
the pleadings and issues in this case cover much the same ground 
as the principal suit. During the pendency of this suit the defend- 
ant Manikkavasaka has also died aftar nominating and ordaining 
a successor who has been brought on the record as his legal re- 
presentative, so that the contest s now between the plaintiff 
claiming as ,nominee of Sivagnana and the present respondent 
claiming as the nominee of Manikksvasaka, 


The Subordinate Judge has dis_nissed the plaintiff's suit on 
two grounds that Manikkavasaka nust be taken to have been 
validly appointed and not to have been removed and that he was 
consequently Sivagnana’s legal representative, and secondly on 
the ground that the plaintiff has+ failed to prove the will and 
ordination on which he relies to establish his character of legal 
representative. Hither of these find.ngs is sufficient to dispose of 
thé present suit. | ‘ 

. As pointed out by the Subordinate J udge in his very careful 
Judgment, this cage is the last stage n a long dispute between the 
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defendant and an opposing fc:ion in the Mutt headed by one 
Somasundara Thambiran, =h> at one time belonged to the 
institution and subsequentlz became the head of the wealthy 
Tiruppanandal Mutt. Thes= cpponents of the defendant endea- 
voured in thefirst instance fo prevent his nomination as junior 
Pandarasannadhiand afterwards to get that nomination revoked. 
In the course of the dispute we find Sivagnana a weak and fecble 
old man embarrassed by: tk: “oad of debts accumulated by his 
management acting under tka influence firstof one side and then 
of the other. 


We first find him ordair ng and nominating the defendant on 
22-4-1900 (Ex. XXIII) in snitc of the pendency of a suit,—subse- 
quently dismissed—to prevent zim from making the appointment, 
and then on 27-9-1900 givirz z power of attorney to the defend- 
ant. On 19-6-1901 he cancelled the power by Exhibit MM. 
which contained injurious Gaarges against the defendant The 
. defendant on 2-7-1901 by Exkibit UUUU surrendered the pro- 
perties he had taken possessian of under the power, and a few 
days later Sivagnana execatel X by which he withdrew the 
charges against the defendant contained in Exhibit MM. Two 
months later on 12-9-1901, ae purported by Ex, K to remove the 
defendant from the position of junior Pandarasannadhi on account 
of malversation and on vage charges of sexual immorality of 
which no particulars whatevar were given. Thus challenged the 
defendant preferred a crimi=al complaint against him for defa- 
mation, and also filed a Civ Sit O. S. No. 74 of L901 questioning 
his alleged dismissal. The next thing was that a compromise 
was arranged, The defamacion case was withdrawn, and the suit 
was settled by a razinamah ix, P 2 in which it was recited that 
the defendant Sivagnana hed on further enquiries ascertained 
that the accusations made agairst Manikkavasaka were groundless, 
and that there were no reas=ne for dismissing him, and by’ which 
his right was recognised and 5 vas further agreed that certain pro- 
perties belonging to the Mus saould be handed over to him. On 
this a decree Ex. P 1 was passed on 2-1-1902 declaring him to 
be the junior Pandarasannsdki and the deed of dismissal to be 
null and void, and restrainirz Sivagnana trora appointing any one 
else as junior‘ Pandarasanne ih 


f Eighteen months later m T-6-1903 Sivagnana executed a deed 
of relinquishment Hx. 5 b7 which he retired in favour of the 
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defendant, and sometime’ afterwards: made his way to Benares. 


` He returned from Benares early in 1906 and went to stay with 


the defendant’s enemy Somasundara at the Tiruppanandal Mutt 
whence he sent the defendant on 12-5-1906 a notice, Ex. T of 
his intention to file a suit for declaration that Ex. S was invalid 
and to recover the Mutt properties. : A suit was subsequently 
filed as O. 8. No. 86 of 1906 for that purpose. It has been 
contended before us that Ex. T amounted to-a fresh dismissal 
of the defendant from the office of junior Pandarasannadhi, 
but we do not so read it. There is, however, oral evidence that 
on two occasions after his return Sivagnana purported to dismiss 
the defendant from this office also. Sivagnana died on the morning 
of the 1st December 1906, as alleged by the plaintiff, or on the 
evening of the 30th November as alleged: by the defendant. . 
According to the plaintiff's case Sivagnana conferred abishekam 
upon him on the 30th and also executed a will Ex. W nominating 
him as his successor, but the finding of the Subordinate Judge 
is‘that the alleged abishekam and will have not been proved. 
This is a brief ‘statement of the -facts which are more fully set 
out in the Judgment of the Subordinate Judge. i 

The fifth and sixth issues dealt with the validity -of the 
defendant's original appointment, and with the question whether 
Sivagnana was entitled to dismiss him, referring to the first dis- 
missal under Ex. K. 

It appears from a note made-by the Subordinate Judge in his 
record of the evidence that it was arranged, probably at the 
suggestion of the defendant’s pleaders, that evidence on these 
issues should be reserved until after the disposal of issues 7 to 8. 
as to the compromise decree in O. S.No. 74 of 1901 which if 
found in favour of the defendant would make issues 5 and 6 un- 
necessary. 

It will be ccnvenient to consider in the first place whether 
the compromise decree in.O. S. No, 74 of 1901 is valid and 
binding. As already stated it was entered into after Sivagnana 
had purported to dismiss the defendant by Ex. K and defendant 
had replied by filing a complaint for defamation and a suit to 


declare the alleged dismissal illegal. The Subordinate Judge has 


found that it was brought about after protracted negotiations and 
on the independent advice of persons who had the interests of the 
institution at heart and not by means of any pressureor op- 
pression on the part-of the defendant. If Sivagnana was not in 
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a position to justify the chatzes he’had made against the defend- 


ant, it was eminently poper for him to withdraw them,. 


instead of committing ‘the Must to further ruinous litigation. 1 
do not however consider it recassary to pursue the matter further, 
because in my opinion the Gonsent/decree in O. S. No. 74 of .1901 
was binding on Sivagnana and is also binding on the present 
plaintiff who claims througlk han, and even if there had been any 
grounds for setting it aside by suit, such a suit became barred 
during the lifetime of Sivagnana. A consent decree is binding 
on the parties to the suit until it is set aside just as much as if it 
had been passed after contest. Fateh Chand v, Narasing Das 1, 
citing In re South American ane Meaican Banking Co 2. The effect 
of the consent decree in QO. S. No..74 of 1901 is to establish as 
against Sivagnana and those who like the present plaintiff claim 
through him that the defendant had been duly appointed junior 


Pandarasannadhi and contiruel to: hold that office at the date of. 


the decree. Consequently, utless he was subsequently removed, 


he was junior, Pandarasannadhi. at the death of Sivagnana and. 


then became his. legal representative and entitled to succeed to 
his office. As regards ths dlleged illegality in the compromise 


decree in so far as.it restrains the plaintiff from removing the 


defendant in case of future misconduct, I do not think that this 
would be any ground for seting aside the decree altogether in a 
suit by Sivagnana for that purpose, for it does not affect the consi- 
deration obtained by Sivagnana for entering into the compromise. 
See also Kearney v. Whitelcw2n Colliery Co. b 


It is, however, found by the Subordinate Judge that after his 
return from Benares in 1905 Sivagnana purported to dismiss the 
defendant and it is contended that these dismissals were operative. 
To succeed in this contention it would be necessary for the plaint- 
iff to get over the deed of relirguishment Ex. S executed in 1903 
by Sivagnana in favour of tre defendant which is attacked among 
other grounds as having been procured by coercion and undue 
influence and so liable to be sei aside in the present suit. It is 
however, unnecessary to ccnsder this question because assuming 
that Sivagnana continued o aold the. office of Pandarasannadhi 
after the execution of Ex. S and that as such he was empowered 
to dismiss the defendant’ fom the office of junior Pandara- 


1. (1912) 22 C. L. J. 388: | - 2, (1896) 1 Ch. 37. 
i . 3. (-893) 1 Q. B. 700. l 
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sannadhi, itis not shown that the defendant received any notice 
or was given any opportunity of answering the charges on which 
Sivagnana purported to dismiss hia. It has been contended 
before us that the defendant only held office at the pleasure of 
the Pandarasannadhi and that consequently the latter was entitled 
to dismiss him without giving him any opportunity of being 
heard. The nomination and ordinasion of a junior .Pandara- 
sannadhi is the customary manner of providing for the line of 
succession. in Mutts of this kind, and it is not shown that the 
Pandarasannadhi has any power of arbitrary dismissal, while on the 
other hand, it has been held, in a previous suit relating to the in- 
stitution that he may dismiss for good cause. In Vidyapurna Thir- 
thaswami v. Vidyanidhi Thirthaswami 1, where the question was 
whether a Pandarasannadhi forfeited his position as such by rea- | 
son of lunacy recourse was had to the analogies of ‘the Canon Law, 
and applying those analogies to this case, the position of the 
junior Pandarasannadhi during the lifetime of the elder would 


- appear to be that of a co-adjutor with the right of succession, a | 


right of which ke cannot be deprived except for grave cause. 
When an office is held at pleasure the incumbent may be removed 


“ even on charges of misconduct without any opportunity of being 


heard, because he is removable „at pleasure without any mis- 
conduct at all, but in all other cases, ‘the objection for want of 
notice” “in the language of an old case” “can never be got over. 
The laws of God and man both give the party an opportunity to 
make his defence -if he has any.” Rez v. Chancellor and Master of: 
the University of Cambridge 2, and Cooper v. Fhe Wandsworth, 
Board of Works 8. In Willis v. Gipps + the principle was applied to 
the case of a Colonial Judge who held office at the pleasure of the 
Crown but was also removable under a statute by the Governor and 
“Council of the Colony for neglect of duty or other misbeliaviour and 
it was held by the Judicial Committee that this order of amotion 
was bad because made without notice. It is not suggested in the 
present case that any notice was given to’ the defendant by Siva- 
gnana of the charges on which he purported to dismiss him after 
his return from Benares, and consequently such dismissal is 
wholly void and inoperative and the defendant, if he had not 
already succeeded by virtue of Ex. S, remained the junior Pandara- 
sannadhi and on Sivagnana’s death was his legal representative 


1. (1904) I.L.R. 27 M. 485. 2. (1723) 1 Str. 657=8 Mod. 148. 
3. (1863) 14 C.B.N.S. 180. 4. (1846) 5 M.P.0. 379=6 State Trials New Series 311, 
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and entitled to succeed hirz This is sufficient to dispose of 


the present ` case, but as to -he other part of the case I may say 


that after listening to the e1borate arguments which have been 
addressed to us I am not pr=pared to , differ from the finding of 
the Subordinate Judge that tke Abishekam of the plaintiff and the 
alleged will of Sivagnana in ks favour have not been proved, The 
appeal is dismissed with cos. 


Appeal No. 22 of 1911 and Civil Revision Petition No. 25 . 


of 1911 follow and are dism ssed with costs. 


Seshagiri Aiyar, J.:—Ic O. S. No. 86 of 1906 Sivagnana 
Desika Gnana Sambanda sued for.a declaration that Manicka 
Vachaka Desika was not the Sandarasannadhi of the Dharmapuram 
Mutt and that the compromis antered into in O. S. No. 74 of 
1901 is not binding on him. Stvagnana died on the 1st of December 
1906, while the original suit was pending. The present plaintiff 
claimed to have been nominaseé by: Sivagnana as his successor 
and applied to be brought or tke record as his legal representative 
to continue the suit against fae defendant. Manicka Vachaka, the 
defendant, pleaded that the suit abated with the death of Siva- 

_gnana and that plaintiff was aci the legal representative of the 
deceased. On this applicatim to be brought on the record the 
High Court agreeing with the Court of First Instance directed the 
plaintiff to establish his claim as the legal representative in a 
regular suit. The present sit, O. S. No. 58 of 1907 is the out- 
come of that order. f 


The plaintiff's case is that Sivagnana appointed him as 
his successor by a will exesated on the 30th of November. and 
that the necessary ceremon,- cf Abishekam was performed on 
that day. He impeaches fhe validity of Manicka Vachakar’s 
nomination by the will of Sivagnana on the 22nd of April 
1900 on yarious grounds. =e says that the will was brought 
about in order to avoid & conviction for defamation and 
that it was cancelled by the ater will of the 12th September 
1901. He further alleges thas Manicka Vachaka was unfit to be a 
Pandarasannadhi in consequence of immorality and that Siva- 
gnana validly revoked the nc mmation. As regards the compro- 
mise in O.S. No. 74 of 1901 tke plea was that it is ultra vires in 
that it restrained Sivagnana f>m making any further appointment 
and that it was beyond the power of a Pandarasannadhi to con- 
sent to the terms embodied iz it. Therelinquishment of the 7th 

37 € ; 
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June 1903 is attacked on the ground of undue influence. The 
plaintiff prays for a declaration that the defendant was not the 
lawful ‘Pandarasannadhi of the Dharmapuram Mutt and for the 
recognition of his right to succeed Sivagnana. 


The defendant (who died pending the appeal after nominating 


his successor who is the present respondent) fraversed all the 
allegations and maintained that his nomination was proper and 


. valid, that the razinamah was binding on Sivagnana and ‘that the 


relinquishment clothed him with full rights even during the 
life-time of Sivagnana. ; 

Before discussing the various questions of law which have 
been very ably argued in the appeal, I shall deal with issues 3 and 
3 (a). which relate to the.plaintiff's nomination, The Subordinate 
Judge has dealt with this question at considerable length and al- 


‘though I am not prepared to agree with all the reasons given by. 


him, I agree in the conclusion at which he has arrived. 


©: The will is said to have been made on the afternoon 
of:"the’ 30th November in Tiruppanandal, where Sivagnana 
had‘been_living since his return from Benares 6 months ago. 
Sivagnana died on the morning ofthe lst of December. The 
will, Ex. W, was not registered. Evidence has been let in 
to show that one Muthu Aiyar was asked at about Š P.M. to goto . 
Thiruvadamarudur (8 miles from the place) to bring the Sub- g 
Registrar. Muthu Aiyar went there only: next morning with 
Exh. SS. The Sub-Registrar learnt at about 7-30 that the testator 


.was dead and therefore did not go to Tiruppanandal. The will was 


apparently thought of on the 29th according to the plaintiff, and 
if.that is true, it is impossible to believe that the Thambiran of 
Tiruppanandal’ Mutt who was helping Sivagnana, who was a 
gentleman of great influence would not have senta messenger to 
Thiruvadamarudur early inthe day on the 30th to bring the Sub- 
Registrar, There is considerable force in the suggestion of Mr. 
Sadagopachariar that Exh. SS was written to create evidence and- 
not with the intention of procuring the attendance of the Sub- 
Registrar. Another circumstance is that the will does not refer to 
Abishekam which according to the evidence preceded its exe- 
cution. Mr. Sadagopachariar’s suggestion that this important ` 
matter was left out because there was no Abishekam and that 
the. will when got up did not therefore mention itis entitled to: 
weight. . 
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i A significant fact is. that Somasundara Thambiran, the: head 
of the Tiruppanandal Mutt did mot. attest the will. It was under 


his protection the testator l več. There can be no doubt that ` 


he was the man on whom Ssvagnana relied for everything. If it 
was a genuine will his failure to attest is not easily explainable. 
It is true that all the attestizg witnesses have been examined in 
the case and support the will, Almost all of them were- under 
the influence of Somasundarsm. No doubt at Tiruppanandal it 
is not easy to get witnesses thc would not be beholden to the 
head of the Mutt in some wez cr other. At the same time too 
much stress should not be laid an the number of attestors and their 
consistency in supporting the wll. Ido not think that the evi- 
dence of D. W. No. 2 is entiflec to credit when it is not support- 
ed by his certificate Hx. XVII. I see no reason to think that the 
Sub-Assistant Surgeon was 703 speaking the truth. Even on 
that evidénce I must say that the signatures in Ex. SS and 
. W do not satisfy me as those of the testator. They are not those 
of a person who had gone through the fatiguing ceremony 


of Abishekam an hour 2atlier and who died the next 


day. I do not think .it fair to compare these signatures 
with that in Ex. XIII (c); because it is clear to my mind that 
Sivagaana was feigning illnaseat that time, The Subordinate 
Judge is apparently of opiniin that the draft will was itself a 
concoction. Although to-m} mind the language of the document 
shows that it was not the procuciion of Mr. Ramasubbier, there are 
ample grounds for believing thas this draft was in existence before 
the’ 49th of November. Tse pencil interlineations by Soma- 
sundara show that he wartel the will to contain æ clause 
enabling the plaintiff to prozcate the suit. It was scored out. 
If it was a concoction afer the Ist of December such ‘an 
interlineation would not have taxen place. Nor am I satisfied that 
pleader Doraisami Pillai wae nd speaking the truth when he said 
that he had the will on theevenirg of the Ist of December. What 
he says about what he heard before he started for Tiruppanandul 
must be due to lapse of memory. It is curious that the will 
should have been handed over fa such hot haste ,to Doraisami 
Pillai. I, however, see no reæon to disbelieve his evidence, _ The 
will was apparently brougks into existence before Dovaisami 
Pillai arrived and it was thozgkt safer to. 'entrustiit- toa respect- 
able. pleader than to keep itat: -Tiruppanandal. Oh -the- bread 
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facts of the case, I am not satisfied that the evidence adduced by 
the plaintiff is sufficient to establish the genuineness of the will. 
I agree with the findings of the Lowér Court on these two issues. 
Even if the will be true. if the plaintiff did not go through the 
ceremony of Abishekam, he has no locus standi ; for it is by that 
ritual, the nominee acquires the right to be installed as Pandarasan- 
nadhi. There is a considerable body of evidence on this question. 
To my mind the non-mention of it in Ex. W is fatal to this part 
of the case. The entry of the expenses in the Mutt account does not 
carry the matter any further. I attach very little importance to 
what the Sub-J udge considers to be developments in the story ; for 
after the cross-examination was directed to details, the plaintiff's 
legal adviser would naturally elicit those details in the examination- 
in-chief. I agree with the Subordinate Judge that the performance 
of Abishekam has not been satisfactorily proved, 


These findings would ordinarily be enough to dispose of the 
appeal, but as the right of the defendant has been strenuously 
attacked on various grounds it is desirable to state our conclusion 
on the various points in controversy so that there may neh be 
room for future litigation. : 


Mr. Srinivasa Aiyangar contended that in order to succeed 
in ‘the suit all that need be shown by the plaintiff is that he 
acquired all the rights which Sivagnana was capable of conferring 
on his chent, and that the rights of the defendant need not be 
gone into in this litigation. Ido not think that this contention 
is well founded. . The plaintiff as legal representative must show 
that he has stepped into the shoes of the deceased with all the 
attributes which he claimed. It is open to the defendant to prove 
that the deceased had no rights to transmit: The right of repre- 
sentation is claimed with reference to an office, and it is un- 
doubtedly within the competency of the defendant to show that 
the office was full and that there was no room for a successor. 
The learned Vakil’s contention amounts to saying that the repre- 
sentation need only relate to all that the deceased was possessed 
of at the date of his death. This may or may not be the correct 
position to take where the deceased sued in his individual capacity: 
Probably in such cases, all that the applicant need show is that he 
is full heir tothe party who is dead. But where the suit is 
brought in a representative capacity, the legal representative 
must show that the estate, devolved on him. The estate in 
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this connection is not the estate which the deceased had, but 
the estate which he represented, that is the estate to which he laid 
claim. If there was no estate outstanding, there can be no legal 
representation. I realise that the effect of such a decision is to 
compel the person seeking to come in asa Tegal representative to 
„prove the very matters in controversy in the main suit. - I do not 
see much hardship in this. To hold otherwise would be to 
expose the defendant to attecks from persons who could establish 
no claim to the trust of which he is in possession. In my opinion, 
the import of the words in O. XXII, R. 3 (1) “ where a sole plaint- 
-iff dies and the right to sue survives” shows that the applicant 
should be in a position to Jay claim to the right which was 
agitated in the suit. Conversely the defendant can show that the 
person who seeks to continue the litigation had not acquired the 
right claimed, because that right was vested in himself. I am 
therefore of- opinion that this’abjection. fails. 


In dealing with the right of the defendant, the first piii on 
which Mr. Srinivasa Aiyangaz lsid great emphasis was:that the posi- 
tion of a junior Pandarasannedhi is not a free hold office ; but that it 
is a position held during thepleasure or will of the senior Pandara- 
gannadhi, the appointer. Lam not inclined to hold that it is a 
freehold office in the sense in which the Subordinate Judge desig- 
nates it. But I feel no doubt that the appointee does not hold 
it at the will or pleasure of the appointer. Under the Hindu Law 
the property of a hermit or an ascetic is inherited by the preceptor 
and after him by his disciple: Mitakshara Ch. II, 9. 8. See also 
Yajnavalkya Smrithi, Slokas 187, 188 and 191. In the cases of 
Mahants or heads of Mutt, the same rule would apply, although 
the precedence given to the preceptor is open to question, It is 
now well-established that the-rule of succession among the Matadhi- 
patis must be deduced from the usages of the Mutt. See 
Greedharee Doss v. Nundokisaoze Doss, Mohunt 1 and Ramalin gam 
Pillai v. Vythilingam Pilat *. In the first of these two 
cases, their Lordships of she Judicial Committee inclined to 
the view that the ordinary mode of succession in Mutts is by 
appointment of the successor by the. predecessor either by will 

‘or By word of mouth, That 1s the practice in all the import- 
ant Mutts in this Presidency. Now, the question is whether this 
power of appointment carries with it the absolute power. of dis- 

user) M. L. A. 405. . - ~ . 2. (1898) È R207. A. 150. 
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missal as was strenuously contended for by Mr. Srinivasa Aiyangar, 
or whether by the appointment, a status is acquired: by the 
appointee which is not lost unless removed for good cause. 
After listening tothe very able argument of the learned Vakil for . 


‘the appellant, I feel no hesitation in holding that the appointer 


has not the absolute power to dismiss which is claimed for him, 
Before dealing with the cases cited, I shall refer to what takes 
place on the nomination of a successor in this Mutt. Ex. C, 
the plaint in’ O. S. No. 21 of 1900 mentions in para. 4, 
the ceremonies that have to be gone through in selecting a succes- 
sor and also those which the’ person selected has to undergo. 
The most important of these is the Abishekam. The rites to be 
observed on. this occasion are described by the plaintiff as his 38rd 


witness. This may be taken to represent correctly what happens. 


when ajunior Pandarasannadhi is anointed. It is also in evidence 


_ that the senior Pandarasannadhi himself offers puja to the junior, 


because by the Abishekam the junior attains godhead. The Abi- 
shekam. enables the junior to initiate disciples himself. He per- . 


` forms separate puja to gods Vignesvara and Subramania. He is 


called the Sadhaka Acharya, or co-adjutor with the senior. These | 
being the attributes with which the junior is invested, I am unable 
to accede to the suggestion that he acquires no status and his posi- 


` tion is dependent on the good will of the senior. To my mind, 


by these ceremonies the senior is instituting an heir to himself, 


-It may be that the analogy of the adopted son would not apply in all 


particulars. I am willing to concede that the right of removing 
the junior for proved misconduct inheres in thé senior. Other- 
Wise a person once anointed must be retained even if he has 


` proved himself utterly unfit to hold the religious office. But the 


grounds of removal must be such as would disentitle the senior 
himself to continue in office. Subject to this reservation I am of 
opinion that the person appointed under a will and to whom 
Abishekam has been performed becomes the heir presumptive, 
entitled to succeed to the headship on the happening of a vacancy. 
Mr. Srinivisa Aiyangar relied strongly on Sitapershad v. Thakur 
Dass 1. In that’ case, the right of appointment vested in the 
incumbent in possession. The Mutt was a mourosee Mutt, an 
incident of which was the right of selecting a successor vested in 
‘the Mahant for the time being. The report does not show that 





1. (1879) 6 C. L. R. 78. 
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after te: process of selection any ceremony was gone through by 
which the nominee became sanctified and competent to initiate 
disciples. Moreover, it was found ih that case that the successor 
was found guilty of immoral eonduek which led to his supercession. 
Mr. Justice Prinsep lays dawn too broadly’in my opinion that 


the appointee holds his position “ until the appointment has been’ 


declared to be a bad appointmens and invalid.” The learned J udge 
would give this right of declaretion absolutely to the appointer. 
The facts of the case befcre the learned Judge might have 
justified that view. But I =m not prepared to accept it as a 
general rule of law governing saccession in similar institutions. 
Reference is made among she cases cited in: argument toa 
decision of Glover and Romssh Chunder Mitter, JJ. to the effect 
that the appointment cannot be-cancelled. The decision. has not 


"been reported and is not-avnilable for reference. Samarendra: 


Chandra Deb v. Birendra Kisho-e Deb 1, was next relied on. In 
that case it was found that th= T per4 Raj was entitled to nominate 
his successor as Job Raj from among the members of the family. 
It was not denied that the pereon so nominated would succeed 
to the Raja if he survived bem. But it was contended that 
as the right of succession wes contingent upon ‘the plaintiff 
surviving the reigning prince, a suit ‘for declaration will nob 
lie. There were other important questions raised in the case. The 
Full Bench after deciding thet the Calcutta Courts had no 
jurisdiction, held that the plaint was not entitled to a declara- 
tion. It is doubtful wheth=r this decision is correct, having 
regard to the ruling of the Ccarfof Appeal in England in the Law 
Times Reports and to the pr-vision and illustration to S. 42 of 
Specific Relief Act. “The Tabutta High Court accepted the 
principle of the .prévious decsicmm in Beerchunder Manikkya v. 
Rajcoomar Nobodeep Chunde- Deb. Burmono 2, However that 
may be, these decisions are n= cuthorities for the position that a 
junior Pandarasannadhi has rot a recognised status which he can 
protect when that status is ‘denied. Sellappaswamy v. Manikka- 
swamy 2, was disposed of or ine failure to plead -the proper 
cause of action and is not a ccnstlered authority binding on us. 
The English decisions tc which our attention was drawn by 
the learned vakil only lay down that the power to appoint carries 
wih it the power to dismiss. That position is not denied here. 
, (1908) I. L. R. 35 C. 771. 2, es) I. L. R. 9 C. 686 at 553. 








(1911: M W.N. 3 
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The power no doubt can be exercised for good cause shown ; and 
especially in religious institutions where the appointment carries 
with it a certain dignity and is construed by worshippers as imply- 
ing ‘sanctity of the person, it would lead to disastrous results to 
hold: that the appointee is dependent for his position on the will 
of the appointer. The attempt to show that the usage of the 
institution warrants the arrogation of such extraordinary powers 
has not been successful. The observation of the Subordinate 
Judge in MMM does not find support in the Appellate Judgment 
Ex. A. Exs. SSSS series only show that the junior Pandara ' 
is subordinate to the Pandarasannadhi. I am clear that the 
usage of the institution does not justify the claim made on behalf of 
the appellant. On ‘the other hand, there are numerous instances in 
this Presidency of the junior being regarded as the unquestionable 
successor to the ‘office. The consciousness of the people is entirely 
opposed to the-contention advanced 'in this behalf. This being my 
view, I do not consider it necessary to examine at any length the 
English decisions quoted by the appellant. In Marquis cf Aberga- 
venny v. Bishop of Llandaff 1, there was an absolute discretion | 
given tothe appointer. In The Queen v. Manchester and Sheffield . 
Railway Company 2, the appointment was to be during the plea- 

sure of the person appointing. On the other hand, it was held in 
Wright v. Zetland (Marquis) 3, appointees who held office during 
pleasure should not be removed without good faith. In a very 
elaborate judgment Bashyam Aiyangar, J compares the postion of 
the head of the Mutt to a Corporation Sole and says that “ as in the 
case of a bishopric, perpetual succession in a Mutt is secured by the 
provision for nomination of a successor.” Doubts have been cast: 
upon certain dicta in this decision in relation to the rights of 

property possessed by the head of the Mutt, but I do not think 

the principle which is enunciated in this sentence has even been 

taken.exception to. My conclusions on this point of the case are:— 

(a) that the head of the Mutt is entitled to appoint a junior 

Pandarasannadhi, (b) that this junior has a recognised status, (c) 

that he is entitled to succeed to the headship, if he survives the 

appointer, (d) that for good cause shown he can be removed, (e) 

that the tenure of his position is not ‘dependent: upon the good 

will of the appointer and(f) that it is not open to the head of the 

Mutt to dismiss him arbitrarily. — 


1. (1888) 20 Q. B. D. $60. 2. (1854) 4 EL & BI 883.. 
, (1908) 1 K B. 63. 





t 


PART VIIL] THE MADRAS LAW JOURNAL REPORTS. - 289 


The next branch of Mr. gaas Aiyangars argument was 
directed to showing that the anpoihter is the sole Judge for 
ascertaining whether the appointee is guilty of conduct which 
disentitles him from continuing to hold on, and that Courts 
are not competent to scrutini= his reasons or to question 
“his discretion. There have no doubt been cases where it has 
been held that the sufficiency of the reasons is not for the 
court, Hayman v. Governors of Rugby School 1 and Hill v. The 
Queen 2 . In another class’ of cases it was held that where a club 
or association is proprietory, dismissal from it need not be after 
enquiry, Baird v. Wells 3. It was contended that this Mutt was 
a voluntary association and that comsequently the head of the 
association had plenary powers to expel a member including the 
junior Pandarasannadhi. I do not grant the premises, The 
origin of these Mutts has been ex>lained elaborately by Sir Arthur 
Collins and Muthusami Aiyar,JJ in Gyana Sambandha Pandara 
Samadhi v. Kandasami Thanbiran £. It is enough to state for 
the purpose of this case that they are not voluntary brotherhoods. 
They owed their existence in most cases to the piety of the 
ancient Rajas who founded Mutts to impart religious in- 
struction ; in some cases, the spesjal sanctity of individuals was 
availed of by disciples to endow property to the institution founded 
in his name and honour. ‘The fact that the Pandarasannadhi 
has a synod of Thambirans rom whom he selects his successor 
does not make the Mutt a volurtary association. They are not 
proprietory clubs in the sense in which Stirling, J. uses the term 
in Baird v. Wells 5, Green v Howell 6, only construes the 
articles of the association es conferring unrestricted powers 
of expulsion. On the other hand, in Wallis v. Gipps 7, the 
dismissal of, a Judge without enquiry by the Colonial Governor, 
although the Judge held ofice only during the pleasure of 
the Queen was held invalid by’ the Judicial Committee. The 
general principle is well-establiched that no one who has a 
recognised status or office can be removed for misconduct without 
giving him an opportunity to show cause against his removal. I 
am therefore of opinion that the eancellation of the appointment 
is of no effect by itself. In this connection I cannot help 





1, (1874) 18 Eq. 28. 2, (1854) 8 M. P. ©. 188. 
8. (1890) 44 Ch. D. 661. 4. (1887) I. L. R. 10 M. 875. 


5. (1890) 44 Ch. D. 661, 677. 6.” (1910) 1 Ch. 495. 
f 7. (1846) 5 I. P. O. 379, 
38 : 
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expressing my regret that theSubordinate Judge should have 
declined to receive evidence on two of the issuesin the case. 
In a case of such magnitude which engaged the attention’ of the 
Court for over 6 months, evef y part of the case should have been 
heard and adjudicated upon. However I agree with the learned 
Chief Justice that this case can be pe disposed of on the materials on 
the record. 


Closely connected with the argument that the defendant 
could have been removed by Sivagnana without notice was the 
contention that the defendant forfeited his rights by ‘the various 
acts of misconduct alleged against him, Ex. K. Iam in agree- 
ment with Mr. Srinivasa Aiyangar that if the head of the Mutt 
or the junior is proved to be living an immoral life, he is liable to 
beremoved. There can beno condonation of such an offence 
as in the case of breach of trust by trustees where it has 
sometimes been held’ that the full leach should be given 
an opportunity to mend his ways before bringing in an empty 
leach to feed on the trust resources. Celibacy and a scrupulous 
avoidance of sexual indulgences are of the essence of the position 
held by these persons. Devotees of both sexes resort for initia- 
tion to them and it would cut at the root of the whole system, if 
the heads of the Mutts are permitied to live profligate lives, In 
the Narada Smrithi, it is stated “asa wa R ea: MI Ge: TATA 
sf qu”. This power possessed by the king is delegated to the 
Courts: and when a clear case is made out shat a religious ascetic 
who ought to set an example of sexual purity is leading an im- ' 
moral life, the courts will find no difficulty in dismissing him 
from office. But it does not follow that suspected immorality 
entails forfeiture. This would lead to complications and would 
encourage baseless insinuations. Until the accusation is openly 
made, and found, the incumbent should not be disturbed from his 
office. The learned Vakil has quoted no authority for the extreme 
contention that a forfeiture is incurred by an ascetic’s immoral 


" conduct. 


I agree with the Subordinate Judge that the relinquishment 
by Sivagnana did not deprive 2im of his religious office. I under- 
stand Hix. S in the same way as he does. Moreover I am not 
satisfied that Sivagnana was a free agent at the time of the release. 

The real point on which the defendant’s right rests is the 
compromise evidenced by Exs. Pl and 2. The facts leading up 


y 
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to the compromise are fully stated by the Subordinate Judge. 
The learned Judge in one place. seems to suggest that the pendency 
of the criminal prosecution for defamation against Sivagnana was 
one of the factors which led jo the compromise. The evidence 
of Mr. Krishnaswami Aiyangar which. I see no reason to disbelieve 
makes it clear that Sivagnana was harassed in all ways, that he 
was an imprudent manager, hac incurred heavy debts, found it 
impossible to carry on his religicus and secular duties owing to the 
number of claims made against him and that he sought relief from 
all this worry by making the Jefendant the virtual manager of the 


institution. . He had competent advisers and influential adherents. ` 


I do not believe that the defamasion case inany way affected the 
compromise. After all it was a compoundable criminal offence. 
I do not agree with the contension that the compromise was 
vitiated by any agreement to stifle prosecution. The next conten- 
tion of Mr. Srinivasa Aiyangar i that as the comproniise decree 
included an injunction’ restrainng Sivagnana from making an 
appointment of a junior Pandarasannadhi under all conceivable 
circumstances, the decree is invalid altogether. Itis true that the 
last clause is bad. As I have said already, the defendant was 


liable to be removed for good cause shown against him or he. 


might die in the lifetime of she head of the Mutt. Therefore it 
was not competent to the Scbordinate Judge to grant an in- 


junction permanently depriving Sivagnana of the exercise of his | 


power of making a fresh sppointment. But, in my ‘opinion 
this portion of the decree ic severable from the anterior 
portion. The first part of it confers a right on the defend- 
ant; the second part enforces an: illegal disability. The two 
are not so mixed up as to be inseparable. ‘The true principle 
applicable to mixed stipulations of this nature has been thus 
stated by Lord Hsher in Kearr-ey v. Whitehaven Colliery ‘Co. 1, 
to which Mr. Sadagopachavisr Grew our attention ; “If the con- 
sideration, or any part of it, is illegal, then every promise 
contained in the agreement beccmes illegal also, because in such 
a case every part of the considertion is consideration for the pro- 
mise. Butsuppose there is notaing illegal in the consideration ; 
then upon that valid conside-atDn may be several promises or 
liabilities. If any one of those be in itself illegal, then it cannot 
stand, not because the consileration becomes illegal, but because 


Se an 








1. (1893) Q. B. 700. 
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the promise itself is illegal. It is w bad promise which cannot be 
supported by the consideration. But the other promises which 
are good and legal in themselves remain, and can be supported 
by the good consideration. The rule of law has Jong been 


acted upon, and it was applied by the House of Lords in 


the Netherseal case 1;” See also Newman v. Newman 2. S$. 
24 of the Contract Act is not against this view. I am 
therefore of opinion that the portion of the decree enjoin- 
ing Sivagnana not to make any appointment at all can be severed 
from that portion of it which recognises the defendant’s appoint- 
ment. We have next to see whether as contended before us, 
Sivagnana was not competent to enter into this compromise. 
The objection is based on the ground that as the head of the 
Mutt sues or is sued on behalf of the trust, he has no power to 
accept a compromise to the prejudice of the institution. Before 
dealing with the law bearing on the subject, it may be stated that 
in my view the compromise did not affect the usage of the insti- 
tution in any way. By the compromise Sivagnana was only 
recognising a person who was entitled to succeed had there been 
no aspersions on his character. Sivagnana in the compromise 
withdrew from the position of antagonism which he had taken 
up against the defendant. He was apparently advised that there 
was no justification for his attitude towards the defendant; and 
the compromise decree was only an act of reparation. 

In: Gyana Sambanda Pandarasannadhi v. Kandasami 
Thambiran 8, a compromise regulating the course of succession 
to the Mutt was recognised as it was in consonance with the 
usages of the institution. Myr. Sadagopachariar also quoted | 
Nilakandhen Nambudripad v. Padmanabha Revi Varma 4 in 
support of this position. In the Kamudi case, Sankaralinga 
Nadan v. Rajeswara Dorai 5, the compromise by the Rajah of 
Ramnad was distinctly against the usage of the institution and 
in the teeth of the decree recognising the usage. There are no 
English cases directly in point. It was held in Attorney-General v. 
Leanderfield 8 that an agreement between the next of kin and the 
Governor of the charity to share the estate in a particular pro- 
portion should be given effect to by the Court.” In Tudors 
1. (1888) 20 Q. B. D. 606: on appeal (1889) 14 A. ©. 228. 

. (1815) 4 Maule & Selwyn 66. s. o. 105 E. R. 769. 


2 
8. (1887) I. L. R. 10 M. 375. |. 4. (1894) LL.R. 18 M.. s.c. 4 M.L.J. 288, 
5. (1908) I.L.R. 81 M. 286. (P.C.) 6. (1748) 9 Mod. 286 ; s.o. 88 E. R. 456. 
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Charitable Trusts numerous acthorities arè cited for the position 
that questions relating to the interests of a charity may be com- 
promised (see p. 378). ; 

In all such cases, the master will be brought to the notice of 
the court and its sanction will be obtained for the compromise. I 
do not see why the same principle should not be applied to the 
present case. It was said that the mere acceplance of a compro- 
mise by the court is not proof of its sanction, and the case of 
minors was instanced. In the case of infants, there isa slatutory 
prohibition and a direction to observe certain formalities. It is 
not analogous to this case. Reliance was mainly placed upon the 
authorities which lay down that a trustee should not transfer his 
office to persons in the immediate line of succession. In Madras, 
although there is a course of decisions sounding that way, Mr. 
Justice Bəshyam Aiyangar in ranianathan Chetty v. Murugappa 
Chetty 1, was not prepared td regard it as settled law. The 
Bombay High Court has taken a different view. It is not neces- 
sary in this case to express any opinion on this question as I 
am of opinion that those cases afford us no guidance. The aliena- 
_tion of the Office of Trustee in most of the cases quoted before us 
was vitiated by considerations personal to the parties concerned. 
But where the object of the agreement is to recognise the usage 
of the institution and to accept the validity of an appointment 
which but for the conduct of Sivagnana would have in the ordinary 
course of events given the defendant the right which was secured 
to him by the decree. I see no reason for holding that the decree 
based on such an agreement is illegal. Ido not therefore think 
it necessary to examine the cases quoted by Mr. Srinivasa Aiyangar. 

Mr. Sadagopachariar argusd that the compromise was binding 
on the parties until it was set aside and as Sivagnana died before 
that happened, his rights wers unaffected by the suit. It was 
held in Great North West Central Railway v. Charlebir 2, 
that a decree based on compromise was of no greater validity 
than the contract. If the observations in Rajah Kumara Venkata 
Perumal Raja Bahadur v. Thatha Ramaswami Chetty 3, are 
against the view, I am not prepared to follow them. At the same 
time, it is well-settled that until tlie decree based on the compro- 
mise is recalled, it is binding on the parties to the suit. Lord 


1. (1908) I. L. R. 27 M. 193 at 196=18 M. L.J 341. 2% (1899) A. C. 114 
8. (1911) I L.R. 35 M. 75=21 M. L. J, 709. 
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Esher in The Bellcairn 1 says “ I agree with Butt, J., that when 
at a trial the Court gives judgment by the consent of the parties, 
it is a binding judgment of the court and cannot be set aside by 
a subsequent agreement between the solicitors.” I take the 
reason of the rule to be that although the force of a consent decree 
is derived from the consensus ad idem of the parties, it having re- 
ceived additional validity by being accepted by the court, it 
cannot be set aside by the consent cf the parties'as any other 
contract could have been, but can only be vacated by the 
court by a proper proceeding in that behalf. The court of 
appeal in In re South American and Mexican Banking Co, 2 
affirmed the principle stated in 10 Probate Division 161. It 
follows, therefore, that until and unless the compromise decree 
was set aside Sivagnana was bound by it and the defendant was © 
entitled to the benefit secured to him under it. I agree with the 
Subordinate Judge in holding that the compromise is binding on 
Sivagnana. 

The result of the above conclusions is that at the time that 
Sivagnana made the will and had Abishekam performed on the 
plaintiff, the position of the junior Pandarasannadhi was not vacant 
and consequenfly he had no power to appoint the plaintiff to it. ` 
I have, of course, assumed that the will was made and that the 
Abishekam was performed. I have given my reasons already for 
not believing the story in that behalf. The plaintiff is not there- 
fore the legal representative of Sivagnana. The appeal fails and 
must be dismissed with costs. 

Appeal No, 22 of 1911 and C. R. P. No. 25 of 1911 follow. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir John Wallis, Chief Justice and Mr. Justice 
Phillips. i 
The Madras Times, Printing and Pub- Appellant * 
- lishing Company, Limited. 
V, 7 
C. H. Rogers hes Respondent. 
Libel—Fair comment—Statement of fact and comment—Well founded criticism 
—Meaning of —Statement of facts unessential—May be identified by reference. 
Even a statement of fact may be excused if honest and fair, as comment if it 


appears to be a deduction or conclusion come to by the writer from the facts stated 
or referred to by him or in the common knowledge of the person writing and those 


* O. S. A. No. 60 of 1913. é 30th November 1915. 
1. (1885) 10 P. Ð. 161. 2. (1895) 1 Ch. 37. + 
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to whom the words are addressad provided the conclusion is one that can be 
reasonably come to on the facts. 

‘For the plea of fair comment -o be available, it is nob necessary that the facts 
on which the inference is based shouldbe specifically stated ; it is sufficient if those 
facts are identified by clear referenze. g 

Whether a particular statement is a statement of fact or isa comment, is a 
question of fact to be determined with reference to the circumstances of each case, 

The statement that criticism must be well-founded, means no more than that 
it must be such that a fair minded man might upon the facts bona fide hold the 
opinion expressed. 

On Appeal from the decree of the Honourable Mr. Justice 
Sankaran Nair, in the ordinary Original Civil Jurisdiction dated 
30th March 1914 in Civil Suit No. 119 of 1918. 

The facts are fully set out in the Judgment. 

C. P. Ramaswami Atyar and A. Duraiswami Aiyar for the 
Appellants. 


Sydney Smith instructed by Short and Bewes for the Res- 
pondent. 


The Court delivered the following : 
Judgment :—The Chief Justice :—This is an appeal against 
the Judgment of Sankaran Nair, J. giving the plaintiff a decree 
for Rs. 3,000 as damages for an alleged libel published by the 
defendants, the Madras Times, concerning the plaintiff. The 
learned Judge held that the published matter was defamatory of 
the plaintiff, that the justification pleaded was not proved, and that 
the defendant was not protecsed by the plea of fair comment. 
It is with regard to this last point that this case has been 
mainly argued on appeal, amd it will therefore be as well to seb out 
the passage in which the learned Judge may be said to have direct- 
ed himself as to the way in which this plea was to be dealt with: 
“ This rule of fair commen; itself indicates its limitations, The 
defendant was ‘cnly entitlec to express his opinion on facts which 
are true. , His assertion of facts on which his comments are 
founded must be correct ; for instance, in this case he must prove 
this statement that the plaintif foinented the strike and tried to 
stop the conference. The pls. of fair comment protects only what 
purports to be a comment on fact and not those statements of facts.” 
Nor was the defendantreniitled to make any imputation on 
the plaintiff's moral character, unless he is prepared to justify it 
by proving it to be true. Iùputation of-sordid and dishonest 
motives has to be justified. The writer’s opinion must be 
shown to be well-founded, aad a correct inference from the 
facts commented on. For the decision in this case it is necessary 
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to keep this in mind. If the defendant had truly set forth in the 
article what the plaintiff or the society had done and then stated 
that such conduct shows him to be dishonest or mischievous, or. 
that it shows that he must have been actuated by sordid motives, 
the defendant would be within his rights to make the imputation. 
He has only to prove, if it is denied, that the plaintiff has com- 
mitted the act alleged to have been done by him. The reason is 
that if the defendant's opinion is erroneous the article carries 
with it the antidoteas it enables the reader to form his own 
conclusion. But if, without giving his reasons, he only says 
that the plaintiff has been actuated by sordid motives, then 
he has to prove the facts from which such inference might 
be reasonably drawn. He has to prove, in fact, that his 
inference is correct. It is not enough for him to prove facts 
which might raise a suspicion, or plead that it was a conclusion 
which an honest person might arrive ab; because he has already 
done the mischief. If the facts were capable of suggesting two 
inferences, he should have stated the facts on which his comment 
was based and the statement must only appear as an expression 
of opinion on these facts As stated by Lord Atkinson in Dakhyl 
v. Labouchere 1 “ A personal attack may form part of a fair com- 
ment upon given facts truly stated if it be warranted by those 
facts.... Whether the personal attack in any given case can reason- 
ably be inferred from the truly stated facts upon which it purports 
to bea comment. ” See also Odgers on Libel page 203 where he 
points out that where the defendant only states a bare inference 
without the facts on which that inference is based such inference 
will have to be treated as an allegation of fact which will have 
to be proved. It will not be treated as a comment.’ Now 
with all respect it seems to me that the learned Judge has 
laid down the law applicable to the present case somewhat 
too strictly. In saying that the defendant’s assertion of facts 
on which his comments are founded must be correct and that he 
must prove that the plaintiff fomented the strike and tried to stop 
the conference he does not appear to have sufficiently considered 
that though in form, statements of facts, such statements may 
in the circuiustances of the case amount to no more than comments, 
Further, when the learned Judge says that to justify the imputa- 
tion of motives it is necessary that the defendant should set out 
in the article all the facts upon which the imputations are founded 
| 1. (1908) 2K, B. 325 829, 
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that I think is going too far. It is clear, as said by Kennedy, J. ina 
passage which has since been cited with approval, that “ the defend- 
ant must not misstate facts and then proceed to comment on facts 
so untruly stated.” But in the course of public discussions on 
matters of public interest proceeding in the press from day to-day, 
it would be obviously too much to expect that the writer in each 
article should set out all the facts upon which his comment is 


based including admitted facts which are within the knowledge ° 


of-every one interested in the: question. That would be carrying 
the law further than it has ever been carried, and I do not think 
Dr. Blake Odgers intended to go to these lengths in the passage 
referred to by the learned Judge, as such a view would ‘not be 
< consistent with an earlier passage of his treatise in which he sets 
‘out what I believe to be the law:- “Sometimes, however, it is 
difficult to distinguish an allegation of fact from an expression 
of opinion. It often depends on what is stated in the rest of the 
article., If the defendant accuracely states what some public man 
has really done and then asserts that “ such conduct is disgraceful” 
that is merely the expression of his opinion, his comment 
on the plaintiffs conduct. So, if without setting it out, he 
identifies the conduct on which he comments by a clear reference. 
In either case, the defendant enables his readers to judge 
„for themselves how far his opinion is’ well-founded: and, 
therefore, what would otherwise have been: an allegation of 
fact becomes merely a comment. But if he asserts that the plaint- 
iff has been guilty of disgraceful conduct, and does not state what 
that’ conduct was, this is an allegation’ of fact for which there i is 
no defence but privilege ` ‘or truth,” 


The distinction is well brought out in one of the cases quoted 
“by Dr. Odgers, O’Brien v. The Marquis of Salisbury 1 which 
belongs to the same class of cases as the present case. Field, J. 
there laid down the law as follows :—'‘ It seems to me as indeed 
I suggested during the argument—that comment may 
sometimes consist in the statement of’a fact and may be held to 
be comment if the fact as stated appears to be a deduction or 
conclusion come to by the apeaker from other facts stated or 


referred to by him, or in the common knowledge of the person ` 


speaking and those to whom the words are addressed and from 
which his conclusion may be reasonably inferred. Ifa statement 





: 1.. (1889) 6 Times L, R. 188, 187. 
39 
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in words of a fact stands by-itself made without reference, either 
expressed or understood, to other antecedent or surrounding circum- 
stances notorious to the speaker ard to those to whom the words 
are addressed, there would be little if any, room for the inference 
that it Was understood otherwise than as a bare statement of fact, 
and then, if untrue,:there would be no answer to the action; but — 
if although stated as a fact, it is preceded or accompanied by such 
other facts, and it can be reasonably based upon them, the words 
may be reasonably regarded as comment, and comment only 
and, if honest and fair, excusable; and whether it-is. to. be 
regarded as fact or. comment is'a question for the’ jury, to be 
determined by them upon all the circumstances of the case” 
and in the very case of Dakhyl v. Labouchere 1 cited by the learned 
Judge where the defendant in his paper, had.described the plaint- 
iff as.“ a quack of the rankest species ” but had failed to prove ib 
at the trial, the House of Lords set aside the verdict for £ 1,000 
damages and ordered a new trial bacause the jury had not been 
directed to consider whether the statement did not exceed the 
limits of fair comment. 


To come now to the facts of the present case, the article 
in question was published durinz the course of a dispute be- 
tween the Madras and Southern Mahratta Railway ‘and its 
employees at a time when a strike was threatened but had. not 
yet taken place. Sometime previously the plaintitf who till then 
had no connection with railways had become the salaried General 


‘Secretary of the Amalgamated Sociesy of Railway servants in India, 


Burma, Limited, which had its headquarters at Bombay. The 
bulk of the M. and S. M. workmen were admittedly subscribers to 
the Association, which was desigred to promote the interests of 
Railway servants in India and to provide them with strike pay in 


‘the event of a strike being considered necessary. The plaintiff in 


the course of the dispute had come to Madras, and had endeavoured 
to represent the men in the dispute with the Railway, an inter- 
ference which the railway refused to allow. On the 10th 
April 1913 he delivered a speech at Rayapuram, Ex. XII, in the 
course of which he stated among other things that the Agent 
would not consent to his leading the deputation and to the fact 


` that the men had in consequence refused ‘to meet the Agent. He 


said he was thoroughly in agreeniect with the men, and went on 





- J. (1908) 2 K. B. 825 (n) 329, - 
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to suggest that the best solution of the difficulty would be to ask 
the Agent to receive a written petition which they could have 
written by any one they chose. 


‘On the 24th of April the M:i & S. M. Railway ouad a 
statement Ex. VII which was published in the press, in which they 
set out a telegram which they had received from the plaintiff on 
the 22nd April in the following termsi—“ Am directed by Trustees 

‘to request you to be good encugk to grant definite reply to men’s 
petition before lst May and to inform you that unless wages of 
Traffic Department are enhanced and Brakesman Rangaswami 
reinstated, a general strike will result. Men have suffered for 
years and their formal petition has been in your hands since 10th 
instant.” On the afternoon of the 24th the plaintiff delivered a 
speech to the men; Ex. (26) XXVIin-which he said “ lapse 
of time has proved that the Agent is unyielding and this fact 
coupled with. the overt attempts by the officials to bring the 
society into discredit has forced the society to support the members’ 
desire to strike if the Agent does not give a definite reply to their 
petition before the lst May 1913 and if the wages of the Traffic 
Department are not enhanced -and if Brakesman Rangaswami is 

_ not reinstated” The speaker then proceeded to arg? the men to 

stand by the Association. 


It was on the following morning of the 25th April that the 
defendants published the alleged libel in their paper. It was in 
the following terms : “ Wisely’ conducted it.is possible that trade 
unions sometimes serve a useful purpose. When, however, they 
fall.into the control of born agitators like the Mr. Rogers who 
has lately been so prominent in connection with the M. & S. M. 
Railway dispute, their influense becomes purely mischievous. 
Men of the same type who have no inherent sympathy for the 
class they mislead, but who turn agitators purely for what it 
brings them in the shape of money and notoriety such rien were 
once fairly familiar as trade imion officials. at home but latterly 
they have been the subjects of a general clearance. The real pur- 
pose of the attempt to foment ‘a strike is fairly clear, viz., to 
‘advertise the trade union, and particularly its Secretary.” 

“ But what good has ths agitation brought to themen? The 
Conference called by the Agent was called on his own initiative. 
Why did Mr. Rogers try to stop it? For two reasons, the first 
being because it seemed hkely so settle the men’s grievances which 
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would have deprived the Society of its raison détre and secondly 
because this admirable accomplishment would have been brought - 
about without Mr. Rogers being able subsequently to proclaim 
that-‘alone I did it’. The overweening egotism of the man has 


‘been made evident in his speeches, and we can only say that if 


the men of the M. & 8S. M. Railway allow themselves to be led 
into rash conduct by such a person they will command little 
public sympathy. As a pretext for a strike, the case of the man 
Rangaswamy is the most trivial, we remember coming across. The 


only possible explanation is that Mr. Rogers and his society have 
come here to use the M. & 8. M. employees for their own. . +- 


purpose.” 


We have next to determine as laid down by Field, J. upon 
all the circumstances of the case whether the several statements 
are to be considered as consisting of facb or comment. The 
question of the impending strike was one of great public 


‘interest affecting not only the Railway and its employees but 


also the whole public of Madras and was such as to invite and 
justify the fullest and freest discussion. The fact that the 
article begins with a reference to the imminent part taken 
by the plaintiff in the dispute indicates to my mind - that it 
was intended as comment on facts which were common know- 


‘ledge, and in view of the speech of the 10th, Ex. VII, which. 


had been published in the papers, it seems to me that the writer 
of the article was well-warranted in forming and expressing the 
opinion that the plaintif had endeavoured to stop the Conference, 
and in view of the plaintiffs telegram to the Agent of the 22nd, 
Ex. VII which was then before the public 1 think he was 


| also well- warranted in forming and expressing the opinion that the 


plaintiff was fomenting the strike, and that both these statements 
are covered by the plea of fair comment. ' As regards the other 
statements in the article while the plaintiff though previously 
unconnected with Railway work was fully entitled to accept 
the well paid post of managing secretary of this Association 
and as such to champion the interests of the servants of | 
the Madras and Southern Mahratta Railway and to givethem 
such advice as he thought proper, it must also be borne in ' 
mind that in so doing he necessarily made himself a public. 
character exposed to public criticisni and invited the fullest can-. 


` vassing of his conduct and his aims in such matters as his advice | 


$ 
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to the men not to meet the Agent without him and to strike 
unless their demands were conceded. In a well-known passage 
in Warson v. Walter 1, Cockburn, C:J. speaks of: “ the full liberty 
of public writers io, comment on the conduct and motives of public 
men,” and in Campbell v. Spottiswoode 2, the same learned Judge 
lays down that “‘where the public conduct of a public man is open 
to animadversion, and the -writer who is commenting upon 
it makes imputations on his motives which arise fairly and 
legitimately out of his conduct so that a jury shall say that 
the criticism was not only honest, but also well-founded, an 
„action is not maintainable.” And as I have already pointed 
out in Ramakrishna Pillai v. Karunakara Menon 3, where 
the more recené cases are collected the statement that the 
criticism must be well-founded bas been held in Peter Walker 
and Son Limited v. Hadgom. and Son Limited 4, to mean no 
more than that “a fair minded man might upon those facts bona 
fide hold that opinion.’’ 

Applying these tests to fhe: present case, I think the writer 
of the article was warrented as a matter of comment in stating in 
effect that Mr. Rogers’ recent. action in connection with the 
Railway ‘dispute showed him to bea born agitator, if tha is 
defamatory. The next sentences refer to the fact, which was 
well-known, that Mr. Rogers had no connection with Railways 
until he joined the association, and what follows appears to 
me to amount to comment on Mr. Rogers’ action, which 
was well within the knowleage of the public, in advising the 
men not to meetthe Agent in conference unless he was allowed 
to represent them and in subsequently. advising them to strike 
if their demands were.not conceded. It is true that the article 
as a whole imputes to Mr.-Rogers that he was actuated by 
regard. more for his own -interests than for the intérests of 
the men. This is a stock accusation against all persons 'in the 
position of Mr. Rogers, and may. be parellelled by the equally 
hard things which are usually said of the employees on such 
occasions by those who sympathise’ with the men. Such state- 
ments, so far as I know, have never been held actionable. 
The language no doubt is strorg; but if the writer believed that 
Mr. Rogers’ activities were mischievous, he was entitled to ex- 

. press himself forcibly with:a view to dissuading the men from 





1. (1868) L. B.,4Q,B.78et9FB. +2 (1868) 8B. & S. 769 at 776, 777. ` 
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following him and so averting a strike. In the result I cannot 
say that the bounds of fair comment have been exceeded and we 
must therefore reverse the decision of the learned Judge and - 
dismiss the suit with costs taroughout. The money paid money 
into court will be paid out to the defendants. 

Phillips, J: 
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Registratim Act, S.17 Cl. (b), Sub-Section V cl. (2)—Hvidence Act, S. 92 
Registered lease-deed— Unregistered document executed on same date as lease deed 
and providing for cancellation and delivery of lease deed to lessor and for 
execution of release deed by lessce—Suit by lessor for cancellation and delivery 
of lease deed not for execution of release deed bu lessee—Admissibility of' 
unregistered document in evidence—Conditions of grant of relief to lessor— 
Restoration of benefit under lease deed—Pleadings—Relief not specifically asked 
for in plaint—Defendant not misled—Effect. 

Where the plaintiffs sued (1) for the cancellation and delivery to them of a 
registered lease deed executed by them in favour of the defendants and (2) for æ 
decree directing the execution by the defendants in their favour of a deed releasing 
their rights to the property covered by the said lease deed, and relied, in ‘support 


.of their claim, upon an unregistered document of even ‘date with the said leaso 


deed given to them by the defendants and providing, in certain events which 
happened, for cancellation and delivery to the plaintiffs of the lease deed and for 
the execution of a release deed, held that the unregistered document was not 
inadmissible in evidence either under 5. 17 (b) of the Registration Act, or‘under 
S. 92 of the Evidence Act. 

Held, further that the plaintiffs were bound to restore to the defendants the 
benefits that they had obtained under the lease deed. 

Per Coutts Trotter, J :—Where, although the exactly appropriate relief is not 
asked for in the plaint, the defendant knows clearly. what it is that is in issue 
between himself and the plaintiff and goes to trial on that point -the appropriate 
relief may be granted notwithstanding the defect in ihe plaint. : 

Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Bezwada‘in.O, S. No. 18 of 1912 dated 24th 
September 1913. 

P. Narayanamurthi and B. Somayya, for the Appellants. 

T. Rangachariar, G. Krishnaswami Aiyar and K. Krishna- 


swami Aiyangar for the Respondents. 
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The Court delivered the following 


Judgments :—Coutts Trotter, J.:—This is an appeal by the 
plaintiffs from the J udgmént of the Subordinate Judge of Bezwada 
dismissing their suit and refusing them the reliefs they asked. 
The facts out of which the suit arose are these :—The plaintiffs 
are the proprietors of an estate known as Gundepalli estate which 
was apparently of consideratle extent, and in the year 1911 they 
were extremely hard pressec for money. Their lands were mort- 
gaged to the extent of something like two lakhs and they were 

‘indebted to sundry personal creditors in sums which amounted 
more or less to another lakk ; and they were naturally anxious to 
borrow money in order to discharge those liabilities and disen- 
cumber their lands. Sometime in the early part of 1911 they 
seem to have got in touch witk the defendants who are sowcirs 

- in Madras: Various proposals were made first by sale and hen 
by mortgage for a comparaiively modest loan of Rs. 15,000, and 

‘then as the negotiations Ceveloped, it became obvious that so 
modest a sum could afford no substantial relief to the embarrass- 
ments of the plaintiffs ani thereupon a proposition was set on 
foot, of the defendants finding a lender of three lakhs of rupees 


for which the defendants were to recsive a commission. The 


original figure'seems to'have been fixed at 4 per cent. The negotia- 
tion went on. The plaintiffs were continually pressing for news 
as to whether the loan had been arranged and the defendants were 
‘constantly holding out hopes that a loan would very soon be 
arranged, and so -inatters vent on until the 11th of September 
1911. In that month the plaintiffs leased ‘to the defendants a 
considerable piecé of property out of their Kamatam lands at a 
rental Rs. 500 per annum, On the same date, according to the 
plaintiffs’.case, they were given by the defendants a @®cument, 
which is Ex.S in the date, df which the important clause is 
the last which isin these terms. “If the said loan (that is, the 
loan of three lakhs to which I have alluded, could not be given to 
you for any reasoh, I shall have the said patta and muchilika 
‘(that is the lease of even date to which. I have referred) cancelled 
“and execute a deed of release in your favour.” That was signed 
by the 2nd defendant. Itis not disputed that he had authority 
to bind his co-defendant. Now the plaintiffs’ -case is this: that 


the lands comprised in the patha yielded a revenue very greatly in . 


‘ excess of the Rs. 500 rental to be paid by the defendants, and that 
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the difference between the rêng Í ey were paying and the realizable 
rent, which they put at Rs. 1 „BRO anc which.the learned Judge ac- 
cepts as worth at least Rs.1 206: Was to be in lieu of the commission 
which would otherwise have‘ ‘been payable to the defendants on 
finding the desired lender. N< w in fact the lender was never 
found. The defendants s¥-` -ibd that one of them had a wealthy 
father-in-law who was on‘the verge of lending money. Whether 
that be so or not it is impossible ncw to say. Having regard to 
the fact that hopes were held out to the plaintiffs’ who it is 
ubvious from the correspondence, were very helpless and unbusi- . 
nesslike people, that the loan would be given at a rate not more 
than 4 ‘per cent, per annum, I think it extremely questionable 
whether the whole of the defendants’ story as to the readiness of 
the father-in-law to come forward was not a mere bait to induce . 
the plaintiffs to do that which they did. In fact, as I have said - 
the loan was never made, so that the plaintiffs got nothing and 
the defendants were of course never ina position to earn their 
commission. The case of the plaintiffs’ is based upon Ex. S. They 
ask that, as the loan has never been granted to them, the Court 
should relieve them by ordering the defendants to carry out their 
covenant in Ex. S and execute a deed of cancellation of the lease 
and a deed of surrender to the plaintiffs. The defendants’ case 
raises two issues, one of fact and one of law. The issue of fact is as 
to the genuineness of Ex. S which-the defendants ask us to believe 
was a forgery. It is conceded, and we taink it is manifest to the eye, 
that if the signature to Hx. S is a forgery it is an extremely good 


. one. Its likeness to the 4dmitted sigratures of the 2nd defendant 


is extremely striking, so much that the learned Judge in stigma- 
tising this document as a forgery does not suggest that the signature 
is forgeg, but makes the suggestion, which as far as I can see 
was never suggested in the cross-examination and of which there 
is nothing even in outline, in the evidence-in-chief for the de- 
fence that it is not unlikely that the 2nd defendant may have given 
one of the witnesses for the plaintiffs a blank paper with his sig- 
nature, in connection with certain criminal proceedings that were 
then inthe air. All I can say is that that seems to me a 
wholly gratuitous suggestion and. cne which a court of law 
ought not to indulge in for the purpose of_ branding litigants 


- with the inculpation of a criminal fotgery. The person upon whom 
this stigma is personally cast, the 5th witness for the plaintiffs, 


™ 


BAKA Vit. «= cae MADRAS haw a ge REPORTS. i 305 ° 


>. 
was never asked a sitigle ‘question’. NGA it in the! cross- -examina- 


tion, nor was any question put to tl Tst plaintiff who went into ` 
the box imputing’ complicity in any: uch scheme. I think that 


it would be acting contraty to judi cial principle to hold Ex. § 


on thé materials before “us t Lem A forged document. The 


probabilities seem to me to be all agë -** its being a forged docu- ^ 


ment. If if were, then we must suppose that the plaintiffs hand- 
ed over these valuable lands to the deféndants without a farthing 
worth of security that they would get anything whatever in return 
for them. It is quite true, as Mr. Rangachari said, that they 
were in bad case, It’ is quite true they were unbusinesslike 
people ; and it is quite possible that the defendants were ready to 
take any possible advantage of them that they could. But ak the 
same time I cannot bring myself to beHeve that they went so far 


| as to give away the whole of thé lands that were the recompense | 


of the defendants without: saving clause to ensure that they got 
something’ in return for’ what they gave. It is said that the 
letters contain no reference to this agreement Hx. S either 
before or after the 11th September. I have perused those letters, 
and it is quite true that they do ‘not refer to this agreement. But 
they bear the stamp of being waxiitén by men hard pressed for 
“mêney solely anxious to beseech the defendants to try and get 
a loan and extricate them out of the mire into which they had 
fallen, I hold that Ex. S was a genunine ‘document and repre- 
sented a genuine transaction. 


“Then Mr. Rangachari says, even if it be so, it is in law void , 


and of no effect, because he says the lease is a registered document 
and it cannot have its effect varied or altered by an unregistered 
document which Ex.. S admitiedly is; and he relies for that pro- 


position upon various portions of S, 17 of the Registration Act. _ 
He says that the effect of Ex. S is to limit or extinguish a right.: 


title or interest. in immovable property of the value of Rs. 100, 
that is sub-section (b) of 8.17. He further says that if it does 
not fall within that, it falls witkin sub-section (c) of the same 


section as being an instrument acknowledging the receipt of _ 


consideration on account of tke declaration or extinction of such 

right or interest in immovable property. The plaintiff's” case is 

that the apt clause of the section is „sub-section V of cl. (2) of 

S. 17 which exempts from the necessity of registration a 

document. which -does not. itself create. or extinguish any 
` 40 
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-right such as. I have described in immovable property, but 


merely -creates right to obtain another. document which - will; 
when executed create or extinguish such right. Hoe also relies on 
S. 92 of the Evidence Act, and says that Ex. 8 is a violation 
of the rule there laid down, that the lease isa document which 
contains all the terms of the éontract, and that Ex. s falls within 
the mischief of that section, because it is called in evidence for | 
the purpose of adding to-or ‘subtracting from it does. not matter, 
which way. it is put—the terms,of the lease.” He. cited a great 
many authorities to the effect that an unregistered document is, 
not admissible in evidence, which qualifies the effect of a registered. 
document or adds to or varies its terms. . With that proposition, 1 
am in complete accord. The only point where I differ is that I. 
do not think that any of, these cases apply, because I do not think 
the present case can properly be put-in any way as a violation of the 
principle laid down either in the Registration Act or S. 92 of the , 
Evidence Act. In my opinion Ex. 8 though no doubt in the 
widest sense part of the same transaction, as. the lease and indeed 
the word that I am going to apply, namely; N; ‘ collateral ’ implies | 
in itself that it subserves in some part the same purpose, though. 
as I say it forms a part of the _ larger, transaction of which the ` 
lease forms another part, is in my opinion “wholly independent : 
of the lease or of any of its terms. For that view of thé document, , 
I rely upon two decisions, one & decision of the Privy . -Council 
Subramaniam ‘Chettiar v. Arunachallam Chettiar 1, and the , 
other known case of De Lassalle v. Guildford 2. Mr. Ranga- 
chariar pointed out- that De Lassalle v. Guildford 2, 2, was “not a 
suit for specific performancé- -but an action sounding in damages 
for breach of contract. That seems to me in no’ way to’ detract’ 
from its authority as to when-in contemplation of law ‘one doct- ’ 
ment will be held .to be a variance or derogation of another, ‘and! 
when it will be held to be embodying a collateral and distinct ` 
agreement.’ In ‘my Judgment Hx. 9 is entirely- collateral to” i 
the lease and was a document within the very terms of subi ! 
section V, cl (2) of S. 17 of the Registration Act, namely a docu- i 
ment which does not itself create or extinguish a right in immov- ` 
able property, but a document which gives the tight to obtain | 
amother document which, and which only, will have that ‘effect © 
If the words of Ex. S are examined, they seem to me quite ; 





_ 1, (1902), I. GR. 25 Mi 608=12 M. L. J. 479. 2.. (1901) 2 K..B; 815. 
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‘incapable of any other” construction. “The words used are “I 
‘shall have the said patha ¿ and muchilika cancelled and ‘execute a 
deed of release in your favour.” That ‘is “the ‘only, operative 
-portion of the document and how. anybody ‘can contend that the 
moment it was found that the loan could not be given, these 
documents became ipso facto void. and of no.effect I cannot 
. ‘Conceive. If they were void and of no effect there was not 
the slightest: reason for the pafta and muchilika being cancelled by 
the defendants, .and still less is there any need for.a deed of release 
‘fin favour of the plaintiffs. In my opinion this contention of 
the respondents is quite untenable, and I therefore hold ' ‘that 
Ex: S is not a document requiring registration, and since it is 
-only collateral to the lease, I think it is outside the operation of 
S. 92 of the Evidence Act, whether it be: regarded as itself the 
‘contract, or as evidence of an oral agreement to the same effect. 


. The result is that Ex. S being an enforceable contract, 
the plaintiffs are entitled to tze relief claimed. It. is said that the 
plaint does not properly fram= the relief to which the plaintiffs on 
the construction this court has adopted, are in Jaw entitled. I think 
that is very likely right. I think the exactly appropriate, relief, 
was not asked for, although the second head of relief claimed 
comes very near it inasmuch as the plaintiffs ask for cancellation 
of the ‘patta and'delivery of is to them. That is at any rate an 
appropriate statement of a partion of the relief they are entitled 
to. But even if I thought that the plaint wholly failed to ask in 
apt terms of art that which the plaintiffs are entitled to, that would 
hot be the slightest obstaclé to doing them Justice in the case, 
because it, is perfectly obvious that the defendants knew absolutely. 
clearly what it was that was in issue between them and the plaint- 
iffs, and what the plaintiffs wanted ; and the precise way in Wan 
it is-framed is after alla mere question of words. 

, The result will be that tze Judgment of the Lower Court will 
be reversed and the defendanis will ba ordered to cansel and deli- 
ver up the patta and muchilika and to execute a deed of release in 
favour of the plaintiffs. Bus they cannot of course obtain specific 
relief without putting the other parties in the position ' ‘they were 


in before the transaction in question. The evidence of the defend-, 


ants is that at the request ol the plaintiffs they paid them two 
years’ rent namely Rs. 1,00 in. advance, and they got a receipt 
for the Rs. 1,000. The pine don not attempt to deny that they 
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gave the receipt. They admit they gave thé receipt but they-ask.us ` 


to believe that they gave that receipt without, getting the. money. 


_ We do not accept that story. . Whether. it is true or not it is im- 


possible to determine, but if parties choose to execute formal -docu- 


ments acknowledging” receipt of moneys which they have--not_ 


received ‘they have only themselves to thank if a Court of J ustice 
binds them to their written word. Therefore the relief: granted 
to the plaintiffs will be conditional on their refunding to the defend- 


ants the sum of Rs. 1,000 with interestat6 per cent. per annum 


from the 4th October 1911 till payment. The: appeal is allowed ° 


’ 


_ Srinivasa Aiyangar, J :—I agree, k: dess to add. only this. 
I doubt whether S, 92 of the Evidence Act can have any. appli- 
cation to this document, Ex. S. as I read it, is an agreement 
in writing. The plaintiffs do not desire to let in evidence of 
any oral agreement, because I think Ex. S is an agreement 
in writing and not merely a memorandum of a préviously 
concluded oral agreement. pA 


with costs throughout, ket 


IN THE HIGH COURT OF J UDICATURE AT MADRAS, 
Present:—-Mr. Justice Coutts-Trotter and Mr. Justice Srini- 
yasa Aiyangar, 


YechuriRamamurthi ss, Appellant r (Plaintiff) . 5 
hi : š : $ POR ee 

Yechuri Rariamma and others `... Respondents (Defendants. 
4 tS S 1 to 5. dy. i 


Hindu Law—Partition—Suit to set aside by member who was minor at ihe 
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A partition of the ‘property of a joint Hindu family, some of bie members of 
which are minors at the time and are represented by their natural guardians, is 
as binding on them as on the adult members, provided there-is no negligence or 
fraud on the .part of the guardians. In'the suit by one of such minor members 
instituted after his attaining theage of majority to set aside the partition on thg 
ground that it was unfair and prejudicial to his interest, the owws is on him to 
prove that it was unfair or prejudicial to his interests. 

Principles applicable to family arrangements sre applicable to partitign among 
members of a joint Hindu family. . 

There is no presumption that the earnings of cne member of a joint Hindu 
family belong to the family in the absence of any evidence that they wore thrown 
into the common stock or that they were jcintly made by ail the member; of tha 
family, os at 
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E Appeal azainst the Decree of the Court of the Tempor ry. Sub- 
ordinate. Judge of Rajahmundry in O. S. No 47: of 1911. 
So DT, A. aaa ar with B. Narasimha Rao for 
: = peels 
Pu eA: Krishnaswami Mihir rl B. Sanan for Respondents. 

. The Court delivered the. following 


Tait :—Coutts-Trotter, J. :—My. learnėä broiher ` will’ 


a J ddgment i inthis case: I concur in his J udgment and aont 
it, and ib will stand as the Judgment of the Court. 

Srinivasa Aiyangar ,J.4—The plaintiff, ‘his father Narasayya, 
‘Gurumurthi his eldest brother and Venkataratnum the 4th defend- 
ant weré members of a joint- Hindu family. On the 29th of 
January 1904 while the plaintiff was a minor of the age of 15 or 
thereabouts the father dnd the sons (the plaintiff being represented 


by the father) divided the family properties which consisted of 


about 6 acres of land and some house sités. There was a deed of 
partition, Ex. XVII in the case, 


In that partition 3h acres were allotted to the plaintiff while 
his brothér Gurumurthi and Venkataratnam gota little over 
lacre each. The father retained no portion of the ancestral pro- 
perty except two mango trees. A larger share was allotted to the 
plaintiff on the groiind that-he was a minor whose Upanayanam 
and marriage had not been performed. Besides the properties 
80 divided it is stated in the deed that the properties which had’ 


been acquired before and any which might be acquired thereafter ` 


by the niember3 of thé family should belong to them individually. 
It appears that about 5 acres of land „and soine house sites were 
in the possession of the father, which he ciaimed as his self- 
acquisition and about ið acres of land in the possession of 
Gutumurthi who likewise claimed them as his self-acquisition. 
They are described in Schs. D and E to the plaint. Narasayy.; the 
father died in April 1905, having bsfore his death made a will 
bequeathing his properties io his wife; the plaintiff's mother who 
is the 5th defendant in the suif, Gurumurthi, the eldest brother 
died in April 1910, and the Ist defendant is his widow and defend- 
ants 2and-3 are his daughters. Plaintif brought the -suit to 
seb aside the partition on the ground that it was fraudulent, his 
father having been induced to enter into the arrangement by the 
frsud- and undue influence of the Ist defendant's husband 
Gurumurthi. He also states that the partition was unfair.inas- 
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much as the properties claimed to be the self-acquisitions ‘of the 
father and the eldest brother were family properties in which the 


plaintiff was entitled toa share and that they should not have 


been excluded from the division, The 4th defendant who was 
over 20 years of age atthe time of the partition supports the 
plaintiff and challenges the partition as being vitiated by fraud. 


- The mother and 5th defendant as I read her statement though 


claiming the properties left to her under the will of her 
husband (which I may mention she has given to the plaintiff 
himself reserving a life estate to herself) does not traverse 


the allegations of the plaint as regards the character of the 
` partition. Besides the properties described in Schs. D and 
` E the plaintiff also claimed certain outstandings, movables 


and immovables. described in Schs. F; Gand Has part of the 


. family properties in the possession of the Ist defendant, they 


having been acquiréd it is said by the 1st defendant’s husband 
either from or with the aid of the family properties, before. and 
after the partition,” The trial Judge held that the properties in 
Schs. D and E have not been proved to be the self-acquisitions . 
of Narasayya and Gurumurthi respectively, that the partition 
was therefore unfair and was not binding on the plaintif; “he 


gave the plaintiff a } share in the properties in D and E ‘schedule’ 
on the footing that though they were omitted from the division 


there has been a division in statis amongst the meriibers of the 
family and the plaintiff, was therefore entitled to at 3 share only 
as a ‘tenant-in-common. He dismissed the plaintiff's suit in 
respect of his claim to the properties in F, G, and H schedules 
on the ground that the plaintiff had not proved that they were 
family properties; on the same ground he also dismissed the suit 
in respect of J schedule properties they being some vessels and 
utensils in the possession of the 5th defendant, the mother, The 
plaintiff has appealed claiming the whole or at least a half share 
in the properties in Schs. D to J. Tae Ist defendant has 
filed a memo of cross-objections disputing the findings of the © 
trial Judge that the partition was unfair and therefore not binding 
on the plaintiff. Inasmuch as the cross appeal of the Ist defend- 
ant goes to the root of the case we have heard it first and the 
question for determination is whether the plaintiif is entitled to 
set aside the partition on.tlie ground that it was unfair or prejudi~ 
cial to his interests. At the outset:the question of the burden of 


a 
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proof in this. case has to be decided, for if the burden was on the 
plaintiff to show that: the partition arrangemen? was unfair or 


fraudulent, the plaintiff has wholly failed to establish the same. : 


_ Both on principle and on authority I think the burden in these 


cases is on the plaintiff. Th:s is not a case of a guardian entering - 
into a transaction with his ward; nor even- the case of a stranger - 


entering into a transaction’ with the guardian of a minor’m respect 
of the minor’s property. Every adult member in a joint Hindu 
family is entitled to demand partition and can insist on having his 


share separated and given him’and the minor members cannot, 


resist the demand ; all that their guardian can do is to ‘protect 
their interests in the partition; so long then as the minors are 
represented by their natural guardian she partition is as binding 
on them as on the adult members, unless any negligence or 
fraud on the part of the guardian is proved. It is true that a guar- 
dian of a minor could not insist on & partition on behalf of a minor 
unless of course it were proved that that partition or separation was 
for the benefit of the minor ; but that is not this case. Partition 
amongst the members of tha family is a family arrangement and 
is generally resorted to in. order to keep peace in the family or 


preserve the family properties; and the principles applicable to i 


family settlements are applicable to partitions among the mem- 


bers of a family. There must of course be equal knowledge on. 


the part of the members and there. must not be any overreaching 
or ‘fraud. Even material mistakes do not matter provided that all 


members have the same knowledge. As observed by Lord Eldon _ 


in Gordon v Gordon 1, “where family agreements have been fairly 
entered into, without concealment or imposition upon either side, 


with no suppression of whatis true, or suggestion of what is false, 


then, although the parties may have greatly misunderstood their 
situation and mistaken ther rights, a court of equity will not 
disturb the quiet which is she consequence of that agreement.” 


It'is for those who seek to set aside a family arrangement to” 


establish. the grounds on which they impeach it, Satyakumar 
_ Banerjee’ v, Satya Kripal Banerjee 2. In Nallappa Reddi v. 
Balamma 8, where also a mincr on attaining majority sued to set 
_ aside a partition in which he was represented by his mother as 

guardian, the learned Judges observed -as follows :—“In this case 
the plaintiff and his brothers appear to have been represented in 


1. (1819)-8 Swans at 468; 86 ER. at 917, . 2- (1909) 10 C. L. J. 508 at 510. 
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good faith by their mother and” natural guardian and | there i sing 
nothing to indieate fraud or that any undue advantage was 


“taken: of ‘the plaintiff’s minority or of the sex of the mother.’’ 


It appears that the plaintiff's branch in that case obtained! _ 
only 1 mootta as its share while 4° moottas were allotted too 
the other branch, and it “was contended that the division : 
was unequal on the face of it. Dealing with this contention » 
the learned Judges say “there is no evidence of the relative» 
value of these moottas ” and in concluding. this portion of the 4 


‘Judgment say“ ‘that no such gross irregularity has been shown as : 


will justify us in setting aside the division.” Its is obvious that: i 
in the view of the learned Judges the burden was on the plaintiff. > 


` In Balakrishna v. Ramnaraya 1 relied upon the Judicial Commit- ; 


tee seem to take the same view. They say ‘if the partition was un- > 


fair on prejudicial to the minor's interests he might on attaining: 


majority by proper proceedings set it aside so far as regards > 
himself.” See also Parvathi v. Nanni Lal 2. In Chan Virappas 
v. Danava ?, Bailey, C. J., seems to take the same view (see P.N 
603): though Fulton, J., is of the contrary opinion (see p. 604) ;:; 


“but the authorities which he cites-for that position do not seem to i 


support him and the passage cited from Mayne which is to be found I 
in p. 662 of the 8th edition shows thatithat learned author was } 
also of the opinion that the burden was on the plaintiff, - >> j 


In some cases thé very nature of'the transaction or the method ! 
of division may show that it was unfair or prejudicial to the interest” 
of the minor, and in such cases the burden which was on the plaint- ‘ 
iff in the first instance may be shifted at once. The burden may" 
also be shifted in cases where the facts are specially in the know: ° 
ledge of a particular party (see S. 106 of the Evidence Act.) 

Assuming however that the burden was on those who set up” 
the partition, asa plea in bar ofthe plaintiff's claim, to prove. 
that the partition was fair, I have come to the conclusion that 
the 1st defendant in this case has discharged that burden. 


+ 2 
Although allegations of fraud and undue influence yere made. 


in the plaint (in fact the whole case for the plaintiff was based 
on fraud and undue influence) there is no evidence whagsoever iny: 
procf cf these allegations, But inasmuch as the plaint stated’. 
that the properties in schedules D to H -werejoint family proper- ; 


1. (1908) 80 I. Ap. "189 6. c. 1. r, R, 80 ©. 738. 
2. (1969) I. L. R. 81 A. 412 at 422 (P. ©). » (1894) I. L. R. 19 B. 598. 
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ties, in which the plaintiff was not allotted a share, we have 
treated the case as one in which the plaintiff seeks to set aside the 
partition on the ground of its being unfair. In dealing with the 
evidence it is necessary to remember that the exact question now 
for determination is not whether the 1st defendant has proved 
that the properties in the E schedule (she is interested only in 


them) have been proved to kave been acquired by her husband | 


without detriment to or wishout the aid of family funds,” but 


whether the adult members cf thé family bona fide allowed these | 
properties to the Ist defendant’s husband as his self-acquisitions. ` 


One importantcircumstance in favour of the 1stdefendant is the fact 
“that the father was himself a party to the partition and represented 
his minor son the plaintiff in that transaction. No.motive whatso- 
ever has been suggested for the father to give up the rights of his 
infant son in favour of the Ist defendant’s husband. The father 
gained nothing, for if all the plaint properties were family pro- 
perties, the father for his share would be entitled to more than 
what he retained as his se-f-acquisitions. All that the learned 
pleader for the appellant could suggest was that the father 
may have been under a bona fide misapprehension as to the 
legal rights of: his eldest son in ‘his acquisitions. Even if 


it were so I do not think the plaintiff would be entitled- 


to set aside the arrangement; however see Gordon v. 
, Gordon 1, and Roberts v. Roberts 2. There is, however, no 
basis for the suggestion and I see no reason to doubt the 
truth of the statement by the father that the properties .in the 
possession of Gurumurthi ware his self-acquisitions. The plaintiff 
if he had chosen could have called the 4th defendant, the only adult 
member now alive who was a party to the partition and who 
according to the Judge forced the partition on the family, to 
explain the statements in the partition deed. It is equally a 
matter for observation that the plaintiff has not called his own 
mother who is and has beer living with him and who must have 
known of the circumstances which led to the partition and: the 
disruption of the family. 


The partition arrangement has further been acted upon K kis 
members of the family up to the date of the institution of the 
present suit. The 5th defendant the mother who took under the 
will of her husband has, as I have already observed, settled the 
ge ag 


(1819) 8 Swan. 400-at 463. 2, (1905) 1 Ch. p. 704. 
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property on.the plaintiff himself (Ex. W.). Though the settle- 
ment was in form a sale for Rs. 1,000, there seems to be no 
reason to doubt the genuineness ‘of the transaction t.e., that the 
mother did bona fide intend to transfer the property to the plaint- 
iff, her youngest son. Here again the plaintiff who was then 
living with his mother has not chosen to give evidence as to - 
whether he was aware of this transaction; and the mother too 
has not been, called to give evidence as to the circumstances in ' 


which she executed the document. It is said that the plaintiff 


was a minor at the time but if he was over 15 in January 1904, 
the date of the partition deed he certainly was of age when Ex. U 
was executed; I cannot help thinking that the plaintiff had 
full knowledge of the gift in his favour which ke must have 
accepted; though on the death of the Ist defendant's husband 
which took place long after this transaction he has chosen to 
repudiate that also, to set up a claim to all the properties as joint 
family properties. 

The positive evidence let in on behalf of the 1st defendant, 
though by itself it may not establish that all the items of proper- 
ties described in the E schedule, were her husband’s self-acquisi- 
tions, is in my opinion taken with the other circumstances already 


-referred to, quite sufficient to estabtish the tona fides of the 


partition and that the members of the family were perfectly right 
in allowing the properties then claimed as self-acquisitions to the 
respective members. : 

It appears that by a ivon amongst Narasayya and his 
brothers which took place before 1869, about six acres of land fell 
to the share of Narasayya. In 1870 Narasayya borrowed a sum 
of Rs. 400 by mortgaging the ancestral lands (Hx. VI) and 
although he was in possession of those lands the debt increased 
to- Rs. 769-6-9 by the year 1876, and the creditor with possession 
of all the family lands except an acre (Ex. V dated 29th 
February 1876). Narasayya had a large family to support and he 
seems to have supported them from the income derived by 
officiating as a purohit and by cultivating the lands of third. 
persons taken on lease. It is clear that the family property, - 
namely, the one acre of land was hardly enough to maintain 
the family much less to make any acquisition whatsoever. The 
family lands were in the possession of the mortgagee till about 
189%, when they were redeemed by the payment of Rs. 590. (See 


i” ae 
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Exs. 46 and'48) but were leas2d ‘out ‘by Narasayya himself imme- 
diately after (Exs. III and IV). ‘The first of the acquisitions 
made by Gurumurthi was under Ex.'A on the 11th of March 1891 
for a sum of Rs, 500. The lands so purchased was already in-his 
possession as lessee. In that amount was included a sum of Rs. 150 
due to Gurumurthi himself from the vendor under Ex. 19 
dated 25th April 1890. The balance of the purchase-money had 
to be paid to the creditors of the vendor. Gurumurthi borrowed 
Rs. 200 on the 6th of May 1691 under Ex..36, for paying some of 
the creditors whom he had cndertaken. to pay (see Exs. 35 and 
37). Thesum which he borr=wed under Ex. 36 was repaid by 
borrowing under-Ex. 11 on the 16th of February 1892. This 
document is important as Surumurthi mortgaged the lands 
acquired by him under Ex. A as security for the loan ; he states 
that these properties were his self-acquisitions, It is important 
to note that G-urumurthi had just attained majority and the father 
Narasdyya was about 35 years of age. The fact of .Gurumurthi 
then borrowing monies on his own personal responsibility and 
acquiring property in his own name seems to me to afford very 
good evidence of the properties acquired being the self-acquisitions 
of Gurumurthi. It isin evidence and the learned Subordinate 
Judge also finds that Gurumurthi and Narasayya were each of 
them taking lands of others cn lease and makes a profit by culti- 
vating them themselves. Tke learned Judge assumed that such 
cultivation was on behalf of tte family. Ido not find any evi- 
dence of that. There is no pz2zsumption that the earnings of one 
member of a family belonged tc the family in the absence of any 
evidence that it was thrown into the common stock or that earn- 
ings were jointly made by tke members of the family. Guru- 


murthi was borrowing from third parties year by year from 1893 


to 1902 making himself personally liable, Hx. 54 series and 42, 
During this period it is remezkable that the father himself was 
dealing with the family lands. Exs., III, IV, XL, etc., while 
Gurumurthi was dealing witk the land purchased by him 
as his own, Exs. XI, XLV, LII and IX. Lands taken on lease 
by the father in one year. were. in the subsequent year taken on 
lease by Gurumurthi, Ex. G and VIII; and no explanation is 
given as to why’ there shoulc be this change if all leases were 
taken on behalf of the family. Again when money was borrowed 
for a family purpose, the dccument was executed by the father 
| 


Yechuri 
Ramamurthi 
v. 
Yechuri 
Ramamma, 
Srinivasa 

Aiyangar, J. 


Yechuri 
Ramamurthi 


2. 
Yecburi 
Ramamma. 


Srinivasa 


Aiyangar, J. 


316 THE MADRAS LAW JOURNAL REPORTS. [von. xxx 


alone, (see Ex. R) though apparently the money was received by 
both Narasayya and Gurumurthi (Mx. Q.) The evidence alone 
set out prima facie at least shows that item i of the E schedule 
and probably the other properties as well were the self-acquisitions 
of Gurumurthi. It is in evidence that item i yielded enough of 
income to make -it possible for Gurt murthi to purchase the other 
lands described in Sch. E even apart from the profit which 
Gurumurthi presumably made by cultivating lands taken on lease 
from others It is annecessary to deal in detail with the proper- 
ties described in D schedule. The plaintiff's 4th witness who was ' 
the Munsif of the village where the parties lived, and an attestor 
of Ex. XVII, states in his cross-examination that Narasayya, the 
father had self-acquired lands though he did not know the extent 
thereof. I think it clear looking -nto the circumstances of the 
family, that properties acquired by the father must have been 
acquired from his earnings. Whether he treated them as joint 
family properties is a different question ; but there is no evidence 
that he did so treat them. 

The trial Judge if I understand him right seems to have 
come to the conclusion that the properties acquired by Guru- 
murthi were acquired from his earnings from cultivation or 
moneys borrowed; but that they should be treated as family 
properties, because Gurumurthi was the manager or joint manager 
of the family and in taking leases and borrowing monies he must 
be assumed to have been on behalf of the family, There is, 
however, no reliable evidence of this. I have already shown that 
when the defendant’s husband began to make acquisitions he had 
just attained majority and his father was about 35. -That Guru- 


_ murthi was assisting his father may be true. But from that to 


conclude that he was a manager or part manager seems 
to me to be wholly unwarranted. There is in fact no 
single transaction dealing with the admitted joint property 
in which Gurumurthi ever joinel and there is .no single 
transaction dealing with the property acquired by Guru- 
murthi in which the father joinec. -There are, however, two 
documents to which reference was made. There are Exs. T 
and H. Ex. T is an agreement for sale of a house site in favour 
of Gurumurthi and H is a sale-deed of the same site to Narasayya 
a month later. From this we are asked to infer that whether the 
properties were acquired by the father or the son, whether. they 


| 
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were in the name of the one or the other, they were all treated 


as joint family property. In the face of the evidence already i 


referred to, the above transaction is wholly insufficient to warrant 
any such conclusion. Hx. H the sale-deed does not refer to the 
previous agreement T and the site purchased under H is one of 
the properties claimed by the father.as his self-acquisition. It is 
true that the sum of Rs. 8 paid by the son was credited to the 
father, but that is inconclusive. I must finally notice an observa- 
‘tion of the trial Judge that the. partition was a secret one. There 
was no doubt at least in the m:nds of the persons who were most 
competent to judge as to what the family properties were. The 
father insisted and obtained an extra share for his youngest child 
to provide for his Upanayanam and marriage. The deed of parti- 
tion is largely attested by the residents of the village and I do not 
see where the secrecy comes in. It is remarkable that the same 
learned Judge who held that the properties in Schs. D and E 
were family properties arrived ai the conclusion that the proper- 
ties described in Schs. F to Hand J were not proved to be 


family properties. I have therefore come to the conclusion that ` 


the partition of 1904 has been proved to be a fair one and that 
the plaintiff has no reason to complain of either inequality in the 
division or that any properties belonging to-the family had been 
omitted from the division. 

I think the plaintiff's suis fails and must be dismissed with 
costs throughout, The appeal will therefore be dismissed but 
without costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Sr John Wallis and Mr. Justice 
Srinivasa Alyangar. ; | 

A. V. Subramania Aiyar ... Petitioner* (Pejeng 

v. 

Sellammal fu Respondent (Plaintiff. ) 
C. P. C. of 1908—§. 110 Cl. 1 and 2—Scope-and applicability—Privy Coun- 
cil—Leave to Appeal—Grani of—Subject matier of suit in Court of First Instance 
less thaw Rs. 10,000—Subject matter im appeal more than Rs. 10,000 if mesne 
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Council exceeded that sum owing to the accrual of mesne profits during the 
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Subramania period between the institution of the suit and the petition for a certificate, held 
Aiyar that the appellants had not brought themselves within S. 110 of the Code and that 
leave to appeal to the Privy Council could not be granted. 
Sellanjynal. Moti Chand v. Ganga Prasad 1 applied. 
- Scope and applicability of clauses 1 and 2of S. 110 considered. 
Per Srinivasa Iyengar, J:—The words “ the subject matter of the suit in the 
Court of First Instance ” in clause 1 of S. 110 do not include mesne profits 
subsequent to the suit. 


Petition praying that in the circumstances stated therein and 
in the affidavit filed therewith the High Court will be pleased to 
grant leave to appeal to His Majesty in Council from the decree 
of the High Court in A. S. No. 284 of 1912, preferred against the 
decree of the Court of the Subordinate Judge of Madura in O. 5. 
No. 93 of 1910. 

T. R. Ramachandra Aiyar and G. S. Ramachandra Ayar 
for the Petitioner. 

R. Kuppuswami Aiyar for the Respondent. 

The Court delivered the following 

Judgment :—The Chief Justice.—In this case the amount 

pd or value of the subject matter of the suit in the Court of 
First Instance was less than Rs. 10,000 but the amount or value 
of the subject matter in dispute on appeal to His Majesty 
in Council exceeds that sum owing to the claim for mesne 
profits for the period between the institution of the suit and the 
petition for a certificate. ‘It is clear that the case does not satisfy 
the provisions of the first paragraph of S. 110 C. P. C. but 
we are asked to grant the certificate on the ground that in 
the circumstances the decree of the High Court involves 
“directly or indirectly some claim or question to or respecting 
‘property of like amount or value” within the meaning of the 
second paragraph. Ifthis contention be accepted, a certificate ` 
must be granted in any case in, which the amount or value of the 
subject matter in dispute on appeal to His Majesty in Council is 
not less than Rs. 10,000, whether or not the amount or value of 
the subject matter of the suit in the Court of First Instance fell 
below Rs. 10,000, and this provision becomes wholly nugatory, 
In a case where the value of the subject matter was less than 
Rs. 10,000, in the Court of First Instance but the value of the sub- 
ject matter on appeal to the Privy Council exceeded that sum 
owing to the accrual of interest in the meantime their Lordships 
held that the appellants had not brought themselves within the sec- 


1. (1901) D. R. 991. A. 40. 
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tion. Moti Chand v. Ganga Pe-skad Chand, Moti Chand ex parte 1 


and I do notthink it can make sny difference whether the original - 


deficiency in value is subsequéntly- made up by the accrual of 
interest, or by a claim for mesne profits for the intervening period, 
or by costs. The decision in Dalgleish v. Damodar Narain 
Chowdry 2, proceeded on the aushority of Mohideen Hadagain v. 
Pitchey 8, a case under the Ceylon Ordinance No. 1 of 1889 which 
does not impose any condition as to the amount or value of the 
subject matter of the suit ix the Court of First Instance. This 
condition was first imposed in India by the Privy Council Appeals 
Act of 1874 (Act VI of 1874). The order of 10th - April 1838 
had prescribed that the amocnt or value of the subject matter in 
dispute in appeal to His Majesty in Council must be Rs. 10,000 
or upwards. The alternat ve which now forms the second 
paragraph of S$. 110 ©. P. C. was introduced in clause 
39 of the Letters Patent which contained a proviso “ that 
the sum or matter at issue is of the amount or value of 
not less than Rs. 10,000 >r that such judgment, decree or 
order shall involve directly or indirectly some claim, demand, 
` or question to or respecting property amounting to or of the value 
of not less than Rs.'10,000.7 So far the amount or value of 
the subject matter of the suis in the Court of First Instance did 
not in any way affect the right of appeal, but it is clear to my 
mind that in 1874 the legislature intended to alter this and by 
the new provision inserizd in the section to impose an 
additional restriction with reference to the amount or value 
of the suit when filed. I is, of course, necessary i0 read 
the whole section together end to give effect to every part of it, 
and when doing so it becom=2s necessary in my opinion, in order 
to give effect to the new prcvision in the first paragraph to put a 
restitictive construction on the general words of the second para- 
graph which are reproduced irom S. 39 of the Letters Patent and 
to read them in their preseni collocation as applying only to cases 
which involve some claim oz question to or respecting property 
additional to the actual subjectanatter in dispute in the appeal and 
to be taken into account therewith in making up the appealable 
. value. Something might be said for this construction of the alter- 
native provision as it stood in clause 39 of the Letters Patent and I 
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think that it is imperatively required in the present S. 110 C. P. C. 


' which first appeared as 8. 5 of the Act -of 1874, if the provi- 


sion in the earlier part of the section is not to be rendered nuga- 
tory. Some difficulty is no doubt cccasioned by the retention in 
the second paragraph of the words “involve directly.” But I 
think my learned brother in his judgment which I have had the 
advantage of reading has shown how effect may be given to the 
word directly consistently with this construction; and in any case 
I think that in the section as it now stands the.words, “involve 
directly,’ cannot be read as including cases which involve 
nothing but the actual subject matter in dispute in the appeal. 


‘Cases which involve nothing else are in my opinion governed 


exclusively by the first paragraph. The petition is dismissed 
with costs. 


Srinivasa Aiyangar, J.—This is an application for leave to 
appeal to His Majesty in Council. The original suit was to re- 
cover possession of a portion of a hcuse with mesne profits from 
the defendant. Though the plaintiff claims the whole house he 
does not sue for the remaining porsion as he is in possession of. 
it. It is, however, admitted {that the market value of the whole 
house together with the amount claimed for mesne profits up to 
the date of the institution of the suit is much less than ten 
thousand rupees. It is stated that tae value of the .whole house 
together with mesne profits as claimed by the plaintiff up to 
the date of the decree in appeal would amount to over ten 
thousand rupees. Two points are taken for the petitioner, first 


' that the value of the subject matter of the suit in the Court of 


First Instance should be taken to be above ten thousand rupees, 
second that whether the subject matier of the suit in the Court of 
the First Instance was above ten thousand rupees or not, the final 
decree of this Court involves a claim to property of over ten thou- 
sand rupees in value. As regards the first point, petitioner con- 
tends that the subject matter of the stit in the Court of First Instan- 
ce includes mesne profits subsequent z0 the date of the suit. If this 
contention is right, mesne profits subsequent to the date of the 
institution of the suit up to the date of the final determination by 
the Judicial Committee, or even beyond, till the delivery of posses- 
sion of the property, or 3 years after the date of the final decree, 
whichever event first occurs, could te the subject matter of the 
suit, and its value would vary with the length of time during 
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which the suit may be pendingin the Courts. This construction Sybramania., 
renders the enactment of this portion of the clause perfectly ae 
useless; for there can be no cassin which the matter in dispute Sellammal.. 
on appeal to his Majesty in Coincil ‘would be of the appealable Srinivasa 
value in which the subject-mat-er of the suit would not at least be Aiyangar, J. +, 
of the same value, Prior'to Act 7I af 1874, it was well settled that 

interest on money claims and mesne profits of immovable pro- ; 

perty subsequent to the date of the institution of the suit actually 

awarded by the decree appeale= against may be added in comput- 

ing the value of the matter in dispute.in appeal to His Majesty 

in Council, but not interest accruing subsequent to the 

decree, and if that amount was Rs. 10,000 or over, a party was 

entitled to appeal, though the value of the subject-matter of .the. 

suit inthe Court of First Instanze was less. Gooroopershad Khoond 

v. Juggat Chunder 1, Doorza Doss Chowdry v. Ramanath 

Chowdry 2, Goordoss Roy v. Golam Mowlah 3, see also Bank of, 

New South Wales v. Owstn 4. Act VI of 1874 for the. 

first time enacted that the value of the subject matter of the. 

suit in the Coart of First Instance should also be ten 

thousand rupees or upwards ard imposed an additional restriction . 

on the right of appeal. I think except in British India and Straits 
Settlements no such restriction is to be found in the laws of 

the other colonies or Britsh possessions. In Motichand v. 

Ganga Parshad Singh 5, the Judicial Committee expressly. 

decided that when the amcant claimed in the suit was less 

than ten thousand rupees, ro appeal lay to His‘ Majesty in. 

Council, though the amount =f the matter in dispute in appeal by 

the addition of interest subsezuent to the institution of the suit 

came to ten thousand rupees -r upwards. This decision is .con-. 

clusive on the question, and I am unable to, draw any distinction 

between interest and mesne profits in this respect. The petitioner 

relied on Dalgleish v. Damodz+ Narain Choudry & and Basanta 

Kumar Roy v. Secretary of state for India 7 in support of his 
contention. In the first of the above cases it seems to have been 

assumed that future mesne profits formed part of the subject-mat- 

ter of the suit, and reliance wes placed on the Judgment of the, 

Judicial Committee in Mohizcen Hadgian v. Pitchey 8. That 


1. (1860) 8 M.I. A. 166 at 168. 2. (1860) 8 M. I. A. 262 at 264. 
8 (1862) Marshall’s ‘reports, p.24. 4, (1879) 4 App. Cas. 270, at 274. 
5. (1901) L. R. 29 I.A. 40=94 2.174. 6. (1906) 1. L. R. 33 C. 1286. 
7. (1910, 6 I. C. 792, 8. (1898) L. R. A. Ọ. 193. 
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was a case from Ceylon and attention of the learned Judges 
of the Calcutta High Court was apparently not drawn to the provi- 
sions of the Ceylon Ordinance, which contains no clause similar 
to the first portion of Clause I >f S. 110 of the Code of Civil 
Procedure. Though the case of Motichand v. Ganga Prashad 
Singh 1, was cited in the argument there is no reference to it in 
the Judgment. In the second case it is said that “as the Court 
could provide in the decree for the payment of mesne profits from 
the institution of the suit, until the delivery of possession or until 
the expiration of 3 years from the date of the decree, such mesne 
profits can legitimately be regarded as part of the subject matter 
of the suit.” So also can the Cours award interest from the date 
of the institution of the suit up to the date of payment or realisa- 
tion. There is no reference in the judgment to the case 
in Motichand v. Ganga Prashad Singh 1. In the case of 
future mesne profits, the cause of action, it must be remem- 
bered, does not accrue even at ‘he date of the institution. 
of the suit. With the greatest respect to the learned Judges 
I am unable to follow these decisions. I therefore disallow 
the 1st contention. As to the second point, petitioner contends that 
inasmuch asthe decree of this Court directs him to surrender 
possession of the house and pay mesne profits,the decree necessarily 
involved a claim to property of ove> the appealable value. This 
construction renders the whole of the Ist clause nugatory. It 
must be remembered that provisiors similar to these are to be 
found in the laws of a large majority of the colonies, (see the 
table in Burge’s Colonial Laws Vol. I 362 et. seg) and it is 
impossible to construe the second clause of S. 110 of the 
Code of Civil Procedure so as to render the first perfectly useless. 
If the second clause stood by itself {see Wheeler’s Privy Council 
Practice p. 694) it would be legitmate to construe it in the manner’ 


` suggested, as the word “involves” is sufficiently wide to cover 


direct adjudications in respect of tke subject-matter in dispute. 
In this case we have to take both she clauses together so as to 
give a meaning to both. In my judgment, the first clause applies 
to cases where the decree awards a particular sum, or property of 
of a particular value, or refuses that relief, (č. e.), to cases where 
the object-1natter in dispute is of-a particular value. In fact, the 
words ‘objects in dispute’ are used in the provisions relating t 








1. (1901) L. R. 29 L. A. 40, 
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appeals from Guernsey. If the operation of the decision is con- 

_ fined only to the particular object-matter, Clause 2 does not apply 
and unless the case satisfies the conditions in Clause 1, there is no 
right of appeal. If the decision beyond awarding relief in respect 
of the particular object-matter of the suit affects rights in other 
properties, Clause 2 would apply; also if the matter in dispute is 
one which is incapable of valuation as in the case of easements, 
Clause 2 may apply. A few illustrations from the decided cases would 
make thé matter plain. In Sreemutty Ranee Surnomoyee v. 
Maharajah Sutteshchunder Roy 1 the plaintiff sued to establish his 
right to enhance the rent of a holding in the possession of the 
defendant, which the defendant claimed to hold at a fixed rent of 
Rs. 65. The plaintiff obtained a decree establishing his right to 
enhance the rent to Rs. 800 or thereabouts. The question was 
raised whether the value of the subject-matter in appeal to the 
Privy Council was the capitalised value of this Rs. 800 which 
would be the amount by which the value of the defendant’s estate 
would be diminished. Their Lordships found it difficult to bring the 
case within the words of the Order in Council of April 10, 1838, 
but gave special leave to appeal on the ground that the decision 
involved a claim to property of more than ten thousand rupees 
in value. I máy draw attention to the fact that this decision was 
given in the year 1860 and the present second clause was intro- 
duced into the Letters Patent in the year 1862. 


In Amar Chandra Kundu v. Shoshi Bhushan Roy 2 the’ 


plaintiff, a tenant-in-common, sued for a mandatory injunction 
directing the defendant, another tenant-in-common, to demolish 
buildings erected by, him on a plot of common land. The 
subject-matter of the suit was for purposes of Court fees 
valued at Rs. 1,500. The plaintiff obtained a decree in the 
High Court, the result of which was to oblige the defendant 
to remove buildings worth more than ten thousand rupees. 
Leave to appeal to the Privy Council was applied for and 
granted. In a similar case in Madras, Sreemuth : Devasi- 
kamoney Pandarasannadhi v. Palaniappa Chettiar 3, the plaint- 
iff obtained in the High Court a decree for possession of a 
piece of land worth at the most Rs. 2,000; the defendant had 
built on the land and the buildings were valued at over 


1 (1860) SM. I. A., 165. . % (1908) I. L. R. 81 C. 805. 
` 3. (1910) I. L.R 84M. 585, 20 M. L. J. 970, 
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Rs. 20,000, and he had to remove them. Leave to appeal to the 


_ Privy Council was applied for by the defendant and granted. 


“In Mutusawmy Jagavera Yettapa Natkar v. Vencataswara 
Yettia 1 a decree was passed by the Civil Court of Tinnevelly, in 
appeal awarding Rs. 2,500 a year for maintenance, that being 
the highest suin which the First Court had jurisdiction to give 
and this decree was confirmed by the High Court. An application 
for special leave was made to Her Majesty in Council. In discuss- 
ing the question whether the application should not have been 
made to the High Court first, their Lordships came to 
the conclusion that it could not have been made there on the 
ground that the matter in dispute was below Rs. 10,000. It must, 
however, be noted that the facts of that case were peculiar. 


In Sawvageau v. Gauthier ? A, who had obtained an assign- 
ment of certain choses-in-action.from B sued one of the debtors, 
C, to recover the debt due to him. The assignor had become an 
insolvent and his assignee in bankruptcy intervened in the suit ' 
and claimed the sum as against A, the private assignee, contending 
that the assignment was void as against him. His contention 
was disallowed and he applied for leave to appeal to the Privy 
Council. 'The Privy Council declined to give leave ; but they say 
this, that if he had instituted a suit against the private assignee 
for a declaration that that assignment was, bad, the subject-matter 
of the suit would have been over the appealable value, but inas- 
much as his claim was limited to only one of the debts, he was 
not entitled to leave; they declined to grant special leave on the 
ground that that decision need not necessarily affect the title to 
the other debts. 

"In Ajuas Koer v. Mussammat Luteefa 3 where the suit was 
to establish the plaintiff's rights to take water from a channel to 
irrigate his lana, Markby,. J., held that the value of the subject- 
matter in dispute was the amount by which the value of the land 
would be diminished if the righi to take the water was not granted: 


` The learned Judge drew a distinction between the value of the 


relief and ‘the value of the subject-matter.’ 

In Macfarlane v. Leclaire * the plaintiff sued for a sum of 
money ,being the debt, due to him from X, He applied for, 
attachment before judgment and attached certain properties in 


"4, (1865) 10 M. I. A. 818, 2 (1874) L. R., 5 P. Cu 494, 498. 
8, (1872) 18 W. R. 21. | 4, (1862) 15 Moo..P. 0. C. 181. 
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the hands of Y on the ground that Y was holding those properties 
on behalf of X. Y claimed. the properties as his own under a 
conveyance from one P, who himself obtained the properties 
from X. Plaintiff replied that tae conveyance from X to P and 
from P to Y were fraudulent ac against the creditors of X. The 
Plaintiff succeeded. The amocnt of debt due to him for which 
he obtained a decree was-less taan the’ appealable value, but as 
the adjudication was also that the purchase by Y was not valid 
as against the creditors of X, the decision involved a question of 
title to the property of over tae appealable value. The Privy 
Council, in the absence of a claase like the second clause, were 
obliged to bring it within the words “matters in dispute in appeal 
to the Privy Council,” 


The above cases, except tke cases. reported in Amar Chundra 
Kundu v. Shoshi Bhushan Roy. 1 and Sreemuth Devasikamoney 
Pandarasannadhi v. Palaniappa Chettiar, 2 were decided when 
the Order in council, dated 10ta April 1838, or provisions similar 
thereto were in force. They afford instances of cases in which 
the subject-matter of the suit was incapable of a real or accurate 
valuation, or where the value of the subject-matter of the suit 
was below the appealable value. but the decision directly involved 
a claim or question respecting property of over-ten thousand 
rupees in value. Even if the words“ subject matter of the suit” 
or “ matter in dispute in appecl’’ do not mean the object-maitter, 
but connote the jural relationship between the parties [See Rama- 
swami Ayyar v. Vythinatha Ayyar 3, also Kaveri Ammal v. 
Sastri Ramaier *,] the present case would” clearly come within 
the first clause and the second clause would have no appli- 
cation whatsoever. In some cases it may be difficult to de- 
termine under which clause a particular case falls [See Ram 
Kripal Shukul v. Rup Kuar 3 and Bhagvat Sahai v. Pashu- 
pathi nath Bose 8], but I do nct think that this would in any way 
affect the decision, as I think tkat in all cases in which the final 
decision involves a claim or question to property of a particular 
value, the decision of the Frst Court also would necessarily 
involve a claim or question.in respect of property of the same 
value. i 9 





1. (1903) I. L. R. 82 Cal. 305. 2. (1910) I. L. R. 84 Mad. 535. 
3. (1903) 1. L.R. 26 Mad. 760, 763. 4. (1902) I.L.R. 26 Mad., 104, 109. 
5. (1881) I. L R. 3 A. 633. 6.. (1806) 3 C. L. J. 257. 
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The following cases are instances in which the decision 
involves indirectly a claim or question to or in respect of property 
of the appealable value. Baboc Gopal Lall Thakoor v. Teluk 
Chunder Rai 1, Ko Khinev. Snadden 2, Joogulkishore v. Jotendro 
Mohun Tagore 3, Inthe matter of the petition of Khwaja Muham- 
mad Yusuf 4, Sri Krishen Lal v. Kashmiro 5, I am supported 
in the construction which I have adopted by the decision in De 
Silva v. De Silva 6 and a case from the colonies, Gardiner v., 
Micullock 7 cited in Wheeler’s Privy Council, Practice 604, In Dal- 
gleish v. Damodar Narain Chowdry 8, already cited, a different view 
was taken, but no reasons were given for the conclusion. I am 
unable to follow it. On the other hand in Motichand v. Ganga 
Prasad Singh 9 already referred to the Judicial Committee proceed 
on the assumption that the second clause was inapplicable to 
cases of this sort. I would, therefore, disallow this contention 
also. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice 
Hannay. 


Thavasi and others ... Appellants* in all (Defendants 
v. 1 to 3; 9 to 12) 
Arumugam and others `.. Respondents in K.A. No. 2007 

f of 1918 (Plaintiffs). 
Muthukaruppayee Athal ... Respondentin S. A. No. 2008 
v. of 1913 (Plaintiff) 
Valathal - ... Respondent in 9. A. No. 2009 


of 1918 (Plaintiff). 

C.P.C. Sec.2; (12)—Mésne profits—Definition of—Damage duo to with- 
holding of possession— Right to—Defence that crops if sown could not bs harvestca 
at the time of delivery of possession to plaintiff, inadiissible—Specific Relief Act, 
S. 9—Mesne profits not to be decreed—C. P- C. 8.11 Hapl. b and O. 2, R. 2— 
No bar to subsequent suit for mesne profits. 

A person wrongfully kept out of possession is entitled to recover noi only the 
profits which the defendant could have made while in possession but also the loss 
that he (the plaintiff) has sustained by the withholding of possession. It is nota 
defence therefore, to a claim for the value of the crops that might have been raised 
on the land that the delivery to the plaintiff was at a time when even if the land 





* S A. Nos. 2007 to 2009 of 1918. 2nd December 1914. 
1. (1860) 7 M. I. A. 548. 2. (1868) L. R.2 P. C. 50. 
8. (1882) I.L- R. 80 210. 4. (1896) I. L. R. 18 A. 196. 
5. (1918) I. L. R. 35 A. 445. ` 6. (1904) 6 Bom. L. R. 403. 
7. (1876) 2 U. L. R. 128 (Law). 8. (1906) I.L. R. 33 C. 1286. 


9. (1901) L. R. 29 I. A. 40, s. e. 24 A. 174. 
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was sown in due ‘time, fhe crops would not have been ripe for the defendant to 
have har vested them. f 


In a suit under S. 9 of the Specific Relief Act, a decree for mesne profits 
cannot be made and as such, a subsequent suit for mesne profits will not be barred. 


Second Appeals against the decree of the District Court of 
Ramnad at Madura in Appeal Suits Nos. 15 to 17 of 1910 pre- 
ferred respectively against tke decrees of the Court of the 
Additional District Munsif of Paramakudi in Original Suits 
Nos. 14 to 16 of 1909. 

C. S. Venkatachariar Dr the Appellants. 

K. V. Krishnaswami Asyar for the Respondents. 

The Court delivered the following 

Judgment :—The contesting defendants:are the appellants in 
this Second Appeal. The sut was brought for the recovery of the 
mesne profits due to the plaintiffs for faslis 1314, 1815 and 1316 
during which faslis the-deferdants: were in unlawful possession of 
the plaintiffs’ land. The plaintiffs had brought a former suit 
(Original Suit No. 131/05) under S. 9 of the Specific, Relief Act in 
January 1905, very soon aftar they were forcibly dispossessed by 
the defendants. In that suit, they prayed for possession of the lands 
with the crops then standing hereon. But if before the decree was 
passed for possession, the crops were removed by the defendants, 
the plaintiffs also prayed for recovery of the value of the crops 
from the defendants. 

The District Munsif in that suit decreed only possession of 
the lands, evidently because the question of the plaintiffs’ right to 
the value of the crops deperded upon ‘the p.aintiffs’ title to the 
land and in a suit under S. € of the Specific Relief Act, the ques- 
tion of title could not be firally decided and need not be gone 
into. (See the Judgment Hx. IV). The Judgment in O. 5. 
No. 131 of 1905 was passed on the Slst March 1906. The 
plaintiffs executed that decree and got possession in November, 
1906, that is, about the midcle of the fasli 1316, after the season 
for ploughing, .sowing and culfivation had expired, such season 
being in August September 1906. If the defendants had given 


up the land before August 1906 to the plaintiffs, the plaintiffs could 


have begun cultivation in the due season of August 1906 and there 
would have been crops almost ripe for harvest in the middle of 
November 1906, when alone the plaintifs were able to get posses- 
sion through Court, 
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Such being the facts, . several questions of law have been 
raised and decided in this case. The District Munsif held that 
because the defendants after the 3lst March 1906 (the date of the 
decree in the Original Suit No. 131 af 1905 for possession), did 
not cultivate the lands and left them waste, the’ plaintiffs were 
not entitled to mesne profits for fasli 1316. He therefore decreed 
mesne profits only for faslis 1814 and 1315, The learned District 
Judge thought that the learned District Munsif was wrong in his 
opinion that the plaintiffs had negligently delayed the execution 
of their possessory decree beyond August 1906. The District 
Judge, therefore, allowed the claim for mesne profits for fasli 
1316 which had been disallowed by the District Munsif; but the 
learned Judge disallowed the claim for mesne profits for fasli 13814 
4. e., (mesne profits which the defendants wrongfully carried away 
in January 1905) on the ground that the plaintiffs having claimed 
such mesne profits in the former summary suit and not haying 
been granted those mesne profits by the decree in that suit, the 
plaintiff's claim was barred by res judicata under S. 11 of the Civil 
Procedure Code, read with its explanation V. The decree passed by 
the learned District Judge contained an arithmetical error because, 
instead of allowing Rs. 160 (at Rs. 8C a year) for the two faslis 
1315 and 1316 as mesne profits, a sum of Rs. 390 was mentioned 
in the decree. 


Out of the 11 grounds mentioned in the memorandum of 
second appeal, the only two arguable contentions are that the 
plaintiffs are not entitled to the mesne profits for -fasli 1316 and 
that the decree of the Lower Appellate Court was not in accordance 
with the Judgment as it made the defendants liable for the mesne 
profits of the value of Rs. 390. instead of Rs. 160. The second 
contention based upon the clerical or arithmetical error is accept- 
ed as valid by the respondent’s vakil and it appears further that 
that error has been corrected by the Lower Appellate Court itself 
pending this Second Appeal. As, however, there is a memorandum 
of objections by the plaintiffs contending that the Lower Appellate 
Court’s disallowance of the plaintiffs’ claim for mesne profits for 
fasli 1314 is erroneous and as the whole of-the disputed matter is 


“now before us, this Court will draw up a proper decree in accord- 


ance with the rights settled by our Judgment in supersession of 
the Lower Appellate Court’s decree. The only remaining contention 
go far as the Second Appeal is concerned is that relating to the 
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mesne profits for fasli 1316. Mr.C. S. Venkatachariar for the ap- 
pellants argued that because the defendants did not cultivate the 
lands after the date of the decree in the former suit (31-3-1906) and 


left the lands waste, they were not bound to pay mesne profits for, 


fasli 1316 though the plaintiffs were unable to raise and obtain 


any profits in that fasli. It is not alleged that the defendants gave - 


notice to the plaintiffs to take possession of the lands as .soon as 
the decree was passed againsi the defendants or that the plaintiffs 
wilfully refused to take possession notwithstanding such notice. 
S. 2, Cl. (12) of the Civil Prosedure Code defines mesne profits 
as “those profits which the person in wrongful possession of 
such property actually received, or might with ordinary diligence 
have received.” The defendants’ wrongful possession continued 
till the plaintiffs were put in possession through Court, that is, 
till the middle of November 1906 and the defendants, if they had 
used ordinary diligence, could have cultivated the plaint lands in 
August 1906 and raised profits thereon. It was ingeniously 
argued that, as: on the date of she taking of possession by the 
plaintiffs, the crops would not bave been quite ripe for harvest 
even if they had been raised, the defendants could not have receiv- 
ed any profits and hence they were not liable for mesne profits 
for fasli 1316. Of course, on a literal interpretation of the words 
in the definition of mesne profits, the argument is plausible enough; 
‘but, in any event, the plaintiffs are entitled to recover the loss 
which they sustained by the defendants’ tortious act in having 
kept the plaintiffs out.of possession and whether compensation 
for such loss is called “profits” or “damages” they are entitled to 
be reimbursed that loss. Such damages are, naturally, the profits 
which the plaintiffs would have got from the lands if the lands had 
not been wrongfully detained by the defendants in the beginning 
of the cultivation season in fasli1316. This second appeal there- 
fore fails except as regards the clerical error already referred to 
and is dismissed with the respondents’ proportionate costs on the 
sum of Rs. 160. 


Coming to the memorandum of objections, the question . to 
be considered is whether the Lower Appellate Court was right in 
holding that the claim for mesne profits for fasli 1314 was barred 

“by res judicata. The true scope of a suit under S. 9 of the 
~Specific Relief Act-has been-considered in the case in Sheo Kumar 
"43 0 a 
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v. Narain Das land Tilak Chandra, Dass v. Fatik Chandra 
Dass 2. In Sheo Kumar v. Narain Dass! the following 
observations occur :—“Under the Specific Relief Act, the plaintiff 
would be entitled to recover possession in any event if he had 
been dispossessed otherwise than in due process of law, and, 
therefore, was entitled to a decree in the suit instituted under 
the Specific Relief Act, whether or not the defendants who 
had dispossessed him were the true owners. In a suit how- 
ever, for mesne profits, other considerations would: arise, 
because, as it appears to us, in a suit to recover mesne profits 
for the time during which a party has been dispossessed, if it 
be found that he was only a trespasser, and that the person who 
` dispossessed him was the true owner of the property, in such a 
case, the Court could not award mesne profits as against the true 
owner. Therefore we think that the defence under S. 43 of the 
Code of Civil Procedure fails”. Thus it follows that a claim for 
mesne profits ought not to be made in a suit for possession under 
the Specific Relief Act because the plaintiff who was forcibly 
dispossessed could not obtain a decree for mesne profits if the 
defendant who dispossessed him forcibly was the true owner of 
the lands; the question of title could not be directy decided in 
that suit and a relief which depends upon title (considered apart 
from possession) cannot be given in sucha suit. In Kuppusamy 
Aiyar v. Venkataramaier, 3 it was held by a Full Bench of this 
‘Court that the words “ relief claimed in the plaint” in explanation 
III to §, 13 of the old Civil Procedure Code (corresponding to expla- 
nation V to S. 11 of the New Civil Procedure Code) did not include 
arelief which though claimed in the plaint, the plaintiff was not 
entitled to as of right, assuming that the defence fails. Now in the 
former original suit, the defence did fail, but the plaintiff was not 
entitled as of right to the relief of the award of mesne profits 
which he claimed, because, as we said just now, the relief of the 
award of mesne profits depended upon a decision as to the plaint- 
iffy’ title which the Court trying a suit under S. 9 of the 
‘Specific Relief Act was not bound to decide. We therefore 
hold that notwithstanding the wide words of explanation V 
to $. 11, the plaintiffs are not barred by res judicata from 
claiming in the present suit based on title the relief as to mesne 
: profits for fasli 1314. 


1. (1902) I. L. R. 24 A. 501. 2. (1898) I. L. R. 25 0. 803. 
(1905) 15 M. L. J, 462, 
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Mr. C. 5. Venkatachariar further contended that even if 
the suit is not barred by res judicata it is barred by O. 2, R. 2, of 
the new Civil ‘Procedure Code (corresponding to old S.’48), and he 
relied upon the Privy Council decision in Rangayya Gounden v. 
Nanjappa Rao 1. There are at least two answers to this contention. 
In the first place, the plaintiff did not omit to sue in respect of or 


intentionally relinquish in the former suit his claim for mesne. 


profits for fasli 1314 and hence O. 2, R.2 does not, in terms, 
apply. In the second place, even if he had so omitted to sue, 
the case in Sheo Kumar v. Narain Das 2 clearly shows that the 
cause cf action for mesne profits in an ordinary suit being differ- 
ent from the cause of action in the former summary suit, 
O. 2, R. 2, corresponding to S. 43 of the old Civil Procedure 
Code, has no application. We might further add that O. 2, 
R. 2 directs only that the whole claiin in respect of the same 
cause of action should be included in one and the same suit and 


it has been recently held by a Full Bench of this Court that the 
cause of action even for past mesne profits is a different cause of: 
action from the cause of action in the suit in ejectment. (See 


Ponnammal v. Ramamirtha Iyer ®, We therefore allow thé 


memorandum of objections with costs throughout on the amount 


awarded. a 

In the result, a decree will be drawn up in the suit awarding 
Rs. 240 as’ the mesne profits due to the plaintiffs for the 
three faslis 1314 to 1316. For similar reasons, similar decrees 


will be drawn up in the connected suits out of which connected. 


Second Appeals 2008 and 2009 of 1913 have arisen. 


IN THE HIGH COURT: OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Seshagiri Aiyar and Mr. Justice 
Kumaraswami Sastri, 





Punugu Subbian ... Appellant® 2nd (Defendant) 
v. : $ 
Nukalapati Rami Reddi and Respondents (Plaintiffs Nos. 
others. 2 to 6.) 


Transfer of Property Act (IV of 1882) S. 65 (c)— Acquisition of equity of 

` redemption by prescription against mortgagor—Non-payment of public charges— 

Revenue sale—Purchase by acguirer—No fraud —Eatinguishment o f mortgage. 
The duty cast on the mortgagor by S. 65 (o) Transfer of Property Act to pay 

the public charges is a personal one affecting the person in possession under the 
* S. A. No. 211 of 1914. 12th January 1916. 


1, (4901) L L. R. 24 M. 491. 2. (1902) I.L.R, 24 A. 501. 
aa ae 8, (1914) 28 M. L. J. 127, 
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contract and is nob a covenant which touches oz concerns property and as such, a 
person who has acquired the equity of redemption by prescription against the, 
mortgagor is not under a duty to pay the same. Hence if such person allows pro- 
perty to be sold for arrears of revenue though he purchases it himself, the mort- 
gage right will be extinguished. 

Second Appeal against the decree (on remand) of the Dis- 
trict Court of Nellore dated 19th November 1913 in Appeal Suit 


No. 170 of 1911 preferred against the decree of the Court of the 


District Munsif of Kavali in Original Suit No. 450 of 1910. 

The facts are fully stated in the judgment. 

A, Krishnasami Aiyar for Appellant. 

T. R. Ramachandra Aiyar for Respondents. 

The Court delivered the following - 

Judgment :—Mr. Krishnasami Aiyai argues that no cause of 
action is disclosed in the plaint. This case has been before the 
Courts during the last six years and yet this point was not raised 
hitherto; on that account we examined the pleadings carefully ; 
it appears to us that prima facie the contention of the appellant 
is well founded. This appeal relates only to items 672A and 
674B. The facts stated in the plaintare, that the plaintiff obtained 
a mortgage in respect of these items and other properties from 
certain persons who may be described as the Vavilla people. He 
brought a suit (Original Suit No. 198 of 1896) against the mort- 
gagors. The right of the Vavilla people to mortgage the property 
was disputed by the 12th defendan: who claimed title. from cer- 
tain persons who may be called the Sarasvati people. The 
12th defendant conveyed his rights to one Nalluri Samiah. Nalluri 
Samiah was made the 19th defendant. Issues 14 and 15 raised 
the question as to whether the prc perty belonged to the Vavilla 
or the Sarasvati people. The judgment of the Munsif is not very 
clear on this point. In effect he scems to have found in favour 
of the Vavilla people; he gave a decree to the plaintiff, This 
was confirmed on appeal by the Dissrict Judge. While a Second , 
Appeal to the High Court was pending, the revenue payable to 
Government on the property fell into arrears ; and th 2nd defend- 
ant in this suit purchased the property at the revenue .auction. 
The plaintiff now seeks to recover the property. His contention is 
that the 2nd defendant is a benamidar for Nalluri Samiah, the 
19th defendant in the first suit, and that, as it was the duty of 
the said Samiah to have paid the arrears, he must be deemed to 
have committed a fraud in allowing the property tobe sold 
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and in’ purchasing it in the mame of the 2nd defendant for ` 


his own benefit. In effect the contention ‘is that’ the 2nd 
defendant is a trustee for the plaintiff. It was contended by 
Mr. Krishnasami Aiyar that there is no legal evidence on which 
the finding as tothe 2nd defendant beinga name lender to 
Samiah can be sustained, The Munsif refers to oral evi- 


dence relating to possession and to other circumstances in sup-’ 


port of his finding : the Lower Appellate Court has confirmed that 
finding : we are unable to say that there is no legal evidence to 
support it. But granting that the 2nd defendant is a benamidar 
for Nalluri Samiah, it has to be proved that Samiah was under 
any legal obligation to pay the arrears.of revenue due upon the 
lands. Prima facie, as we said before, the finding of the District 
Munsif in the mortgage suit negatives any subsisting right in the 
Sarasvati people from whom Samiah derived title at the time of 
the revenue sale. But as the point has been raised for the first 
time in this Court, we think it safe to call fora finding on the 
question, 

“ Whether at the time of the purchase by the 2nd defendant 
at the revenue sale, the 19th defendant or the Sarasvati people 
from whom he claimed had such a subsisting interest in the pro- 
perty as made it obligatory on fhem to pay the revenue for non- 
payment of which the property was sold?” This question does 
not refer to the initial liability to pay the revenue by virtue of 
the patta standing in the name of any of the parties, but to the 


question whether as between the plaintiff, the Vavilla people and- 


the Sarasvati people inter se who was bound to protect the property 
from the revenue sale. 


Both parties may adduce fresh evidence. The finding should’ 


be submitted within two months and seven days will be allowed’ 


for filing objections. 


[In compliance with the order contained in the above judg- 
ment, the District Judge of Nellore submitted the following 

FINDING:—* * ** * The plaintiff as I have said 
wanted to show that the mortgage in his favour was prior to the 
sale to Saraswati people. He urges that all that the Saraswati 
pople gut was the equity of redemption and Nalluri Samiah 
stands ‘in their shoes and under S. 90 of the Indian Trusts 


Act, he was bound to pay the assessment, I think the plaintiff 


has not proved the facts on which he relies. Hven if he had 
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Pynugu provêd them, it would not advance his case, for Srinivasachari 
Subhin v. Gnanaprakasa Mudaliar 1, is an authority for the position that 
er there is no obligation on the purchaser of the equity of redemption 


to pay tle public charges accruing due in respect of what he has 
purchased. It has been argued that the circumstances of that 
case were different, but the principle is the same and the case 
seems to me quite applicable. [t is further argued that if that be 
the law, it was unnecessary to remand this appeal but that 
argument here is for obvious reasons futile. 


How the Sarasvati people originally came by the land seems 
to me still doubtful but it is perfectly clear that they were in pos- 
session and from them Bandepalli Venkatachelam got the land and’ 
from him Nalluri Samiah. It may be taken they were trespassers, 


My finding on the issue sent down to me is that at the 
time of the purchase by the 2nd defendant at the revenue sale the 
19th defandant cr the Sarasvati’ people had‘ no such subsisting 
interest in the property as made it obligatory on them to pay the 
revenue for non-payment of which the property was sold. | 

A, Krishnaswami Aiyar for Appellant. 

T. R. Ramachandra Aiyar for Respondent. 

The Court delivered the following 

Judgment ;—The facts of the case have been fully stated in 
our order of remand. The finding in effect is that when the land 
was sold for arrears of revenue, the 19th defendant, who claimed 
to hold under the Saraswati people, was in possession. The Dis- 
trict Judge further finds that the Saraswati people and those who: 
derived title through them were trespassers. It is clear from the 
documents to which Mr. Ramachandra Aiyar has drawn our 

‘ attention that the possession of the Saraswati people commenc- 
ed inor about 1882. Consequently at the time of the revenue 
sale in 1906, the 19th defendant had acquired title to the property 
by prescription. This title could notaffect the right of the plaint- 
iff who obtained his mortgage from the true owners, the Vavilla 
people, in 1884. As was pointed out in the recent Full Bench 
decision of this Court in Vyapuri v. Sonamma Boi Ammani 2, a 
person holding a simple mortgage is not deprived of his right to 
bring the mortgaged property to sale because as against .the, 
mortgagor a trespasser. has been in possession over the statutory 
‘period. The point was not considered in the Full Bench ruling whe- 


1, (1906) I. L. R. 80 M. 67.. ° | 2. (1915) 99M.L. J. 645. 
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ther the trespasser is not entitled to stand in the shoes of the mort- 
gagot, although the rights o? tke mortgagee remained unaffected. 
We are of opinion that the trespasser acquired by prescription the 
rights òf the mortgagor. The 19th defendant by tacking on the 
possession of the Saraswati people, acquired by adverse possession 
the equity of redemption in the property mortgaged to the plaintiff. 
The limited right in that equity which the mortgagor possessed 
passed to the trespasser. On these facts Mr. Ramachandra Aiyar 
contended that the conduct of the 19th defendant in allowing the 
property to be sold for arrears of revenue and purchasing it in the 
name of the 2nd defendant was fraudulent and that the plaintiff 
was entitled to recover it. Nazab Sidhee Nuzur Ally Khan v. 
Rajah Ojoodhyaram Khan, T was relied on for this position, The 
argument of the learned vakil presupposes that the 19th defend- 
ant was under a duty to pay the public charges under S. 65 
clause (c). The first question therefore is whether the duty cast 
on the mortgagor passes to she acquirer of the equity of redemp- 
tion by prescription. The point is not free from difficulty and is 
not covered by authority in this country. Mr. Krishnaswami 
Aiyar quoted Srinivasacha-i v. Gnanaprakasa Mudaliar. 2 It 
was held in that case thai even a purchaser of the equity of 
redemption will not be affected by the equities created in favour 
of the mortgagee. Sadasiva Aiyar and Napier, JJ., in Rama- 
krishnama Chetty v. Vuvvat: Chengu Aiyar 3, on the other hand 
point out that a provision in a statute which imposes a liability on 
.& person binds his legal representatives and assigns also. | 

The authorities in Eng-and (see the cases cited in I Smith’s 
Leading Cases pp. 75 to 77) lay down that unless the assignee is 
named, in most cases, the covenant will not affect him. If we 
had to decide whether an assignee for value is affected by the 
covenant mentioned in S. 65 clause (c), we would have re- 
ferred the matier toa Full Bench. But the case of a person 
acquiring title not from but against the owner stands on a differ- 
ent footing. . 

The covenant created by tke clause is in the nature of a per- 
sonal covenant. Where a benefit is secured ora duty is cast on a 
personal though it be by virtue of being in possession of real pro- 
perty, the covenant is said to be personal. Shepp. Touchstone SN 
In Dewar v. Goodman, 4 the House of Lords laid down that “ 


1. (1866) 10 M. I. A. 540 2. (1906) I. L. R. 80 M 67. 
3. (1914) 27 M. L. J. 494. 4. (1909) L. R. 1 A.C. 72. 
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- covenant to do an act not in respect of the demised premises but 


which will protect from forfeiture the estate of the lessee in the 
demised ‘premises is not a covenant which runs with the land?” | 
Lord Loreburn points out that such a covenant “does not touch 
and concern the estate” simply because the estate may come to 


. an end, if the covenant is broken. By parity of reasoning 


the duty cast on the mortgagor to pay the taxes, although 


“its non-payment may result in the estate being sold for arrears of 


revenue is not à covenant which touches or concerns the property 
and as such runs with the land. Ib is a personal covenant affect- 
ing the person in possession under the contract. 

The decision in In re Nisbet and Potts Contract 4, at first oti 
lends colour to the suggestion that a person coming into posses- 
sion by virtue of prescription is bound by similar covenants. 


: That was a case of a negative covenant. The Court of Appeal 


considered that such a covenant was in the nature of a negative 
easement and that consequently it affected squatters on the land 


„whether they acquired title to it or not. Collins, M. R. says, “ It 


was admitted that a squatter could not take land freed from an 
affirmative legal easement; and I understand it to be admitted 
also that if the right arising out of the restrictive covenant enter- 


“ed into by the former owner of the land was such as Sir George 


- 


Jessel, M. R. considered it, namely, analogous to a negative ease- 
ment, then the squatter would take the land subject to the para- 
mount right created by the obligation imposed by the covenant 
which adhered to the land, and the burden of that covenant would 
pass to those persons who might become assignees of the land or 
might acquire in any way a title to the land.” This decision is 
no authority for holding that a person holding property adversely 


-is bound by all the obligations which rested upon the owner in 


respect of the property. On the other hand, it was pointed out 
by Lord Esher in Tichborne v. Weir 2 that the title of the true 
owner is not transferred to the adverse owner. “ The Statute does 
not convey but destroys the right.” Bowen, L. J., quoting Dart’s 


-Vendors and Purchasers, was of opinion that the acquirer can. in 


no sense be said to stand in the-shoes of the original owner. The 
point decided in the case was that a covenant to repair did not 
bind the person. who acquired title by prescription. Brassington 


_ Ve -Llewellyn 8 is to the same aka See also Banning on 





1. (4906) L. R. 1 Ch. 886 2. (1892) 67 L. T. 735. 
3. (i868) 27 L. J. Exch: 297 . i 
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` Limitation page 84. Itis true that the acoisicns above quoted 
were given with reference to leases. We see no reason why 


the same principle, ghould not apply ‘to mortgages. , We must. 


therefore hold that the 19th defendant by virtue of having 
acquired the equity of redemption i in. the mortgaged property was 
‘ not under a duty to pay the taxes ‘under S. 65 Clause (c) of the 
Transfer of Property Act. 

Mr. Ramachandra Aiyar’s last contention was that apart 
from the statutory ‘duty, any person who acquires property by 
fraud must restore it to the true owner ; and hetelied on Nawab 
Sidhee Nazur Ally Khan v. Rajah Ojoodhyaram Khan, } for this 
extreme position. N 

It may now be taken as: settled that if there isa fiduciary 


relationship between the parties and one of them has committed 


"a breach of duty, the person injured can compel the person bene- 
fitted by the breach to restore the property he has acquired. ‘That 


is really what was laid down in Nawab Sidhee Nuzur Ally Khan, 


v. Rajah Ojoodhyaram Khan. } We do not agree with Mr. Rama- 
_chandra Aiyar that this judgment is authority for the proposition 
that if any body acquires property 'by fraud whether there is a 


fiduciary relationship between the parties or not, the true owner ` 


can recover possession. ` Ss. 88 to 90 of the Trust Act show 
‘that the duty of restitution is cast only on pérsons occupying 
either a fiduciary position or who have a joint interest, with the 
person defrauded. There is no authority for the broad proposition 
that no title can be acquired, if fraud has been used in its 
‘acquisition. We think the right to claim the benefit of a fraudu- 
lent advantage should be restricted to persons who are “ under a 
duty to speak” or under seme relationship as above indicated. 

We must therefore hold that the plaintiff is not entitled to 
recover possession from the 2nd defendant, 


We must allow the appeal, reverse the decrees of the courts 
“below and dismiss the suit with costs of the 2nd defendant in this 
‘Court. Parties will bear their own costs in the Courts below. 


wot x 
| 1. (@886)r10 M. I. Ai 540, 
- 44 ; ¥ 
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IN: THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Coutts Trotter and Mr. Justice 


Seshagiri Aiyar. j B : 
Bikkina Ramayya | ... Appellant * (Plaintiff) 
l v., 

Adabala Seshayya and others ... Respondents (Defend- 


ants 1 to 6.) 

“Transfer of Property Act, Ss. 2 (c), 58 and 67—Mortgage by conditional sale— 
Mortgage before the Transfer of Property Aci—Absence of words of conveyance, 
effect of —Law before the Act, applicability of —~Remedies under the Transfer of 
Property Act, if available—Statute— Interpretation.—Limitation Act, Art.182, 135. 

Where a mortgage document of the year 1879 did not in terms purport to sell 
the mortgaged property but only contained a covenant by the mortgagor to relin- 
quish all rights in the property as if it had bean sold, ‘in case there was default in 


payment of the mortgage money within the sfipulated period, Held that the doou- 


ment should be construed with reference to the law as it stood before the Transfer 
of Property Act and so eonstrued it was a morsgage by conditional sale. 
Patiabhiramier v. Venkatarow Naicken 1 Thambusami’s case 2 referred to. 
Held further that the remedies given by S. 67 of the Transfer of Property Act 
could be -availod of by the parties to the document and that there was nothing 
in S. 2 (c) of the’ Act to disentitle them from = doing. 
Suit for foreclosure in respect of such a document is governed by Art. 132 and 
not by Art. 185 of the Limitation Act. 


The right to a relief arising from a certain jural relation existing between 
parties is a matter of adjective law, and consequently the parties are entitled, when 
a, new remedy has been provided by a new Act at the time when the relation sub- 
sists, to take advantage of that remedy in a court of law. 


Pergash Koer v. Mahabir Pershad Narain Singh 3 Bholio Sundari Debi v. 
Rakhal Chunder Bose 4 Kaveri v. Ananthayya 5 Mata Din Kasodhan v. Karim 
Husain 6 relied on. Srinath Das v. Kotter Mohan Singh 7 distinguished. 
| Second Appeal against the decree of the District Court of. 
Godaveri at Rajahmundry in A. & No. 1llof 1913 preferred 
against the decree of the Court of the Additional District Munsif 
of Amalapur in O. S. No. 361 of 1912. 

; P. Narayanamurthi for Appellant. 
P. Somasundaram for Respondsnis. 
The Court delivered the following 
Judgment :—The first point for consideration in this case is 

whether Ex. A is a mortgage by conditional sale or a simple 

mortgage. If we are to apply the tests contained in S. 58 cl. (e) 

ol the Transfer of Property Act, the document cannot be treated 





“S.A. No. 123 of 1914. .t 9th February 1916. 
1. (1870) 18 M. I. A. 560. 2. (1875) L. R. 2 I. A. 241, 
8. (1885) I. L. R. 11 C. 582. *. 4, (1886) I. L. R. 12 C. 583. 
5. (1886) I. L. R. 10 M. 129. . ¢ 6. (1891) I. L. R. 18 A. 432; 


T T, (1889) D. RA I. A. 86, 
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as evidencing a mortgage by conditional sale,-because 1t does not 
purport to sell the mortgaged property. The only condition 
which provides for passing an absolute right is in these terms: 
“Therefore in default of payment of any instalment in the afore- 
said manner, the said entire mortgaged property shall be relin- 
quished as if I had sold it to you.” It is clear that there 
was no ostensible sale to the mortgagee which was intended to 
convey an absolute estate after the eXpiration of the prescribed 
period. See Srinivasa Aiyangar v. Radhakrishnan Pillai 1, 
and Hakeem Patte Muhamad v. Sheik. Davood 2. But it was 
contended for the respondems and we think rightly, that this 
document should be construed with reference to the law as it 
stood before the Transfer of Property Act. It was held by the 
Judicial Committee in Pattabhiramier v. Venkatarow Naicken 8, 
that a document which was not ex facie a sale but only contained 
a covenant to give up all rights in the property as if it had been 
sold should be regarded as a mortgage by a conditional sale. 
This view was reaffirmed by their Lordships in Thumbusamv’s 
case +, At pagé 248 the definition of a mortgage by conditional 
sale by Mr. Justice Mcpherson in his book is quoted with 
approval. According to that defmition all that was required was 
that the borrower should not have made himself personally liable 
for the payment of the loan, and have covenanted that on default 
of payment of principal and interest on a certain date the land 
pledged shall pass to the morigegee. Applying these tests to the 
document in question we have come to the conclusion that Ex. A 
is a mortgage by conditional sale. 

The next question is whether the remedy given by the 
Transfer of Property Act in S. 67 can be availed of by the 
parties to the document. It was contended that if the docu- 
ment is to be construed according to the canons of con- 
struction which prevailed before the Transfer‘ of Property 
Act was enacted, the relief sought must be the one which 
was’ available before the Act came into force. We cannot 


agree with this contention. The right to a relief arising from a, 


certain relation existing between parties is a matter of adjective 
law, and consequently- the parties are entitled, when a new 
remedy has been provided by a new Act at the time when 
the relation subsists, to take advantage of that remedy, 


wud. (4918) I. L. R. 88 M. 667, 2. (1915) 18 M. L. T. 209. 
3. (1870) 13 M. I. A. 560. F . 4.. (1875) L. R, 2 I. A, 241, 
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-Bikkina ina Court of Law.) This was the view taken by Mitter and 
Ramayya Field, JJ. in Pergash Koer v. Mahabir Pershad Narain Singh t, 
‘Adabala, and that has been approved by a Full Bench in Bhobo Sundari 
Seshayy4- Debi v, Rakhal Chunder Bose 2. Wiléon, J. says “ It is a general 
' rule in construing statutes that in matters of substantive right they, 

. are not to be so read as to take away vested rights, but that in 

. matters of procedure they are general in their operation. I do not 

think we ought to conclude that the legislature in the Transfer of 

Property Act meant to depart from the settled principle: of. 
legislation, unless that intention is shown beyond reasonable. 

doubt.” The other learned Judges expressed the same view. 

Kaveri. v. Ananthayya 3, and Mata Din Kasodhan v. Kazim 

Husain +, accept this AT as sound. See also Ganga Sahai v. 
Kishen Sahai 5. Our attention was drawn to the decision of the 

Judicial Committee in Srinath Das v. Khetter Mohan Singh 8. That 

was the case of a mortgage by conditional sale executed in the 

year 1865. Their Lordships of the Judicial Committee point out 

that the cause of action under the old law arose in February 1866 

when the mortgagor’s right to possession was determined, and 

that when the Act of 1882 came inio force that right had become 
extinguished ; and they consequently held that there:was nothing 

in the Transfer of Property S. 2 to revive aright which had become 

extinct. Reference may also be made to Ahunni Lal v. Gobind 

Krishna Narain-7, and Mahomed Mehdi v. Sakinabar 8. Srinath 

Das v. Khetter Mohan Singh 6, is only authority for the position 

that if when the new Act comes into force the right is not 
subsisting, the parties cannot avail themselves of the remedy 

given by the new Act. On the other hand, we have a catena of 

decisions .under the Limitation Act and 8.6 of the General 

Clauses Act which hold that if the right to sue is subsisting on 

the date of the new or amending Aci, the remedy provided by 

it is available to the parties. See Chidambaram Chetty v. 
Karuppan Chetty 9, and Lala Soni Ram v. Kanhaiya Lal). It 

‘ig true that thesnew Act cannot be applied to take away any vested 

“rights to relief existing under the repealed Act. See Gopeshwar 





4, (1985) I L. R. 11 C. 582. „2. (1886) 1... R. 190. 583. 
3. (1886) I L R.10 M. 129 4. (1891) I. D. R. 13 A. 489, 
5. (1884) I. Ù. R. 6 A. 262. 6. (1889)L.R.16 I A85s.c. LL.B. 160. 698. 
J. (1911) L. R. 238 I. A. 8T s.c. I. L. R. 33 A. 356. 

8. (1912) I. L. R. 37 B. 893. , 9. (1910) L L. R. 35 M. 676. 


= 


0. (1918) L. R. 401. A..74, 5. c. i, L. E. 85 A, 227.. 
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Pål v. Jiban Chandra Chandra 1. But that will not be. the effect of 
this case. In the present case although the document is of 1879, the 
cause of action accrued only in 1881. In very similar circumstances 
the Madras High Court in Ammanna v. Gurumurthi 2, came to 
the-conclusion that the remedy given by the Transfer of Property 


_ Act could be availed of. Apart from these decisions, we see 


nothing in S. 2 cl. (c) of the Transfér -of Property Act to disen- 


title the parties from seeking the relief given by the Transfer of 
Property Act. It is a prcvision intended to preserve existing 
rights and not a disabling provision. That section appears to ùg 
to have been intended to preserve the ‘earlier remedies ‘if the 
parties chose to avail themselves of them and not to take ‘away 
the remedy given under the Act. In the view we have taken, the 
article of the Limitation Act applicable to this suit is not Art. 135 


but Art. 182 read with S: 31 of the Limitation Act and conse- 


quently the suit is not barred by limitation. The decision of the 
courts below must be reversed and the suit remanded for disposal 
according to law. The costs will abide the result. 


IN THE HIGH COURT OF -J UDICATURE at MADRAS, . 
Present :—Mr. Justice Abdur Rahim and Mr.J ustice Srini- 
vasa Iyenger. 


J. Subba Row ~ - Appellant ( Defendant 


v. 

J. Rama Row ae Respondent (Plaintiff. 

Limitation Act Arts. 62 ‘and 120—Receipt of money by manager of Jaghir—Suit 
for account by person entitted to a share of income—Limitation—Civil Procedure 
Code 0. 2, R. 2 Return of plaint in first suit for presentation to proper Couri—No 
re-presentation—Subsequent swit, if barred.- ; 5 

Art. 62 of the Limifation Act applies only to cases where a definite sum of 
money had been received by the dezendant, which the law says he must hold ‘for 
the use of the plaintiff. It has no application to a case where’ the defendant is 
sought to be made liable not only fo>-what-he actually received but also for what he 
failed to receive owing to his defauls. | ` 

A suit against the defendant wan had been appointed manager ofa Jaghir 
with power to collect rents and with a liability to pay over what was due to the 
plaintiff’s share after deducting the legitimate expenses, for an account of the 
profits received by him but omitted to be paid to the plaintiff; is a suit. for account 
falling within Art. 120 of the Limitstion Act. , 

Muhammad Habibullah Khan 7. Safdar Hussain Khan 3, followed. ’ 

- Vydianatha Aiyar’ v. Atyasamy At yar 4, -Mahomed Wahib v. Mahomed 

Ameer 5, Segu Chidambaramma v. Begu Balayya 6, distinguished : 


KA. 5. No. 148 of 1815. - 6th January, 1916. 
1. (1914) I. L. R. 410, 1125. 3. (1892) I. L. R. 16 M. 64. 
8. (1984) L.L. R. 7 Al 25. 4. (190871. L. R. 32 M: 191 8 ¢.`°19 M. D!J. 94} 


6. (1905) I. L. R. 820.597. s. 6. (1911) 2-M.W.N, 467.73 i) 
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O. 2 R. 2 of the Civil Procedure Code is no bar to a subsequent suit if the 
plaint in the former suit had been returned for presentation to the proper Court 
and was not re-presented. i 


Appeal against the preliminar y decree passed by the District 
Court of Bellary in-O. S. No. 45 of 1913, on the file of that Court. 
The defendant in the suit was the appellant before their 
Lordships. The appeal arose out of a suit for an account to 


‘ascertain the amount due to the plaintiff for his half share of the . 


profits of the Jaghir of Pulamate and Kuttipi for the years 1905, . 
1906 and 1907 and for the recovery-of the amount found due. 
The defendant’s plea was that the suit was barred by the law of 
limitation and also by the provisions of R. 2, O. 2 of the Code of 
Civil Procedure 1908. 

The facts of the case were briefly as follows:—The plaintiff 
and the defendant were the descendants of the grantee of the suit 
Jaghir. In the year 1886 the defendant was appointed as the 
manager of the plaint Jaghir by the local Government. He was 
to collect the revenue of the Jaghir, make certain disbursements 
and pay the plaintiff a half share of the net income at the end of 
every year. The suit would be barred if the article of Limitation 
Act applicable to it was Art. 62, while if Art. 120 was the 
article applicable it would not be. The plaintiff contended that 
Art. 120 applies to the case; while the defendant urged that 
Art. 62 applied. 

The plaintiff had previously instituted another suit in the 
Court of the District Munsif of Penukonda for the recovery of | 
his share of the income for the year 1912. It was withdrawn 
with liberty on the ground that the amount claimed in it. was 
beyond the Munsif’s pecuniary jurisidiction. A fresh suit, however, 
was not instituted. The defendant contended that, by reason of 
the omission to include the claim fcr 1912 in the earlier suit, 
the suit was barred by O. 2, R. 2 of the Code. 

The District Judge held that Art. 120 applied to the case 
and the suit was not barred. With reference to the defence 
based on O. 2, R. 2 of the Code, he thought that the effect of the 
withdrawal was to place the parties in the position in which 
they would have stood had the suit not ‘been instituted af all. 
He therefore held that O. 2, R. 2, did not operate as a bar. 

E. V. R. Sarma for Appellant :—The suit is barred. Art. 62 
applies to the case and not Art. 120. The suit is for the recovery 
of the amount received by the defendant for the plaintiffs use t. e.s 
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for money had and received. The following cases support my 
contention: Dulabh Vahuj v. Bansidharrait } Chamanlal v. 
Bapubhai 2 Baun Tiwari v. Doona Tiwari 3 Raoji v. Bala 4 
Mahomed Wahib v. Mohomez Ameer 5 Vydianatha Iyer v. Aayar 
swamy Aiyar ®. 

L. A. Govindaraghava Aiyar referred to Muhammad Habib- 
_ ullah Khan v. Sardar Husscin Khan Tas a case in point. 


That case is uo doubt sgainst me but that was distinguished. 


in Segu Chidambaramma v. Segu Balayya 8. 

Abdur Rahim, J.:—A zuit for money had and received is a 
suit in which the amount is definite. In the present case the suit 
is for an account. 

Masthuddin v. Imtiazurnissa 9 was a suit for an account and 
yet Art. 62 was held applicable. 

The suit is barred by Q 2, R. 2. 

In all the cases referrec to by the other side, the defendant 
was not entitled to collect the amount at all.—See Vydinatha 
Aiyar v. Aiyasami Aiyar 6, In the present case, on the other 
hand, the defendant was ihe only person entitled to collect the 
amount Muhammad Habibrilah Khan v. Safdar Hussain Khan 7 
is a case in point and fully supports my contention. 


Further in this case ths suit is for an account and not for a 


definite sum. As to the natare of an action for money had and 
received see 97 Eng. Rep. €76. 


The circumstances stated therein are not exhaustive of the 
cases of an’action for money had and received , but they show that 
in all such cases defendant was not entitled to receive the money 
claimed by the plaintiff. His receipt was wrongful. See Bullen 
and Leake on Pleadings pp. 74, 256. 


The present case is anilogous to the case of a trustee and 
cestuique trust. The suit is for an account and Art. 120 applies. 
See Abdul Rahim v. Pathunmal Bivi19 as to the applicability of 
Art 62. 





(1884) I. L. R.9B 111. 2. (1897) I. L. R. 22 B. 669 (671). 
(1896) I. L.R 940. 809 (314.) , 4. (1890) I L. R. 15 B. 155. 
(1905) I. L. R. 32 U. 527. 

(1908) I. L. R. 32 M. 191. s. o. 19 M. D. J. 94. 

(1884) I. L. R. TA. 25. 

(1911) 12 I. ©. 705=(1911. 2 M. W. N. 467. ; 

(1914) 27 I, C. 683. 10. (1915) 80 M. L. J. 104, 
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The Court delivered the following 


Judgments:—Abdur Rahim, J.—Two points have Pe 
argued before us in this appeal. The first relates to the question 
of limitation, and the point for decision is whether to this suit Art. 
62 of the Limitation Act applies. If it does not, admittedly. we 
have got to refer to Art. 120 of the Act. Art. 62 lays down three 
years for recovery of money had and received for the plaintiff's 
use, and the starting point of Jimitation is when the money is 
received. That is a well-known form of action, and it applies in 
cases where a definite sum of money has been received by the 
defendant and which the.law says he must hold for the use of the 
plaintiff. The present case is a suit against the defendant who 
is the manager of a Jaghir appointed by the Government, and he 
is asked to account for money which he received as such. manager 


. to the plaintiff who is entitled to a particular share. It is un- 
‘doubtedly a suit for an account. The defendant was entitled to` 


receive the money and he was bound to pay over what was due to 
the plaintiff only after the deduction of the legitimate expenses 
and outgoings. One test which seems to ‘be conclusive is that it 
could not be said that the money which may be found due to thé 
plaintiff was received at any particular point of time that is 


. put down in Art. 62 as the starting point of limitation. Then 


it is pointed out by the learned vakil for the respondent that 
the defendant would be liable not only for. what he actually 
received but also for what he failed to receive from default. 
That is a case which could not possibly be covered by Art. 
62. A number of rulings have been cited tous. Except Muham- 
mad Habibullah Khan v. Safdar Hussain Khan 1, the other 
cases‘seem to be quite distinguishable. For instance, in the 
rulings reported in Dulabh Vahuaji v. Bansidhar Rai? and 
Chamanlal v. Bapubhai ° there is no discussion whatever of Art. 
62 and it does not appear that that article was applied to these 
cases. Vaidhyanatha Aiyar v. Aiyasami Iyer 4 and Mahommad 
Wahib v. Mahommad Ameer 5 seem to be cases very similar to 
the Bombay decisions, but none of them relates to suits for an 
account. The case in Vaidynatha Iyer v. Aiyasami Iyer 4 was a 
suit by certain member of a Hindu family which’ had become 





1, (1884) I. L. R,T A.25. 2. (1884). L.R.9B. 111. À 
3. (1897) I. L. R. 22 B. 669. 4. (1908) T.L.R. 82 M. 191 s.c, 19 M.LJ. 94. 
nee 5, (1905) I. L. R. 820. 527. 


PART IK. |. THE MADRAS LAW JOURNAL REPORTS., 345 


divided and the- claim’ was ta récover money received = another Subs Row 
member in which the plaintiff was entitled to a share. ‘There was 
no question of rendering any account and the money in the hands EE 
of. the defendant belonged to the plaintiff. The defendant kad no ee Ti 
right to receive the money as the defendant in this case had, and 
it was a claim for a definite sum which in law belonged to the 
plaintiff when it was received by the defendant ‘and was therefore 
held to be received by the defendant for the plaintiff's use. “The ’ 
case reported in Segu Chidambaramma v. Segu Balayya 1 is also 
similar to those cases: To fhe case in Mahammad .Habibillah 
Khan v. Safdar Hussain Khan 2, Art. 120 was applied. There 
the person who was jointly entitled with the defendant sued to i 
recover his share of the money in the -hands of th® defendant 
after an account being taken of what was received by the defend- 
ant, and what he lawfully spent. That -was a. case very 
close to the present case and it was held that Art. 62 had ` 

no. application and the case was governed by Art. 120. 
In my opinion the present suit. is governed by Art. 120 and 
not -Art. 62. The learned pleader for the appellant has also 
argued that the suit of the plaintiff is barred by virtue of R.2, 

_ O. 2 of the new Civil Procedure Code corresponding to S. 43 pui 
of the old Code. What happened was the plaintiff instituted a suit . 
for the profits of the year 19 12 in the District Munsif’s Court, ` 
but afterwards the plaint was returned to him for presentation 
to the proper court because the valuation exceeded the limits of the. 
pecuniary jurisdiction of the District Munsif and the plaintiff 
never afterwards re-presented the plaint. It is said that because 
he had filed ʻa suit for the profits of the year 1912, R. 2, O: 2 
applies and his- present suit must be held to be barred.. But it ` 
seems to’ me that “the suit having been practically withdrawn 
must. be treated as if-it was never filed and it is impossible to .- 

‘understand how the mere fact that the plaintiff. had filed a suit 
which was afterwards withdrawn should _ Operate as a bar to his 
present suit. Nothing was adjudicated upon and the suit previously 
fled does not now exist. ` 


Rama Row. 


These are the only questions raised in the appeal and in my 
opinion the judgment of the learned District Judge is right on all 
the points. The appeal is dismissed with costs,- 








1. (1911) 2 M. W. N. 674... © T "9. (1884) L IÀ R. 7 A. 96. 
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Srinivasa Aiyangar, J.:—The jural relationship between the 
plaintiff and the defendant is not disputed. Both of them are 
beneficially interested and are owners beneficially . of a certain 
Jaghir. But the defendant is the person who -constituted the - 


`” manager. As managér he is entitled to collect the rents and revenue ` 


-of the Jaghir and bound to account finally for the collections and 


" disbursements. The plaintiff cannot claim a share in each undivid- 


° . ed collection nor.can he claim any particular sum af the time of. 


` collection from the’ defendant. - All that he is entitled to is an - 


account technically so called. Whether that account is to be ren- 
dered once a year ot when demanded makes no difference. On . 
taking the accounts, it may be found thatno money is due from 
the plaintiff to the defendant. The plaintiff is not entitled to a 


` particular sum.from the defendant at the moment he has received 


it. The article of limitation governing the suit is not therefore 
62. There is -no other article suggested and the suit must fall 


within Art. 120. The case in Muhammad Habibullah Khanv.. - 


Safdar Husain Khan 1 seems to be precisely in point and I follow 


it though I am not willing to adopt the language “ resulting trust” 


as expressing the jural relationship between the plaintiff and the 
defendant. Other cases, as pointed out. by my learned brother, 
are clearly distinguishable from this case.” In all these cases it 
will be found that the plaintiff was entitled from the very moment 
the money was received to a particular share of that sum. On 


_the other question, I have- nothing to add. 





1. (1884) J. D. R. 7 A. 25. : 7 
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‘ INTHE HIGH COURT OF J UDICATURE AT MADRAS, 


Present :—Mr. J ustice Contis ‘Trotter and Mr: Justice Srini- 
vasa Aiyangar, 


Chinnu Pillai and others © `.. onns * (2nd Defendant’ s 
z v : b © Legal. Representative) 
Venkatasamy Chettiar and others ... Respondents, (Plaintiffs. 


AN ; ! and Ist Defendant.) 

Mérigage—Prior morigagee—Suit by, without impleading puisne morigageé— 
Purchaser under the decree—Rights anid liabilities of, or against a puisne mort- 
gagee, suing subsequently on his mortgage —The right of the latter not merely to 
redeem the prior purchaser but extends to selling the property subject to prior mort- 
gage—Lis pendens. 

Where a prior mortgagee: brings asuit on his mortgage without impleading 
the puisne mortgagee and purchases the property in execution of his decree; and the 


puisne mortgagee subsequently sues far sale on his mortgage against the prior 


mortgagee purchaser, .the puisne mortgagee is ontitled to a decree for sale of the 
property subject to the prior mortgago ar if the prior mortgagee purchaser consents 
to a sale of the property free of incumbrances,, the amount of each incumbrance to 
be paid in the order of the incumbrances. Tho puisno mortgagee is not` bound to 


“redeem before bringing the property to sale. 


Mulla Vittil Secthee v. Achuthan Nair 1 followed. 4 

Venkatagiri v. Sadagopachariar 2 Venkatanarasammah y. Ramiah 3 Ramayya 
Chettiar v. Parthasarathi Naicker 4 dissented fron). 

` Por. Srinivasa Aig yangar, J. Therights of prior and puisno mortgagees and 


the purchasers indefectively framed suits discussed. The cases on the question 


reviewed. 


-Appeal against the decree of the Court -of the Subordinate - 


Judge of Coimbatore in O. 8. No. 81 of 1913. 

The facts are fully stated in the J udgment of Srinivasa 
Aiyangar, J. : < 
-© T. M.-Krishnaswami. Aii for the Appellant: 


C. V.-Ananithakrishna Aiyar and K. B. Gak a Aiyar: 


for the ‘Respondents. 
The Court delivered the following 
Judgments :—Coutts. Trotter, I—In a a case my brother 


Spencer, J., and I had occasiorto consider.a question analogous- 
to that which arises for determination here,- All the. decisions - 


were cited before us, and having regard to their conflicting nature 


it is. not surprising that we kad very great difficulty in coming to a 
conclusion. No judgments were. delivered, as the parties came: 


to terns. - But during the course of a careful and lengthy exami- 
nation: of the cases, I came to the. conclusion that: V enkatagiri 


* A. B. No. 285 of. 1914. E - Qlst December 1915. 
1. (1911) 21 M. D. J. 218. (F.B.) ~ a. (1911) 22 M. L. J. 129- 
3. (1879) I. L.'R. 2 M. 108. oe 4,- -(1900) I, L: R. 24 M. 171. 
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Chinnu, v. Sadagopachariar 1, was in con‘lict with the Full Bench 
ee decision in Mulla Vittil Seethee v. Achuthan Nair 2, and 
Venkatsamy that if the former case was wrongly decided, then Venkata- 
— narasammah v. Ramiah 3 could not stand either. My brother 
motez. in the Judgment which he is about to read and which I have had 
the advantage of perusing has exhaustively reviewed. the cases ; 
arid I assent entirely both to his conclusions and the reasoning 
by which they are reached. Speaking for myself, I think the 
matter is made plain when two fundamental principles, which I 
“will endeavour to formulate in my own words, are grasped. The 
first is, that what passes to a-mortgagee is a right to sell the 
mortgagor’s interest as it stood at the date of his mortgage, 
subject only to this, that iri his suit he must make all subsequerit 
mortgagees parties if he wishes the sale to be free of their encum- 
brances. Tho other principle is, that of any number of mort- 
gagees; the later can always ` redeem the earlier, but cannot be 
| compelled to do so, and the earlier cannot redeem the later except 
by consent. Apply these principles to the present case and what 
is the result ? The, plaintiffs have a right to sell their mortgagor’s 
. interest as it stood at the date of their mortgage. . At the date of 
their- mortgage, it was subject to the two prior encumbrances ; 
therefore they can only sell subject to those encumbrances. The 
fact that there had been a previous sale by a prior encumbrancer 
_ does not affect their rights, as they were not made parties to that 
suit. In that suit the 2nd mortgagee could have sold the property 
asit stood at the date of his second mortgage i. e., subject only to. 
the Ist mortgage, but he did not comply with the condition that 
in order to effect this he must join subsequent encumbrancers. 
The result is, as I have said, that the 8rd mortgagee can sell the 
property subject to the prior mortgages. The prior encumbran- 
cers cannot redeem the later; the later can, but need not redeem 
the earlier. It follows that the decree made in this case was right 
.and the appeal must be disinissed. 


The necessary result of our decision is to dissent from 
Venkatagiri v. Sadagopachariar 1 and Venkatanarasammah v. 
Ramah % and I have considerable difficulty in distinguishing 
Ramayya Chettiar v, Parthasar athy Naicker * from those cases. 
In my opinion all these cases are inconsistent with the principles 





1, (1911) 22 M. L. J. 129. 2. (1911) 21 M. L. J, 218. (F. B.) 
8, (1879) I. L, R. 2 M. 108. 4. (1900) I. L. R. 24 M, 171. 
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embodied in the Full Bench Judgment in Mulla Vittil Seethee v. 


Achuthan Nair 1and as I am bound by the Full Bench Judgment,-- 


to- which I respectfully give my. complete concurrence, I am 
unable to treat them as’ authorities binding upon me, 


Srinivasa Ax yangar, Ji— This is an appeal by the 2nd 
defendant. There were three simple mortgages on cerlain | pre- 
mises. The plaintiffs’ is ths 8rd. The 2nd mortgagee sued for 
“ sale on his mortgage, obtained a decree and sold the properties ; 


the 2nd defendant is thé purchaser at the court sale. After his- 


purchase he has redeemed the 1st.mortgage.° To the suit of the 


2nd mortgagee the plaintiffs were not made parties. The 2nd . 


_ defendant’s position is therefore that of an assignee’ of the first 

two mortgages and of the equity of redemption subject to the 
charge of the plaintiffs. The plaintiffs now sue'for sale subject to 
the two prior mortgages and the question is whether they are 
entitled to that relief. The 2nd defendant says that the. plaintiffs 
cannot get a decree for sale subject to the two prior mortgages, 
but must first redeem them and then bring the properties to gale, 
unless the 2nd defendant-redeems him i as the ultimate owner of 
thè equity of redemption ; while- the plaintiffs insist that they are 
not bound to redeem, as they are not affected by the previous 


` decree, but are entitled to bring the properties to sale subject to ` 


the prior mortgages. The actual decree passed is oné for sale 
free of all encumbrances, unless the 2nd defendant redeemed the 
plaintiffs. The learned pleader for the appellants says, that if 
we decide that the plaintiffs are entitled to a decree for sale sub- 


ject to the previous mortgages, he is content to leave the decree ` 
as itis, The learned pleader for the appellants raised a f urther | 


- point in appeal which was not raised in the first court viz.. that 
he is in @ position to prove that-the plaintiffs’ mortgage was 
granted when the suit of the and mortgagee was pending, and 
they were affected. by lis. pendens. As this point if allowed would 
necessitate a fresh plea and investigation on facts, we have declined 
to hear him on this point. “The only question therefore for deter- 
mination is, whether a puisne mortgagee who is not made a party 

“to & suit for sale by a ‘prior encumbrancer, .i is entitled to insist on 
a decree for sale subject:to the previous mortgage. The rights 

. and liabilities of a puisne encumbrancer not made a party to a suit 

for sale by the senior encumbrancer were elaborately discussed 

1, (1911) 21 M. L. J. 218. (F. B).- 
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and all the cases were reviewed by a- Full anah; of this Court - 


and the conclusions arrived‘at were formulated in the shape of 


four propositions at the end of the judgment, (Mulla Vittil Seethee. 


y. Achuthan Nair) 1. If those propositions are correct theanswer _ . 


to the question in‘this case must be in the affirmative. The 


learned pleader for the appellants however contends. that those 


propositions are really obiter ‘and. therefore not binding on us; ` 
that they were so treated in Venkatagiri v. Sadagopachariar 2; 

that the present case is in all fours with Venkataramana Iyer v, 
Gompertz 3 which is referred to and not dissented from in the 


_ Full Bench case. I may say at‘once that I do not consider that 


the propositions of law ‘deduced by the Full Bench from a review _ 
of the previous authorities are merely dicta; they are the principles 
on which the actual decision in the case depended and are bind- 


“ing on us. Further as I think (if I may say so without presump- 


tion) that those propositions correctly lay down the law, I do hot: ` 


. think if necessary to discuss the ‘authorities cited therein. The’ 


decision in Rangayya Chettiar v. Partharasatht Naicker * which 
is approved of in'the Full Bench case and followed in’ Venkata- 
ramana Aiyar v. Gompertz ® on another point, is on all fours p 
with the present case and is conclusive against the appellants. 


The later case of Venkatagiri v. Sadagopachariar 3 however, -` 


appears to be in conflict with the Full Bench decision and I 
therefore propose to examine it more especially as there are dicta 
in some of the cases cited therein which appear to me to be in-, 


“correct. 


Under the Indian practice a mortgagee who sues to renlit 
his security by sale .of the mortgaged properties . must make 
all persons, who have acquired an interest in the properties 
subsequent to his mortgage, parties. to the suit, but a puisne ` 


encumbrancer need not make prior encumbrancers parties. 


(O. XXXIV, R. 1 of the Code of Civil Procedure). I do 
not pause to consider what will be the effect of a covenant not 
to alienate (pactum dé non-aliendo) on ‘the duty of a mortgagee 


` to make subsequent alienees parties, Venkata v. Kannan® Shields: ` 


v. Schiff 7. A mortgagee obviously cannot foreclose or sell without 


“naking the ultimate owner of the equity of redemption a party 


1, (1911) AM. L. J. 248. `å, (1911) 22 M. D. J, 129, $ 
3. (1908) I. L. R. 31 M. 425. © 4. (1896).1. D. È. 20 M. 120. 
5. (1911) 22 M. L. J, 129. 6. (1882) I. I. 'R. 5 M. 184 at 186, 


T. 124 W. 8. at pp. 357, 858. `- 
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i aid a senior mortgagee cannot therefore foredlose and sell merely 
the interest of a junior encumtbrancer in the mortgaged property. 


If he obtains a decree. for:sale'in the absence of the ultimate 
owner of the equity of redemption it had been “doubted whether 
even the plaintiff mortgagee's right ` -passed to the purchaser, 
(Ghose on Mortgages page 620). It has however been held in 
America, where the usual decree is for sale, that a junior encum- 
brancer is not a necessary, though a proper, party to a mortgagee’s 


_ suit for sale. (See. Jones cn Mortgages Ss, 1394 and 1395). 


Under the stattte in India hes a necessary party, though if he 


` is not made a party and a decree is obtained, the decree would 


not be void, but ineffective to affect the rights of the encumbrancer 
not joined ; and the purchaser. in an execution sale held under 


that decree would be in no betser position than if he had obtained 


an assignment of the rights of the encumbrancers who were 
parties to the suit arid a transfer from the owner of the equity of 
redemption. ` “The puisne mortgagee unless he disputes the senior 


-mortgage.or its priority, or desires to ascertain the amount. due, 


or redeem or obtain a sale of the mortgaged ‘property free of 


‘his incumbrance (which can only be done with his consent, 


Wickenden v. Raysan 1,) should not make a previous mortgagee 
a party. The puisne mortgages has the right to bring to sale the 
property as it stood at the tine of his mortgage and that right 


‘which is secured to him under S. 67 of the Transfer of Property 


Act cannot be taken away by a proceeding to which he was 


“not a party. In Moulton v. Cornish 2, decided by .the New 
York Court -of Appeals it was said: “The ‘right to a judicial - 


sale of the mortgaged properiy to pay the mortgage debt is in 


_ this state one of the incidents of the mortgage contract; and 


if the mortgagor is in default, the mortgagee is entitled. to the 
enjoyment of this right - unimpaired. It can only be secured 
to him bya sale in.-an actian’ or proceeding to which „he is 
a party; for in all such cases she sale is made ‘for the’ benefit 
Of all parties interested and the proceeds ate ‘distributed among 


` them in the ordér of the priarify of thew respective liens. The 


2nd mortgagee possessed. the right to maintain an action upon it for 
the foreclosure of so much of the. equity ¢ of redemption as remained 
in the mortgagor at the time when it was recorded and for a satis- 
faction of the debt secured by it by a sale of the mortgaged premises. 





1, .(1855)6De.G. MeandG. 210. “9. 18b'N. York 183, 
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This-right isso important in these cases that the holder of-the 
mortgage cannot be deprived of it without at the same time im- 
pairing and depreciating the security created by the mortgagor. 
‘Where it is a 2nd mortgage and the mortgagee is made a party to 
the fereclosure of a prior mortgage full effect is given to this. 
power of sale, by means of the sala directed in the action or pro- 
ceeding which as we have seen is made for the benefit of all the 
parties served with process or notice’. Again speaking of the 1st 
mortgagee purchaser who sued to compel-the, puisne encumbran- , 


-cer (who was not party to the previous suit) to redeem or to be 


foreclosed, it was said “ But she cccupies.no better position with © 
respect to the defendant than if she had taken a deed from the 
mortgagor and an assignment of the other encumbrances and had 
gone into possession. As tothe defendant her mortgage is still 
unforeclosed and the estate which the mortgagor had when he 
executed the defendant's mortgage is still subject to its lien, The 
plaintiff may at any time foreclose her mortgage as‘against the de- 
fendant notwithstanding the former defective foreclosure. It im- 
poses no hardship to require her to parsue such course if-she wishes 
torid the title of the lien of the defendant’s mortgage.”..As the 
plaintiff in that suit had not made purchasers of other portians of 
the mortgaged estate, parties to the suit, the court after holding 
that if.the plaintiff desired she might be allowed to amend, the ` 
plaint by making them parties proceeded to observe “if the 
plaintiff obtains leave to amend by. bringing in all the necessary 
parties she may have a decree for a foreclosure of her mortgage as 
against the defendant and a sale of the-mortgaged premises. -This 


. is the extent of the relief to. which she is entitled.”. - Jz:have made 


` 7 this Tong extract-as-Í think it-expresses preciselýwhat. I: wish to- 


say. The rights and liabilities of senior and -junior simple`mort= 
gagees under the Transfer of Property Act are'exactly the same 
as stated'in the above opinion. In order to-avoid misappre- 


< hension I should say that except in a very few States “in. America, 


the theory of the mortgagee being the legal owner “ig discarded, 
a foreclosure as understood in English” practice ` called 
“ strict foreclosure ” is not the ordinary ‘remedy, ` but ‘the 


` ordinary remedy of a mortgagee is sale which is sometimes called 


st ordinary foreclosure” “or “foreclosure sale,” though in excep 


‘tional cases strict foreclosure is awarded. The mortgages referred 


to are what are known as English mortgages as defined by the 


Hi 
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Transfer of. Property Act. I need. hardly point out that in the 
case of simple ‘mortgages under ‘the Transfer: of Property Act, 


sale is the only remedy-and the courts ‘have no jurisdiction to ` 


order strict foreclosure in any case. 

Applying the above principles, the puisne mortgagees in this 
- ease who have-made the present owner of the equity of -redemp- 
-tion viz., the 2nd defendans, a . party; are entitled to a decree for 
the sale of the security as 13 stood ‘at the date of their mortgage, 
i. €. the properties subject to the lst and 2nd mortgages. The 
fact that the 2nd defendaat happens also to be the assignee of 
the Ist and 2nd mortgages cannes! in any way affect or anaes 
the plaintiffs. 


It is, however, contended that if the senior mortgagee is in 
fact made a party though the plaintiff does’ not seek any relief 
in respect ‘of the-prior mortgage, the plaintiff must redeem ; 
on what principle this argument is based I am unable to see. 
It will be observed that the plaintiffs have no choice in the matter 
of making the 2nd defendant a party and why any action ‘of 3rd 
parties behind their back should prejudice their rights it is impos- 
sible to understand. The case in Venkataramana Aiyar v. 
Gompertz-1 is, as pointed in the Full Bench case, no authority 
for that position. In that case the plaintiff asked in the alterna- 
tive for redemption of the previous mortgages-and sale. That of 
course he was entitled to ask though he was not bound to. The 
decision proceeded on the basis that as the plaintiff had asked for 
the relief, though in the alternative, the court for finally adjusting 
the rights of all parties, can make a decree in that form. If the 
decision goes further, and was. intended to-decide that the defend- 
ant who happens to be aloa prior mortgagee can compel: the 
plaintiff to redeem in the sease that unless he so redeems his suit 
must be dismissed, Lam unable to agree. Even if the defend- 


ant ‘had instituted an action to compel the puisne mortgagee to - 


redeem (and-na-such action can be ‘instituted as: I have said above 
without: ‘making the owner of the ultimate equity of redemption a 
| party).the only relief-which the senior mortgagee can have in 
default of redémiption, is sale of the property: free of all liens and 
payment of:hjs mortgage in priority, then payment of the mortgage 
of the: junior encumbrancer and the payment of. the balance, if 
any, £0. himself as the owner of the: equity of redemption.. „In no 





1. (1909 I L. R. 31 M. 425. 
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+: Chinnu - .casé cana prior simple mortgagee extinguish the right of the puisne 
oy ina ; mortgagee by foreclosure. Suficient attention: has not always 

` Ak meler «n been paid to this-important fact, when it is said that the junior 
mortgagee is bound to redeem, or his only right is to redeem or 


‘that the senior mortgagee can compel redemption. 





Srinivasa 
. Aiyangar, Js * f 
o In the Full Bench case the.actual:decision was :that a senior 
- simple mortgagee who had purchased in executioh of a decree for 
aw. a . Sale against the mortgagor had no right to recover possession 
: of the property from a puisne usufructifty® mortgagee who was 
not a party to the previous’ suit.’ The senior thortgagee had the 
‘right to compel the junior ‘mortgagee to redeem, - but if he did 
not, his mortgage cannot be extinguished, so as to enable the Ist 
, mortgagee purchaser to obtain possession as if the 2nd mortgagee 
had been-satisfied ; he might be entitled to sell the property in 
. which case both his.and the 2nd - mortgage- will. hava to be paid 
out of the sale proceeds. So - also in the present-case if the 2nd 
. defendant had instituted a.suit against, the - plaintiffs (and he 
would I think be entitled to do so though he had already sued the 
. mortgagor) he could have obtained a-decree for sale of the pro- 
perty free of all encumbrances. and alt the mortgages would be 
paid out of the sale proceeds'in the. order of priority... He cer- 
.,tainly cannot have a Targer,right as a defendant. - If he wants to 
keep the property as Le as he can only- so by redeeming 
. 1 the plaintiffs. L 


In Venkatagiri v. Badagar i 1 the Ist mortgagee 
` first sued without making the 2nd mortgagee a party, as he 
r ought to-have done, and obtained a decreé for sale: The 2nd 

mortgagee next brought his action for sale and obtained‘a decree 
* for-sale subject to the Ist mortgage. The 1st‘ mortgagee was a 
party to‘this suit, but he need not have-been made at party. - The 
- mortgagor was'a party. to both-the suits Both-the decrees were 
- executed and the mortgaged properties were purchased by ‘different 
‘persons.’ ‘The question was which’ purchaser: was -entitled to 
~ possession as owner. It'is-to be observéd ‘that dt thé-tinie’of the 
institution of-the 2nd suit the: 1st mortgagee had not'brought the 
! properties’ to “sala, and the mortgagor was’still the owner.!” The 
- 2nd: mortgagee’s ‘suit was therefore properly constituted,'to-entitle 
him to-sell' the property subject to the lien-of-the 1ét‘mortgageb, 
The 1st-mortgagee’s suit was improperly cor constituted ‘and 2 purchaser 
1. (1911) 22 M. D. J. 129. = 
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in execution of that decree cannot, I think, have a better or larger 
right than if he was a private'assignee of the equity of redemption 
from the mortgagor during the pendency of a suit for sale against 
his vendor. I should therefore hold that the purchaser at the sale 


in execution of the 2nd mortgagee’s decree was antitled to the 


possession of the property as the owner of the ultimate equity 
of redemption. The purchaser under the Ist decree who is 
practically in the position of an. assignee of the rights of the 1st 
mortgagee may be entitled to bring a suit for sale against the 
purchaser in the 2nd morigagee's sale, but the latter would be 
entitled to the balance of the sale proceeds ‘after satisfying the 
1st mortgagee, which shows that the purchaser at the 1st mort- 
gagee’s sale does not. really acquire the ultimate equity of 
redemption. ` This, I think, is perfectly right on principle. 


Take a case in which the 1st mortgagee obtains a decree for sale. 


without- making the 2nd mortgagee a party and brings ‘the 
property to sale whichis purchased either by. himself or a 
stranger. Ifafter this the 2nd. mortgagee brings his suit for sale, 
he must make the previous purchaser party; but can obtain a 
decree for sale, and the purchaser at that sale would be enti- 
tled to. possession from the prsvious purchaser. If that would 
. be the result if the purchase hed been made before the second 
suit was itistituted, the same result must follow’ if the pur- 
chase -was made during the pendency of the 2nd suit. The 
principle of lis pendens would apply. No doubt the purchaser at 
the first sale, if he buys after the institution of the 2nd mortgagee’s 
suit, may be entitled to redeem sianding in the shoes of the mort- 
gagor, or he may join as a party in the 2nd suit ard apply for a 
‘sale of the property free of encumbrances or if there bea sale 
subject to his own first mortgage may claim to be.paid the 
balance of the sale proceeds after satisfying the plaintiff's 2nd 
mortgage. His previous purchase by itself does not entitle him 
to have or to keep possession of she mortgage prem’ses- as against 
the purchaser in the second sale. If the, 2nd sale was subject to 
“the Ist mortgage, he can no doubt bring afresh action for sale 
against the 2nd purchaser. The doctrine of lis pendens cannot 
of course affect titles or rights acquired prior. to the institution of 


a suit, nor rights acquired from ar through persons not parties to a 


„suit. - The difficulty arises from “the fact of the mortgagor, as the 


_ owner of the ultimate equity of redemption - "being. a a party to two 
46 $ 
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different suits for sale, instituted by the 1st and 2nd morigagees 
respectively without making the other a party. But a moment's 
consideration will show that the right of the Lst mortgagee-to sell 
the equity of redemption isa right to sell it as it stood at the 
date of his mortgage, which he can enforce only in a proceeding 
to which the 2nd morigagee is a party ; otherwise the sale at the 
best can convey to the purchaser only the equity of redemption 
subject to the 2nd mortgage. The second mortgagee is left free 
to enforce his security. As the first mortgagee is not a party to 
the 2nd mortgagee’s suit the right of the purchaser in his sale to 
sue as a first mortgagee may not be affected, but his right to hold 
as a purchaser of the equity of redemption would. 

In the case in Venkatagiri v. Sadagopachariar 1, (and similar 
observations occur in several other cases) it is said that “as both of 
them (.¢., the Ist and 2nd mortgagees) are entitled to bring to 
sale (the equity of redemption) the first sale puts an end to the 
mortgagor’s interest and conveys it to the purchaser. If therefore 
the Ist mortgagee sells the property, before the puisne mortgagee, 
then there is nothing for the latter tosell;’ bub this ignores the 
fact that- the first purchaser purchases it subject to the right of 
the 2nd mortgagee to sell, The judgment is also vitiated, if I may 
respectfully say so, by the erroneous assumption that the puisne 
mortgagee has only a right to redeem in the sense that unless he 
so redeems, his mortgage-interest becomes extinct. In other’ 
words, a simple mortgagee who does not conform to the 
provisions of the law, by not making a puisne mortgagee a party 
becomes entitled to a right of strict foreclosure ; a wholly unrea- 
sonable result, It is said that “each mortgagee might go on ad 
infinitum without making the other a party.” If the view which 
I have set forth is correct, in the case where the lst mortgagee 
had omitted to make the 2nd mortgagee a party, and proceeded 
to sale, the purchaser whether himself or another, can bring a 
fresh suit for sale making the 2nd mortgagee a party ;. or he can 
as a defendant when the 2nd mortgagee instituted a suit for sale, 
insist on a sale of the property free of his mortgage, or if he had not 
proceeded to sale before the 2nd mortgagee’s sale, he can, though 
not made a party, get the necessary relief by applying for sale free 
of encumbrances in the mortgagee’s suit, or the 1st mortgagee can 
again sue or if he sells under his decree the purchaser can. There 
cannot be more than 3 suits ab the most and if the Ist mortgagee’s 


Team T) 22 M. L. ee 109, Raat 
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action had been properly constittited there cannot be. more than 
one suit. They cannot go on-ad infinitum. The principle should 
be that. the purchaser in the. properly constituted’ suit is entitled 
to the ownership of the properties and if these two suits by the 
Ist and 2nd mortgagees respectively are both properly constituted, 
the purchaser in the lst mortgagee’s suit is so entitled. 

I shall now briefly refer to the cases cited in Venkatagiri v v. 
Sadagopachariar 1, i 

The first is Venkatanarasammah v. Ramiah 2, which. is 
similar to the principal case. One learned Judge was of the 
opinion that the 2nd mortgagee’s right still subsisted and that 
the first purchaser took the property subject to the 2nd mortgage 


which, it was said, can be enforced in a separate suit. The- 


other learned Judge, though he did not express any final opinion, 


thought that the 2nd mortgagee’s right was’ practically 


extinguished. Nobody now contends that the latter view is 
correct. Taking the former viz, that the 2nd mortgagee 
can assert his rights in a separate suit, there is mo 
indication in the judgment that such right is only a right to re- 


deem, in default of exercise of which, the mortgage becomes ex-' 


tinguished. Therefore it comes to this: though the 2nd mortgagee 
is entitled to bring a fresh suit against the purchaser in the Ist 
_ sale to sell the property for the satisfaction of the 2nd . mortgage 
debt subject to which the first purchaser took (that I think 
necessarily follows from the Full Bench decision) yet the whole 
of the proceedings taken by the 2nd mortgagee to realise his 
security, which proceedings were regularly and properly con- 
stituted, in whith he was entitled to get viz., the sale of the 
premises subject to the first mortgage, becomes wholly infructuous 
not owing to any fault of his, but because a purchaser comes into 
existence pendente lite, whose purchase is in execution of a decree 
in a suit improperly constituted. I say it with all humility, but-I 
am not able to see either the logic or the justice of it. It may be 
said that the 2nd mortgagee may apply to be made a party in the 
first mortgagee’s suit; so also the firat mortgagee can make him- 
self a party in the second mortgagee’s suit. Further the 2nd 
mortgagee may not know of the existence of a suit by the Ist 


mortgagee, as there is no system of registration of lis pendens _ 


here. So far as the Ist mortgagee is concerned, _ there ig 


: generally no..excuse for his not’ making a puisne mortgagee 
(1911) 22 M. L. J. 129, 2. (1879) I. L.R. 9M. 108, 
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& party, for in a large majority of cases a search of the 


register of immovable properties would show the existence of 
all incumbrances, and in the few cases in which mortgages for 
less than Rs. 100/ may be made by delivery of. possession, such 


- possession would be sufficient to give notice to the lst mortgagee. 


Why then should the 2nd mortgagee or the purchaser in-his sale 
be driven to another -suit, when the 1st mortgagee who had 
omitted to make the 2nd ‘mortgagee a party can and ought to sue 


-again ?-I am, of course, dealing with the case of two simple mort- 


gages. If the lst mortgage- was an English mortgage and if 
without ‘negligence the Ist mortgagee obtains a decree for sale 
without making the 2nd mortgagee a party and there is a sale, 

the purchaser may in some exceptional crses obtain an order for ` 
foreclosure against the 2nd mortgagee in default of redemption, 


“though even in such cases the proper order ordinarily should - be 


sale; (20 Law Reports Annotated page 370). Though this 


decision had not been dissénted from in the Full Bench case, it 


is really inconsistent with “the a laid down therein and 
ought not to be followed. ; a 
The next case is Krishnan. v. Ohadayan Kutti Haji 1. 
There the 2nd mortgagee set up his rights in, certain claim | 
proceedings and there was an adverse order against him. He did 
not challenge it by a regular suit within the time limited and was | 
therefore disentitled to claim his rights as 2nd mortgagee. there- . 


after. The case is also. otherwise distinguishable. 


Rangayya Chettiar v. Parthasarathi Naicker 2, is as. I have 


-already said -on all fours with the present case. Tiere.” as in this, 


at the time when the suit of the 2nd mortgagée was instituted, 
there had been a sale in execution of the 1st mortgagee’s decree, 
and the purchaser who became the owner of the ultimate equity 
of redemption was made-a party and a sale of the property 
subject to the 1st mortgagee was directed. ` 

Muhammad Usan Rowthan v. Abdulla’ seeins to i ad 
idem with the case in Rangayya Chettiar v Parathasarathi 
Naicker 2; but a contrary conclusion was arrived-ab. One of the 
learned Judges who was a party to both the decisions was able to 
distinguish the previous case; I confess I do not understand the 
difference, though as suggested in the Full Bench case the decision 
in Rangayya Chettiar v. Parthasarathi Naicker 2 probably 


1, (1892) I- L. R. 17 M. 17. a, Na L..R, 20 M. 190. 
ae 3. _ (1900) I. L. Ro 24 M. 1 i 
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rested on the interpretation of the decree in- 1-the and mortgagee’ s 
Buit, . 


Akatti Moidin Kutty.v. Ohirayil Anbar’ purports to follow 
the decision in Venkatanarasammah v. ` Ramiah 2 and does not 
require any detailed consideration ; but the actual decision seems 
to be quite right as the purchaser in the 2nd aa s sale 

was held to be the owner. 


The decision in Kutti Chettiar v. ei amania Chettiar 8 
gives effect to the principle I have formulated though the decision 
appears to have been based merely on. the priority of sales. 


The decisions in this court purport to follow the decisions in 
Nanack Chand v. Teluckdye Koer 4, and Dirgopal Lal v.-Bola- 


kee 5. At that time the practice in mortgage suits was not settled, 
and decrees were executed as if they were mere decrees for money 
by attachment and sale. The statement in the judgments that 
the purchaser was holding as a trustee for the mortgagor subject 
to redemption shows that ths previous decrees, in execution of 
which the sales took place, were mere money decrees, and not 
decrees for sale in suits by a mortgagee to enforce his right to 
realise the security. To a suit on the covenant to pay, none but 
the mortgagor need be made.a patty, and if a sale of the equity 
of redemption is permitted -in execution of such a decree it is 
~- obvious that the 1st purchaser-would be entitled to possession. 
_ These decisions are not authorities for the position that in a mort- 
- gage sale the 1st purchaser is always entitled to possession: 


“ 


Taking then two simple -mortgagees, their rights and liabili- 
ties will be as follows:—1. Ifthe second mortgagee sues first, 
he can without making the first: mortgagee a party, sell the 
property subject to the first mortgage; the purchaser will become 
the owner of the equity of redemption instead of the mortgagor 
but subject only to the first mortgage as the second mortgage is 
extinguished, by the sale. The lst mortgagee can sue to recover 
his mortgage-money by sale without making the 2nd mortgagee 


or the mortgagor 4 party but only the purchaser. If he wants a 


personal decree against the mortgagor, he can also be joined in 
the same suit. ; 





(1909) I. L. R. 26 M. 486. 5 2. (1879) I. D.R. 2 M.. 108. 
5 (1909) I. L. R. 32 M. 485.. . 4 (1879) I. L. R. 5 0. 265. 
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2, If the 2nd mortgagee sues first, he can join the 1st mort- 
gagee and redeem him and sell the property and realise the amount 
due on both the mortgages. 

3. Ifthe 2nd mortgagee sues first, he can jojn the 1st mort- 
gagee, and with his consent ask for a sale of the’ property free of 
all encumbrances. The sale-proceeds will be distributed according 
to priority. f i 

4, If the 2nd mortgagee. sues first without making the Ist 
mortgagee a party, the Ist’ mortgagee may in execution of the 1st 
decree require the property to be sold free of his mortgage and if 
the amount due to kim is admitted the court can order asale free 
of all incumbrances. 

5. If the 2nd mortgagee sues frst without making the Ist 
mortgagee a party, the lst mortgagee can, while the Ist suit is 
pending, sue for sale making the 2nd mortgagee and the mort- 
gagor a party in which case there can beno sale in the Ist suit 
and if there had been a sale pending the 1st mortgagee’s suit, 
the purchaser will be affected by lis pendens. He can redeem the 
lst mortgagee in which case there will be no sale in the Ist 
mortgagee’s suit or if there is a sale, can claim the balance of the 
sale-proceeds after payment to the 1st mortgagee, as both the 2nd 
mortgagee and the mortgagor must be presumed to have obtained 
the value of their interests in the property out of the sale proceeds 
in the first sale. In this case, the purchaser under the second gale 
gets the property and is entitled tc possession against the 1st 
purchaser, 

6. If the lst mortgagee sues first, making the 2nd morts 
gagee a party as he ought, there cannot be a trial of a further 
action. | 

7. Ifthe Ist mortgagee sues first without making the 2nd 
mortgagee a party, the 2nd mortgagee is not affected and can 
bring his own action for sale making the mortgagor a party if 
there had been no sale in the lst mortgagee’s suit or if there- 
had been a sale making the purchaser a party in his capacity of 
the ultimate owner of the equity of redemption; and the purchaser 
in the 2nd mortgagee’s execution sale gets a good title to the 
property. He is not affected by any lis pendens, while any 
purchaser in the first mortgagee’s sale would be. 

I therefore think the appeal fails and must be dam aben 
with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice 
Moore. | J 


Palikandy Mammad . I ... Appellant * (Petitioner.) 
D. . 
Chingoran Keloth Valia Appa alias Respondent (Cr. Peti- 
Krishnan Nair : |” ticners.) ` ; 


C. P. Code (Act Y of 1908) S. 60 (n)—Right to future maintenance—Whethor 
atiachable in execution of decree—Appoiniment of receiver—Civil Procedure Code 
8. 51 (a), O. 40, R. 1. ae i 

A right to future maintenanze is not liable to attachment in execution of a 
decree. Nor can a receiver be appointed in execution for realising such mainten- 
ance and applying it in satisfaction of the decree. i 


A receiver can be appointed in execution only in respect of property which has - 


been the subject-of attachment. 

Appeal against the appellate order of the Court of the 
Temporary-Subordinate Judge, Tellicherry, in A. S. No. 74 of 
1913 preferred against the order of the Court of the District 
Munsif of Tellicherry in E, P. No. 648 of 1912 (O. S. No. 415 
of 1908). | a : 

- KR Subramania Sastri for Appellant, 

T. 8. Narayana Aiyar for Respondent. 

~ The Court delivered the following 


` Judgments:—Moore, J—Under a family karar Ex. A the - 


respondent, the deposed karnavan of the tarwad was allotted 
properties yielding an annual income of 1120} edangalis of paddy 
and Rs. 92-4-0. . The karar further provided that the respondent 
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should be paid Rs. 276/-every -year in monthly instalments of | 


Rs. 23/-before the 5th of each month for the purpose of ‘meeting 


extra expenses ‘such as entertaining guests. The appellant who, ` 


` holds a.money decree against the respondent applied for the 
appointment of a receiver to =ealise the monthly allowances as they 
fell due in satisfaction of his decree debt. Both the Lower Courts 


held that the right to receive future maintenance could not be. 


attached, and that a receiver could not be appointed to collect the 


` allowance due to the respondent. Mr.’ Subramania Sastri for the ` 


appellant contends that the Lower Courts have misconstrued the 

karar and erred in holding: that the allowance in question is 

maintenance, that the monthly allowance is property which can 
“A AA O. No, 90 of 1914, 9th February 1916. 
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bè attached, and that the proper and convenient course would be 
to appoint a receiver. to collect the mcnthly instalments, 


' L-think that it is clear upon the construction of the document 


that the sum of Rs. 276/-which is payable in monthly instalments 


forms part of the respondent's maintenance allowance, and that’ 


it represents an extra allowance granted to the respondent to 
enable him to maintain the dignity of his position as a retired 


_karnavan of the tarwad. It is not however made payable- out of 
any definite fund or estate, nor is any charge created. The allow- . 
ance in question is clearly not a. deki—a debé must be. specific 

- existing and definite. (Syed Tuffuzool Hossein’ Khan v. 


- Raghunath Pershad 1), and not merely a sum of money which 


may or may not become payable at some future time, and the 


payment of which depends upon contingencies which may or 
‘may nothappen. Harridas Acharjta Chowdhry v. Baroda Kishore ` 
Acharyia Chowdhry 2. S. 60 (n) Civil “Procedure Code provides ` 


that “ a right to future maintenance” shall not be liable to attach- 


’ ment or sale, the prohibition being presumably based on grounds | 
of public policy. The learned vakil for the respondent argues that 
the right of the judgment-debtor to rezėive a morithly allowance 
ig arighttofuture maintenance within ‘the meaning of 8. 60 | 
(n) Civil Procedure Code, -that such ‘right is not assignable, . 
and that it cannot be attached prospectivly before it becomes due. . 


The question whether a right to future maintenance can be 


-attached and sold has been exhaustively considered by Mr, Justice - 
Mookerjee in Asad Ali ‘Molla v. Haidar Ali 3, and Tara Kunderi.. 


Debi v. Saroda Charan Banerjee * in which the various decisions 


on the point are reviewed. The learned: Judge observes at page ` 
‘151 of the report that “ while the cases'in the books are by no 

means easy to reconcile on any intelligible principle, there is a - 
well marked distinction between two classes of cases, namely, the 
one in which the right is merely to receive an allowance by way ° 
of maintenance periodically, and the one in which the right relates . 


to immovable ‘property granted and accepted. in-lieu of a periodical 


allowance for maintenance, ” and at page 156 “< thatthe true test to - 
be applied, -when a, question arises as'to whether a right to main-- 


tenance is assignable or ‘not, is whether the intention of the. 


_ grantor was to create a purely personal right to receive a certain 


sum of money in the grantee, and consequently inalienable, or 


- 1. (1871) 14 M. I. A, 40. 2. (1899) I. L. R. 27 O. 38. 
= 87 (1910) 12 O. L.J. 180. ae 4, (1910) 190. LJ. 146. 
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‘ whether his intention was to create an interest in. property; either 
a fund cr an estate which should be treated as alienable property.” 
A similar test has been applied:in England. It has been held that 
alimony payable to a wife is not assignable because it is not ‘in 
the nature of property but only- money paid by the order of the 


Court from ‘time to time to provide for the maintenance of the 


wife, In re Robinson 1, See also Pagume v. Suary 2. ‘On the 
other hand, a lite annuity is assignable, In Holmes v. Millage 8 
the Court of Appeal held that the Court has no jurisdiction to 
enforce ‘satisfaction cf a judgment debt by appointing a receiver 
of the future earnings of ajudgment-debtor, and that unless a man 
has assigned or charged his future earnings cr has made a sum 
payable out of them, they cannot be prospectively impounded by 
any of his creditors by any ordinary precess of execution, whether 
legal or equitable.” Coming now to the Madras decisions cited 


by the appellant’s. Vakil, in Vaidyanatha v. Eggia 4 which’ 


followed Muthukwmara Chettiar v. ‘Sundara Kumara Ettappa 
Sami 5 it was ruled that a hereditary right to an allowance. out of 


the melvaram of certain lands was attachable but that case is, we 


_ think Gistingu‘shable on the ground that a heritable right is not a 
mere personal right and consequently ought to be treated as 

‘assignable. | 
In Muthukumara Chettiar v. Sundara Kumara Ettappa 


Sami 5 Mr.. Justice Subramania Aiyar observes that the word ` 
“maintenance” in S. 266 of the Code of 1882 means nothing - 


more than personal sustenance the right to which must under 
any circumstances cease with the life-of the party entitled 
thereto, while aright cf annuity payable to a man and hig heirs 
is not a personal and limited right of that character, The decision 
in Nanam . al v. Collector of Trichinopoly 6, where it was held 
that a decree for maintenance is aright to future maintenance 
“and under S. 266 of Act XLV of 1882 cannot be attached nor 
can it be treated as a money decree as agàinsi the appellant. 
Govinda Pillai v. Meenatchi Achi 7 does not also help the appel- 
lant. What was held in that case was that the crops standing 
‘on land allotted to a widow for maintenance were her property 
aad as such available for her debts and could be attached and 








~ "iT, (884) 27Ch. D. 160.. 23. (1999) 1 K, B, 686. 
8 (1893) 1.Q.B 56r >. 4. (1907) LLR. 30 M. 279, « 
5. (1899)'9 M. L. J. a iii 145.7- - 6. (1909) 20 M. I J. 97, 


‘(ea 92 M. Ls J. 204. i 
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consequently did not fall within the interdiction. in clause | (n) of 
S. 60 of.the Civil Procedure Code. : 


- The learned Vakil- for the appellant has.referredus to Ranee- 


Annapurni Nachiar v. Swaminatha Chettiar 1. In that case a 
widow had hypothecated her claim to past and future maintenance 
and the plaintiffs asked for the appointment of a receiver to collect 
the amounts: hypothecated and for a decree ordering the sale of 
the hypotheca. The observations of the learned Judges at page 9 
of the report lend some support to the appellant’s contention that 


‘a right to future maintenance is transferable but the actual point 
‘decided was that, where: the amount payable for maintenance is 


subsequently fixed by agreement or decree a transfer of such an 
interest may be valid. -The learned Judges did not express any 
opinion on the question whether a right to future maintenance i is 


liable to attachment. 
Following the rulings in Nanammal v. Collector of Trichino- 


poly 2 and Tara Sundari Debi v. Saroda Charan Bannerjee 8, I 
am inclinéd to hold that a mere right to future maintenance is not 
liable to attachment and sale and that the appellant was not 


` entitled to attach the monthly allowance payable to the respondent . 


for‘ maintenance. I am also of opinion that the Lower Courts were 
right in holding that they had no power to appoint a receiver to 


‘collect the future maintenance due to the respondent, The learned 
Vakil for the appellant relies on 9. 51 (d) of the Civil Procedure `’ 


Code but that section merely declares in general terms the-powers 
of a Court to enforce execution, one of which is by the appointment 
of a receiver. R. 1 of O. 40 of the Civil Procedure Code gives power 


_ only to that Court in which the. suit is brought or by which the ‘pro- 


perty has been.attached to appoint a receiver. The said right: to 
receive future maintenance is noi property and cannot be-attached. 
“ A Court cannot appoint a receiver. except. it has seisin of the 


property either by a suit being pending or by a proceedings in ` 


execution of a decree made in a suit being pending and attachment 


‘having been made.” See Ameer Ali and Woudro'fe’s Civil’ Proce- 


dure Cade page 1186. 


The learned Vakil for the appellant relies on Monessur Doss 


v. Beer Pratab Sahee +. In thai case, maintenance payable in 
instalments had “been awarded by a decree, and it was held that 


1° (3910) I. D. R. 84 M.T. ; 2. (1909) 20 M. L. J: 97, ` 
3. (1910) 12-0. L. J. 147, a 4.° (1871) 15 W. R. 188. 
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the Court might at the instance of 4 person who held a decree Palikanily 
< against the maintenance-.dectee-holder: make an order for the’ ““mmed 


Chingoran 
non-payment of an instalment by -the party chargeable and. Kelor 8 Valiar 


for its. non-receipt by the decree-holder (judgment- -ãebtor Appa’ 

; : e li 

in the second suit) 4. e, by the issue of a prohibitory Krishnan. 
order, In Amir Ali and Woodro‘fe's Commentaries on ‘the: Nair, 


Civil Procedure Code the learned:authors’ say'at page 293 that Maore; Ji, 
this has not been the practic= since. See Harridas Acharjia’ os 
Chowdhury v. Baroda’ Kishare Acharjia Chowdhury 1. In | 
Udoy. Kumari Ghatwalin v. Hari Ram Shaha $ the learned 
Judges, while holding that future rents and profits due “to” a 
ghatwal cannot as such be attached in: execution-of a decree. 
against him sent the case back to the Lower Court with directions 
to consider the propriety of aapointing a receiver to collect the’ 
rents and profits. as they fell due. -The facts of that case are’ 
however plainly distinguishable from the present one. 
In the result the appeal fa ls and is dismissed’ with costs. 

Sadasiva Aiyar, J.:—I entirely agree. As regards the case : Sadasiva . 

Ranee Annapurni Nachiar v. Swaminatha Chettiar 3, Iam inclin- Aiyan J 
ed with the greatest respect to hold that a right to receive future’ 
maintenance cannot be validly alienated. Shephard and Brown 
in their Commentaries hold that it is not alienable as it. is not 
property within the enabling words of S. 6 of the Transfer” 
of Property Act. The learned Judges following the observation 
in Palamppa v. Lakshmanan.* hold that a right to future main- 
tenance, though not “property” under the Transfer of Property Act 
and though not attachable unde: the Civil Procedure Code might. 
be alienable under the-principles followed by Courts of Equity in 
England. We know that Cours of Equity have held that even 
the contingent right of an heir presumptive can be validly charged. ~ 
I think that Courts in India are bound by the Transfer of 
Property Act, the clear implication of S. 6. clauses (d) &: (h) 
of that Act being that aright to receive future maintenance cannot. ` 
be validly alienated. I think that "a transfer not’ recognised- 
. by the Transfer of Property Act” as" legally effective cannot 
create any. right in the alleged tranmsferee. 


Mr. Subramania Sastriar contended that if a decree awarding. 
future maintenance can be ‘attached the rights grantedjby | a private. 


1. (1899) I. L: R. 27 O. 38. 2, (1901) I. L. R. 28 C. 488. 
„3. (1910) I; L. R. 84 M. 7. -. 4, . (1898) T. L. R. 16 M. 429 at p 484, 
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deed to receive future maintenance of definite rates can also be 
attached but I think wé are bound by the decision in Nanammal 
v. The Collector of Trichinopoly 1 to hold the contrary. Whatever 
may be the law in England, it has been held that the law appli- 
cable in this country is that “a right to recover damages for assault 
is not assignable, (Ses K. Seethamma v, P. Venkatarama- 
nayya 2. While the prohibition against attachment found in the 
provison to S.60 of the Civil Procadure Code and the prohi- 
bitions agvinst transfer found in the clauses of S. 6 of the 
Transfer of Property Aci huwe b2en both enacted on grounds of 
public policy, the prohibition against attachment, so far as it 
relates to some of che proparties mentioned in S. 60 of the Civil 
Procedure Code (such us tools of artisans, necessary cooking 
vessels, etc.,) is not intended to interfere with the right of the 
owner to effect private alienafions of those. properties. The 
prohibition of private alienation itself found in the Transfer 
of Property Act rests therefore on rules of public policy of at least 
equal stringence with the prohibition against attachment and 
found in the Civil Procedure Code and.instead of being 
sought to be evaded by the Courts should in my OBER be 


liberally given effect to. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. J ustice Sadasiva Aiyar and Mr. Justice Moore. 


Tanguturi Subbarayudu’ - ... Appellantee * (Transfer 

cae v. f Decree-holder) - 

Yerramsethi Seshasani ~ ... Respondent (1st Defend- 
ant). 


Civil Procedure Code of 1908—S. 144—Scope of —‘Decree reversed or varied” 


, —Meaning —Supersession of decree by decree in separate suii-—Restitution of, 


amount recovered under superseded decree—Right to. 

7 S. 144 of the Code of Civil Procadure is not confined to cases where restitution 
is claimed on the reversal of a decree in first or second appeal. Provided the decree 
is varied or reversed the section applies, however the reversal or variance has been 


effected. | 

. e Where an order in execution proceedings over-ruling: the objection of the judg- 
ment-debtor to the recognition of the transfer of the decree sought to be executed 
and allowing execution by the transferee was superseded by a subsequent decree, de- 
claring the invalidity of the transfer and restraining him for receiving payment p:is- 
sed in a suit instituted for that purpose by the judgment-debtor against the trans- 
fereo, Feld- that the judgment-debtor was entitled under the circumstances, to apply 


. ©. M. B. A. No. 84 of 191470 * llth January, 1916. - 
1. (1909) 20 M: L. J. 97. . 2. (1918) I. L. R. 88 M. 808 at p. 809. 
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under S. 144 for the recovery with interest of the amount received from- him by the 
transferee in execution. 
Shiam Sundar Lal v. Kaiser Zamini i 1 doubted. 


Appeal agiinst the. order of the District Court of Cuddapah 
in A.S. No. 125 of 1912 preferred against the order of the 
Court of the District Munsif of ‘Gooty i in E. P. No. 412 of 1912 
in-O. S, No. 985 of 1897. 

R. Kuppuswami- Aiyar for Appellant. 

' B. Somayya for Respondent. 
The Court delivered the following 
Judgment :—The question for determination in this appeal 


is whether the Lower Courts were right in molding that the- 


respondent was entitled do restitution under Si 44 of ‘the Civil 
Procedure Code, i 

One Kainisetti Ghatta as sees of a certain fund obtained 
a money decree against the respondent and two others in O. S. 
No. 985 of 1897 in the Disttics Munsif’s Court, Gooty, on 
` 12-2-1898." One Narayana Rao styling hiniself Peseient of the 
fund transferred the decree to the appellant. 


The objection riised by the judgment- debtors to the trans- ` 


feree’s right to execute the decree was overruled and the transfer 


` was recognised by the Court on 12-7-04. The appellant received - 


Rs. 315-14-4.from the respondent (1st defendant in the ae in 
_ execution on 12-8-04, ` 
Prior to the-payment of the decree ideni the eae 


e and another had instituted a suit O. S. No. 479 of 1914- in the 


Gooty Munsif’s Court against the appellant and - the transferor 
for a declaration that fhe transfer of the- decree in O. 5. No. 985 
of 1897 was invalid,.and for an-injunction restraining the appel- 


lant from executing the Sentes and TE the amount deposited | 


in Court. 
“Finally after a fot by the High Court the District 


Munsif on 29-11-09 passeda decree (which was affirmed on appeal) ` 


declaring the transfer of. the decree in O. S. No..985 -of 1897 to 
be invalid and'restraining the present appellant’ from. executing 
the decree and receiving tke amount deposited in Court. 

The respondent applied by an, execution petition on 22-3- 
-1912 to. recover the amount with interest from the appellant. 
- The Lower Court following the ruling in Shiam Sundar Lal v. 
Kaisar Zamani Begam 1,held thatthe respondent was entitled under 

1. (1906) I. L. R. 29 A. 148. 
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S. 144 of the Civil Procedure Code, to recover the amouni which 


she paid under the decree in O. S. No. 9€5 of 1897 with interest. 


z 


It is contended on behalf of the app-llant that S. 144 of the 
Civil Procedure Code has no application, in as much as there is no 
decree which has been varied or reversed, tha decree under which 
the money was recovered in execution not having been reversed 
varied or set aside. The words of S. 144 Civil Procedure Code are 
very wide, and the section is not confined to cases where restitu- 
tion is claimed on the reversal of a decree in first or second appeal. 

Provided the decree is varied or reversed the section applies, 
however the reversal or variance his been efected. Referance may 
be made to Shama Prasad Roy. Choudhury v. Hurro Prasad Roy 
Choudhury 1 where their Lordships of the Privy Council laid 
down the law thus: “The original decree or judgment must be 
taken to be subsisting and valid until it has baen reversed or - 
superseded by some ulterior procesding. If it has been so rever- 
sed or superseded the’ money recovered under it ought ceréainly to- 
bè refunded.........The true question, therefore, in-such cases is, 
whether the decree or judgment under which the money was 
originally recovered has ben reversed or superssded.” We 
think that the Lower, Courts’ decision cn be supported on the 
ground that the order of that Court pissed in E. P. No. 728 of 
1904 recognising the transfer in favour of the respondent and 
allowing execution to proceed,which determined a question arising - 
between the judgment-debtor and the representative of the decree- 
holder under S. 144 of the Civil Procedure Code was a “ decree”. 
as defined in the Code 1882 and-thit order was superseded by the 
subsequent decree in O. S. No.479 of 1904 between the same parties. 
Tae order for paym3nt mule to the appellant in execution of the 
‘first decree wad ta redaipt of money by him in pursuance of that 
order were in fact superseded by the decree for injunction grant- 
ed against him in the second suit rəstraining him from receiving 
such money. It is unnecessary for us to express a final opinion 


- on the question whether Shiam Sundar Lal v. Kaisar Zamani 


Begam 2 was rightly decided. In this case the subsequent decree 
only declared the right of the claimant to an attached property 


- as against the chim put forward by the decree-holder in the first — 


suit to have it attached. The subsequent decree did not grant an 
injunction é against tire decree-holder in the first suit to refrain from 





42 (1865) 10 M. [, A. 2933 ab-Qiland 212, 2.. (1903) I. L. R. %9 A 143, 


PART X.] THE MADEAS LAW JOURNAL REFORTS, 369 


selling the attached property in: A A or from taking posses- 


sion of it as purchaser (Œ he happened to become the purchaser 


at the exectition sale). And yet it was-held by the learned Judges 
that restitution of possession could be granted in favour: of the 
successful party in the second suit -by a` summary application 
mace in the first suit. We may however, say that as at present 
advised we are not prepared to pot to t extreme length that that 
decision ‘has ‘proceed: d. 

For the foregoing rzasons we have come to the conclusion 
though not without’ some hesitation that the view taken by the 
Lower Courts is right. 

The appeal is dismmsed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Juszice Ayling and Mr. Justice Napier. 
Muthu Raman Chetty © ` ee Appellant” (Defendant) 





v. A 
Chinha Vellayan Chetti alias Respondent - (Plaintiff). 
Chinna Karuppan Ch=tty. 

Principal and surety— Negotiable instrument—Surety fer—Without cencur- 
‘rence of drawer—Liability of arincipal debtor—Indian Contract Ss. 140, faa 
Ss.69 and 10, applicability o7. 

A surety to a negotiable irskramené who has become such ee the conour- 
rence in the contract of the drawer gets no higher rights- against | him than an 
ordinary holder. 

He is not entitled to rely cn S. 145 of the Indian, Contract Act, his rights being 

- confined to those given by S. 140. That section gives him a right of suit on the 
R original obligation but subject to the same limitations as affect the creditor. 
“. Oldfield, J.:—Ss. 69 and 7OiIndian Contract Actalso are inapplicable to the case. 

- Second Appeal against the decree of the Court’of the 

Temporary Subordinate Judge of Sivaganga in Appeal Suit No, 
429 òf 1913, preferred against the decree of the Court of the Dis- 
trict Munsif of Paramakndi i in Original Suit No. 204 of 1912. 

[The appeal come on for hearing before Mr. Justice Oldfield 

and Mr. Justice Napier in the first instance.] 

"The facts are fully stated in Mr. Justice Napier’s dadaan 

- P. S. Narayanaswcmi Aiyar icr C.V. Anantakrishna Aiyar 

for the Appellant. 


0. A. Seshagiri Sastri lor: K.Y. Krishnaswami- avai for the | 


Respondent, 
“The Court deliverea. the TE 
Judgments :—Oldfidld, J. — The Lower Appellate Court 


r aaen plainwit’s © contention baséd* ae ón his position as 
“5..A. No. 969 of 1914. . . : 28th January 1916, 
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surety. It has, however been relied on here, and therefore I deal 


_ with it before taking up the argument based cn the negotiable 


character of Ex. A,-on which. the Lower Appellate Court 
decided in his favour. 


The Lower Appellate Court has adopted its findings of fact 
on this part of the case from the judgment of the-Court of First 
Instance unreservedly. They are that plaintif bound himself to 
pay part of his relative’s debt to Yegappa Chetty, that in order. to 


-do so he sent the suit hundi, Ex. A, for delivery to Yegappa 


by plaintiff, and that the latter created defendant’s original liability 
by delivering it and, the distinctive feature in the case, made 
himself surety for its discharge by endorsing that fact on it, 
This entails not only that defendant did not know of plaintiff's 
entering and did not ask him to enter into this contract of 
guarantee, but also that, if the consideration for it was anything 
done or promised for defendant’s: benefit, he had no opportunity 
to adopt or refuse to adopt it. The question is of the nature of 


"this liability to plaintiff in these circumstances. Is there a - 


contract of indemnity between them ? Or, as the Lower Appellate ' 
Court held, is plaintiff's remedy only that open to the original 
creditor? And then is it subject to the restrictions imposed on 
the latter as holder of the hundi, in which his debt was embodied ? 

It is clear that the distinction involved will be without’ 
importance in the majority of cases. For, unless (as here) - 
recovery on the original security is traminelled by the requirements - 
of a special law and unless (as I think is the case here) the- 


“establishinent of a .contract by the debtor to indemnify is 


uupossible, it will not matter on which foundation the suit is 
brought. And perhaps it is for this reason that the two have not, 
so far as has been shown us, been explicitly distinguished 
in any’ Indian case, English authority however recognises 
tne distinction. Eor in Hodgson v. Shaw ! it is said first “ when 
a person pays off a bond in which he is either co-obligor 
or bound ‘subdsidiarvg he has at law an action against the 
principal for money paid to his use, and he can have nothing more. 
The joint obligation towards the creditor is held to give the 
principal notice of his payment, and also to prove his consent or 
authority to the making of that payment, This is necessary for 
enabling any man who pays another’s debi to come against that 





1. (1684) 3 Mylne.and Keen 183-at p 140=40 E. h. 10. 
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other, ET a person . < cannot makedonai the creditor of that 
other by volunteering to, d.scharge his obligations”, But the 
decision goes on “The case standing thus at law, do considerà- 
tions of equity make any alteration in its aspect ? The rule here 
is undgiibted, and it is one fminded - on the plainest principles of 
natural reason and justice, that the surety paying off 4 debt shall 
stand in the place of a creditor, and have all-the rights which he 
-has, for the purpose of obtairmg his reimbursement”. To apply 
this distinction to the relevani provisions of tie Indian Contract 
Act, we have S. 140 and. the particular application of it in 
S. 141 representing the principle stated in- the second of these 
extracts, and S. 145 representing that stated in the first, the 
two first mentioned sections being the basis of the Lower Appel- 
late Court's decision on Ex.A in plaintifs favour and the 
last of any claim independent of that document. 


“Tk has been-necessary to make this clear ‘on two accounts, 
Firstly, reference was made in argument to S. 126; and. the 
fact that its language does nct require the principal debtor to be a 
pariy.to the contract of guarantee was relied on as entailing that, 
whether or no he is privy to fhat contract, the surety can rate 
“from him, The answer is that 8. 126 defines only - 
“contract of guarantee between the surety and the creditor of 
notits incidents as between the surety and the debtor. They 
arè defined elsewhere in Ss, 140, 141 and 145. And 
secondly thé result of tho distinction aboye insisted on is that 
the two grounds of the debta’s liability are distinct. There is 
his general-liability, which may be supported on-the ground of 
the implied promise to indemnify referred to in S. 145; 
and there is his special liability under Ss. 140, 141, arising from 
the surety’s right to the creditor’s original remedies against him. 
That liability is no greater and no less than it would have been 
to thecreditor. The point az to it, to which I return, is that in 
the présent case the liability of defendant to the creditor is not 
alleged as based on the existence of any debt independent of 
Ex. A cr otherwise than on that ‘document. If then plaintiffs 
-claim cannot be supported with reference to $S. 145, it will 
be necessary fo consider, not whether he can recover. on the 
general ground of defendant's indebtedness‘to. the creditor, but 
' whether he can satisfy the requirements of the Negotiable 
Instruments Act with reference to Ex. A. — 3 
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TT. Firstly as to S. 145, to the application of which de- ` 


fendant objects on the ground that he die not know of and was in 
no way privy to plaintiff’s contract of’ guarantee. It would, he 
argues, be anomalous that the debtor’s position should be liable to 
alteration in consequence of the intervention of a third party 
between him and his creditor without his knowledge or request 
and whether or no he had an opportunity to adopt or refuse 
any benefits it might confer; and in particular that the debtor 
should be subjected to a different rule of limitation, For under 
Art. 81 Schedule I of the Limitation Act a suit can be brought 
by the surety within three years after he has paid the creditor ; 
that is after the date, on which the liability would normally have 
been defunct, when perhaps the debtor's evidence as to the 


original debt or its discharge has been lost and he will have to. 


meet evidence as to the making of a contract of guarantee, of 
which he had no contemporaneous knowledge. Thereis then in 
defendant's favour the English law, stated in Hodgson v. Shaw 1 
already referred to and other cases, that the implied rights 


possessed by ‘the surety are available, when the suretyship. has ` 
“been undertaken ab the request, actual or constructive of the 


principal debtor but not otherwise, since no one can make 
himself the creditor of another by volunieering to discharge his 
obligations. -In these cicumstances, the opposite view must be 
supported unambiguously by S. 145, if it is to be sustained. 


Plaintiff contends that it is so, because the section imposes 
no qualification on the debtor’s liability under an implied contract 
of indemnity. But that is to misread its terms. For, in fact, 
it does not refer to a contract of indemnity at all, but only toa 


promise to indembify ; and a promise, as Ss.‘2 (d) (f) and (g). 


and 25 show, is ordinarily void, when, as here, no consideration 
has passed between promisor and promisee. S. 25 (2), it 
shculd be noticed, has no application, because defendant's promise 
must be held to have been made in accordance with the-terms of 
S145 in the contract of guarantee and at the date of that 
contract plaintiff had done nothing for him and nothing, which he 
was. legally compellable todo. A kindred argument to that 
suggested by S. 25 (2) has however been based on the 
description of the promise in 5. 145, as implied, and the 


‘alleged intention of the Legislature to bring under it relations 





1. (1839) 3 Mylne and Keen p. 183; 40 Eng. Rep. 70. | 


A 


PART 5.) THE MADRAS LAW JOURNAL REPORTS. ` ` 8787 


“between promisor and prorisee of the kind dealt with in 


5.69 and 70. But firstly this-construction does violence’ 


to. the definition of an implied promise in S. 9. For that defini- 
tion reccgnises only distinctien between the ways, in which an 


actual promise may be expressed, not the existence of relations, — 


involving no actual promise, buzfrom which one must be presumed, 
And next, if the language of the section is to be treated as a lapse 


into English legal phraseology (vide for example Addison on . 


Contracts, 9th Edition, page 424), it has still to be -shown, how 
either S. 69 or 70 is applicéble. As regards the former, it 
cannot be said that the present plaintiff was interested .in the 


payment, which he made. For the interests postulated in the. 


section have always been restricted to those arising either 
in course of law ar through mistake or in. virtue.of some exis- 
ting relation with the person, on ‘Whose behalf the payment is 
made and “have never’ been held to include interests created 
officiously, such as that now ia question. 8. 70, it is no doubt 
conceivable, might cover cases in which the debtor enjoys the 


benefit’ of some postponement of liability in consequence - 


of the surety’s’ promise. But here, the plaint averment is. 


only that, the hundi amount, having been demanded of | 


the firm designated by defendant without any ‘result except 
a promise to obtain defendant’s instructions, was at once paid 
by plaintiff on demand; and there is no allegation that the 
creditor at any time intended -to gue defendant or expressed 
any intention tc do so or was induced to put off doing so by plaint- 
WS standing surety. And in any event the authorities do not 
sanction recovery, when the.p=rson primarily liable has no know- 
ledge, actual or imputed, that «xpenditure is or probably may be 
necessary on his behalf: and I see no reason for extending the 
. doctrine to cover cases of this nature. Two decisions only, so 
far as has been shown, deal with instances of expenditure incurred, 
as here, for another person witkout any sort of consciousness on his 
part that it would be or was likely to be incurred. In Gajapathi 


Kristna Chandra Deo v. Srinivasa Charlu 1 Sadasiva Aiyar, J. 


no -doubt illustrated his argurzent by reference to expenditure 
incurred by way of neighbourly service, when.the person benefitted 
had neither knowledge of, nor option to refuse what was done. 


But with all respect, I doubt whether the illustration, which was. 





1. (1913) 25 M. L. J. 483. ~ 
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not essential to the argument, represents the law, Nanak Ram v. 
Mehin Lal} in some respects, no doubt resembled the present 
case ;.but it was decided with reference to S. 127 and the absence 
of consideration for a contract between the surety and creditor ; 
and I therefore do not rely òn it here. .But the foregoing entails 
the conclusion that in this case the promise to be implied under 


` S. 145 does not amount to a contract of indemnity between plaint- 


iff and defendant, either directly or with] reference to S. 69 or 70, 
And accordingly plaintiff must succeed, if at all, on his claim as 
based on Ss. 140 and 141. a 
It has been pointed out that under those sections he is res- . 
tricted to the remedy available to the creditor that. is to a suit on- 
the hundi, Ex. A. I agree with my learned brother that he 
can sue on it with reference either to the sections referred to or - 
as a holder with reference to S. 59, Negotiable Instruments Act. 
It is objected that tbe plaint does not contain the averments - 
appropriate to that cause of action and that it was first relied'on in 
argument before’the District Munsif. The-defendant, however, in 
his written statement paragraph 8 had pleaded that the notice of 
dishonour required by "8. 30, Negotiable Instruments Act, 
had not been given ; and, as he obtained, no issue on the point, it 
is possible that-he and the Court overlooked section 140, Indian 
Contract Act and- S. 59, Negotiable Instruments Act, and 
assumed that plaintiff's. payment discharged the hundi and 


_ concluded the matter. In the circumstances, I would -remand 


appeal .to the Lower meee Court for findings on the issues 
whether. 
‘1. Ex. A was presented for payment within a reason- 


- able time after it was received by the holder with. reference to 


S. 74, Negotiable Instruments Act, 


2. Due notice of dishonour was given with reference to 
5. 30. 


Fresh evidence my be taken 

Findings are due within six weeks after the re-opening of `. 
Lower. Appellate Court. ` Seven days are allowed for filing 
objections. : l l = 

Napier, Ji--This is an appeal- from a-decision of the 
Temporary Judge of Sivaganga in Appeal Suit No. 429 of 1913, 


“The suit was brought by one Chinna Vellaiyan Chetti alas 


Chinna Karuppan Chetti against the drawer of a hundi of 
1. (1877) ILD. R 1A. 487. 
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Rs. 1,000. A. Peri N. N. Muthuraman Chettiar. The hundi 
was -drawn to bearer and given to one Chidambaram Chettiar. 
It bears the following words: “Security-for this is Chinnakaruppan 
Chettiar alias Peria M. Ckinna Vellayan Chettiar.” The Lower 


Appellate ‘Court has found that this endorsement, was made at - 
the request of Chidambaram Chetty who refused to take the hundi, 


without the endorsement, but that, the drawer did not consent to 
this. This being a finding of fact’ we are bound to accept it. 
“The Court held that the drawer not being a party to the guarantee 
agreement, the surety could not recover from him on the footing 
but- gave plaintiff the decree on another ground. 

', It appears that the drawee not having paid the amount, the 
holder Chidambaram Chetty called on the. surety to pay. The 
surety paid the amount and took the hundi from Chidambaram 


Chetty. On these facts the Lower Appellate Court held that he ' 
was a holder and as such entitled to recover the amount from the- 


drawer. It is argued in appeal. that hé was nota holder in due 


‘ course and that notice of dishonour had not been given to the: 


drawer. In my view it is immaterial whether he is a holder in 
due course or not. He is admittedly the ‘holder for value. ‘A 


hundi drawn to bearer is negotiable by delivery thereof. - (Vide 


8. 47 of the Negotiable Instruments Act, Act XXVI of 1881.) 
Under S. 59, the holder of a negotiable instrument who acquired 
it after dishoncur by non-payment has only as against the other 
parties the rights thereon of his transferor. The right of Chidam- 
baram Chetty to whom the hundi was delivered, was to recover 


the amount from the defendant (the maker) after dishonour, and s 
that right is vested in the plaintiff “(the holder), thè maker not. 


having made payment in due course of the amount due within 
the meaning of 8, 82. | 


. The only question that remains is whether the plaintiff has 


put himself in a position to sue. S. 30 provides that the drawer 
of bill in case of dishonour by the drawee is bound to compensate 
the holder provided that due notice of dishonour has been given 
“to, or received by, the drawer, S. 94 provides that this notice 
-must be given within a reasonable time after dishonour. But 
S. 98 provides for certain cases where no notice of dishonour i is 
necessary, These questions have not been considered by the 
Lower Appellate Court and if the respondent is to succeed on his 
footing as a holder, findings must be called for on those issues. 
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A further point is taken by.the appellant that, under‘S. 74, a 
negotiable instrument payable on demand must be presented for 
payment within a redsonable time after it is received by the holder. 
This question also has not beén considered and a finding would ‘i 
` The respondent has, however, sought to support the decree’: 
in his favour by the contention that the Lower Appellate Court 
was wrong -iñ disinissing His suit on the footing of surety, his 
argument being that the consent of the drawer to the contract of 


‘guarantee is not necessary to enable the surety to sue. S. 126 of 


the Contract Act is as follows:—‘ A ‘contract of guarantee’ isa 
contract to perform the promise, or discharge the liability, of a 
third person in case of his default.. The person who. gives the 
guarantee is called the-‘ surety’ ; ; the person in respect of whose 


-default the guarantee is given is called the ‘ | principal. debtor’ and. 


the person to whom the guarantee i is given i is called the ‘creditor’, gu 
‘A guarantee may be either oral.cr written.” 
5. 128: “ The liability of the surety is co- extensive with . 


that of the a ak debtor, unless Wi is other wise eis by the. g 


contract.” 


8.140: “Where a guardntee debt has become due; the 
surety, upon payment is invested with all” the rights which the 
creditor had against the principal debtor.” S TH a À 


S. 145:“In every’ contract of guarantee there is an 


. implied promise by the principal debtcr to indemnify: the surety ; — 


and the surety is entitled to recover from the priacipal debtor 


; whatever sum he has rightfully. paid under the guarantee.” 


It is argued that the language of S. 126 does not require f 
the principal debtor to be a party, and that therefore even when 
there 'is no consent by the principal debtor the ‘surety has all the 
statutory rights against the principal debtor. Clearly the principal 
debtor need not be a party to give the creditor his rights against 
the surety, but the rest.of the proposition does not- necessarily 
follow. The language of §. 145 raises a difficulty. The 
section carries the rights of the surety against the principal debtor - 
a little futher than 9.. 140.- The latter section gives the 


` surety the rights cf the creditor. S. 145 makes thé principal 


debtor liable “on an implied promise” for any sum above the 


amount due on the note which he has rightfully paid. Illustra- -` ° 


tion (a) is a case where the surety defends a suit by the creditor, ` 
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having reasonable grounds for doing so, but is compelled to pay 
the amount of the debt with costs. He can recover from the 
principal debtor the amount paid by him with costs. The im- 
portance of this section is that it speaks of an implied promise in 
the contract of guarantee. The statute does not say that every 
guarantor shall have a right to recover sums rightfully paid, only 3 
but it seems to base that right on the implied promise of in- 
demnity given by the principal debtor. If the section had 
contained the latter words only there would have been nothing 
in the Act to require the principal debtor to be a party to the 
contract, but it seems very difficult to hold that a term can be 
implied 7m a contract when the party so liable is not necessarily 
a party and so, if this section is carried -to its logical conclusion, 
it would follow that there must be-more than a consent by the 
principal debtor ; he musi be a party to the contract between the 
surety and the creditor to get the full benefit of thé section.. 

It is unfortunate that the Legislature has not used the clear 
and unambiguous language to be found in the Mercantile Law 
Amendment Act 19 and 20 vic. c. 97 S. 5 where the right 
‘is given to every person, who is surety for “a debt or is liable 
with another for any debt, to recover from the principal debtor 
or any co-debtor indemnification for the advances made and loss 
sustained.’ The right in this statute is not founded on contract 
or implied premise. Prior to this Act there were many decisions, 
some not easily reconcilable, on the rights arising out of surety- 


ship. The learned Vakil for the respondent relies on one Hodgson ` 


v. Shaw 1, as establishing the principal that without consent the 
surety had no right against the principal debtor The language 
used is “ consent is necessary, for a person cannot make himself 
a creditor of another by volunteering to discharge his obligations.” 
Vide page 191 the judgment of the Lord Chancellor. The same 
proposition was relied upon in argument in ex parte Bishop 2 but 
was found -not necessary for decision. Thesiger Lord Justice 
. referred to the observations of Mr. Justice Willes in Cook v, 
Lister 3, and decliried to accept it as established; and the Court 
decided sis case.-oh the bread principle that “every one of the 
Company’s, bills in circulation impliedly authorised every holder 
of the bill to indorse it over and thus transfer to the indorgee 
his rights against the acceptor, and if the indorsee pays the bill, 


1. .(1884) 8 j Mylne and Keen p 2. (1880) 1 Ch. D. 400. 
ats (1868) BOB. S) 628, 694 : 148 BR, 215, 
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he does so under. compulsion unéertaken "by the implied 
authority of the acceptor.” This proposition (substituting the - 


` drawer for the acceptor, the bill not having been accepted) is. 
_ that to be found in the section of the Negotiable Instruments 


Act above referred to and isin fact the basis of the Subordinate 


: Judge’s decision. The result of this proposition is that a surety 
-to a Negotiable Instrument’ who has become such without the 


concurrence in the contract of the drawer (or acceptor as in- 
the last case referred to) gets no higher rights than: an ordinary f 
holder and if 5. 146 is to be ` construed strictly the same result - 
seems to follow. 

. I feel convinced that the A ah did not intend this 


'. limitation but that it intended to embody the law to be found in 
_ the Mercantile Law Amendment Aci and to make no distinction - 
‘between sureties in a bilateral contract and those in a trilateral 


contract but I am not prepared to hold that 9, 145 can be 


- construed as giving effect to that intention. The plaintiff must 


therefore fall. back on S. 140 where his rights’ are entirely 
statutory. This section gives him his suit on the original 
Obligation but subject to the same limitations as affect the: 
creditor. This being so it does become necessary to have findings on: 


- the issues above referred to. I would like to add that Isee no hard- 


i T ship in a surety being enabled by law to.become a creditor 


_ without consent of the original debtor. Since the Judicature 


Act, all choses in action have been transferable without consent 


~ -of the debtor and even prior to the Act, the Courts of Equity 
„recognised equitable assignments without such consent ; (vide 


Brandt v. Dunlop Rubber d Co. land the law in this country has ` 


- ` followed the English law-up to the date of the Amending Act to > 
"the Transfer of Property Act, Act II of 1909 which has even gone 
` beyond the English Statutory Law. 


[In compliance’ with the order contained i in the above judg- 
ment the Temporary Subordinate Judge of Sivaganga returned a 


_ finding that the hundi was presented for paynient within 9 | 
- teasonable time after ib was received by the ‘Molder and that due `: 
- notice of dishonour also was given]. 


And the Second Appeal coming on . for final hearing. 
The Court delivered the following 
Judgment:— We accept the findings and dismiss the appeal. 


There i is no order as to costs. 


1, (1905) A. C. 464. 
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IN THE HIGH COURT OF J UDICATURE AT MADRAS. 


Sastri. 


` Chengalvala Gurraju 
V. 


Madapathy Venkateswara Row ... 


_Pantulu Garu 


Present :—Mr. Justice Ayling and Mr. Justice Kumaraswami ` 


ef ‘Appellant * in both the 2nd 
Appeals (Defendant) 

Respondent in both the 2nd 
Appeals (Plaintiff). 


Civil Procedure Cede, S. 11—Res judicata—Judgment in connected suiis— 
Appeal against one and no appeal against others—Effect of —Judqmentpending 


appeal or before appeal time espin! 
Judgment on mistaken view of re 

A judgment pending appeal « 
only a provisional judgment and 

The judgment in one connect 
another, 

The respondent filed S. S, 46 
force acceptance of patta for fasli 
pesed of on 26-3-1912. Appeals 


s—Provisicnal judgment and not res judicata 
judicata—No bar. 


fer which the appeal time has not expired is 
oes not operate as res judicata. 


d suit cannot bar the hearing of the appeal from 


/09 and 8. S. 276/10 against the appellant to en- 
1318 and 1819 respectively. The suits were dis- 


vere filed against the judgments in the two suits 


on 17-6-1912, 5. S. 419 of 1:11 which was a suit to enforce acceptance of 


patta for fasli 1320, came on for; 


eating on 23-5-12, The decision in 8. 8. 276/10 


was held to operate as res judica h and judgment was given accordingly. No appea 
was filed against this judgment. ` pa the appeal against judgments in S. 8.276/10 


and 5. S. 466/09 came on before ' 
8. S. 412 of 1911 not having been 
ing of the appeals. On appeal agi 


Held that the decision in 5, 
S. S „412/11 as at the time of th 
“expired for the judgment in S. 5, 
which was not a decision on the . 
law of res judicata could not bar 
on the merits. 





Appeals against the , 
at Masulipatam in Appe 


e District Judge, he held that the decision in 


appealed against was final and barred the hear- 


inst the same 


- 276/10 could not operate as res judicata in 


disposal of the latter suit, appeal time had not : 


76/10 and that the judgment in 8, 8. 413/11 
erits but proceeded “on a mistaken, view of the 
ths disposal -of the appeal against S. S. 276/10 


ecrees of the District Court of Kistna 
Hl Suits Nos. 217 and-218 of 1919 


respectively preferred agair st the decrees of the Court of the Sub- 





Collector of Bezwada Divi tion in Summary Suits Nos. 466 of 1909 


and 276 of 1910 respective 
` V. Ramesam and V. 1 
A, Krishnaswami Aiy 


ye : 
ama Doss for Appellant. 
r for Respondent. 





The Court delivered tae following 


Judgment :—The de/e 
ent filed Suits Nos. 466 


ndant is the appellant. 
of 1909 and 276 of 1910 against the 





appellant to enforce acceptance of pattas for faslis 1818 and 1319. 


=S. A. Nos. 1576 and 1877 of 
49. 
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They were dismissed by the Sub-Collector on the 19th December hs 
1910 on the ground of want of jurisdiction but they were remand- 
ed for disposal by the District Court on the 28th November 1911. 


The Sub-Collector on remand passed a decree in both suits 
on the 26th March 1912. The suits were tried together and one 
judgment covered both the suits. Appeals were filed to the 
District Court on the 17th January 1912. 


While proceedings were pending before the Sub- Collector the 
respondent (who is the landlord) filed S. S. No, 412 of 1911 to 
enforce acceptance of the patta tendered for fasli 1320. The 
Sub-Collector on the 23rd May*1912 passed a decree in favour of 
the plaintiff on the ground that the decision in 9. 8. No. 276 of 
1910 passed on the -26th March 1912 rendered the contentions 
raised in the suit res judicata. No appeal was filed against the 
decree in S. S. No. 412 of 1912. 

The appeals filed against the decrees of the Sub-Collector in 
Suits Nos. 466 of 1909 and 276 of 1910 came on for disposal 
before the District Judge on the 7th December 1912 and he 
dismissed them on the ground that the decision of the Sub-Collector 
in S. S. No 412 of 1911 (against which no appeal had been filed) 


_ rendered the question raised by the appellant res judicata. The 


present second appeal is against this decision. 

When $S. S. No. 412 of 1912 was decided, the time allow- 
ed by the Limitation Act for preferring appeals against the 
decision in Suits Nos. 466 of 1909 and 276 of 1910 had not run , 
and it is not disputed that the appeals to the District Judge were 
filedin time. The only question for determination is whether 


. the decision of another suit between the same parties not on the 


merits but on the ground that the decisions subsequently appealed 
against rendered the question res judicata would bar the appeals 
from the prior decisions unless the later decision was also appealed 
against. There is a conflict between the views taken by 
Holloway, J. in Swryanarayanarazu v. Chellamkurt Chellamma 1 
and that taken by the Full Bench of the Allahabad High Court 
in Balkishan v. Kishan Lal; but while the ‘dictum of Hollo- 


way, J. was only obiter the point arose directly for .determina- 
tion in the later case. . 4 


There can be little doubt that an appeal is only a continua- 
tion of the original proceedings, the decree.passed by the Appellate 


1, (@870)5M. H. ©. R176. 2. (1888) I. D. R. 11 A. 148. 
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Court being the-decree in the suit. (Gobinda Chander Roy v. 
Guru Churn Kurmokar 1, Dinonath Ghose y. Shama Bibi 2 
Settappa Gounden v. Muthea Gounilen 3, Chinnakaruppan Chetti 
v. Meyyappa Chetti t, Krishnamachariar v. Mangammal 9) ; and 
that on the filing ofan appeal the judgment ceases to be res 
judicata and becomes sub-jndice, Nilvaru v. Nilvaru 6, If the 
appeals had been filed when S. S. 412 of 1911 came up for trial, 
the Sub-Collector could not have treated his judgment in the suit 
as having finally decided the matters in issue bétween the parties 
so as to render the provision of S. 11 of the Civil Erogediie Code 
applicable. 


R In Suryanarayanarazi: v. Chellamkuri Chellamma 7, Mr. 

Justice Holloway referred to the view taken by the Lower ‘Gout 
that a former judgment would not be conclusive when an appeal is 
pending and observed as follows :—“ In the Lower Court it seems to 
have been taken for granted that the former judgment could not be 
conclusive because an appea. was pending. This is not in accord- 
ance with English Law as tie judgment on the rejoinder in Doe 
v2 Wright 8 shows. - It would, however, be perfectly sound doc- 
trine in the view of other jurists (Unger Ost. Priv. Recht; 11 603. 
Sav. Syst: VI 297. Seq. Waihter II 549). Asan Englishman | 
should be sorry to invite a comparison between the reasons given 
by these great jurists for thair and those embodied in the English 
cases for the contrary doctrine.” These observations were obiter 


as the former judgment against which the appeal was pending had- 


become final when the judgment of the High Court was pronoun- 
ced and according to Mr. Justice Holloway “the only point to 


be determined is whether it is conclusive in the present litigation’ * 


with reference to the identity of the subject as well as of the 
. object between the two suits. It also appears from the language 
of Holloway, J. that he thought that the continental jurists were 
right but that he felt himself bound by the English authorities. 
The view that a judgment will operate as res judicata even when 
an appeal has been filed is not supported by any subse quent 
decisions. 


In Doe v. Wright 8, ithe suit was on trespass and the question 
was whether the verdict in an action before the King’s Bench in 


1. (1887) I.L.R.160.94. 2. (1900) I. D. R. 28 C. 23. 

3. (1907) I. L. R. 31 M. 268. 4. (1915) M. W. N. 844. 

5. I. D. R. 26M. 91 at 95. . 6. (1881) I. L. R. 6 B. 110. 

4. (1870) 5 M. H. C. R, 17G 8. (1839) 10 A..& E. 768 s.c, 113 E.R. 289 . 
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a previous action in respect of which a writ of error was allowed 
in Chancery. would operate as an estoppel in the subsequent suit 
in the King’s Bench. Lord Denman in holding ior the plaintiff 
obseryed as follows :—“ The replications being good by way of 
estoppel, the remaining question is, whether the rejoinders avail 
to destroy their effect; and these allege the pendency of a writ or 
error où the original judgment in the House of Lords, and we 
are clearly of opinion against the defendant on this point. The 
authority cited by Mr. Cresswell from the year book 18 Edward 4 
f 6 b pl 83 is very direct and satisfactory; and to this and other cases 
cited at the Bar may be added those of Taswell v. Stone 1 and 
Benwell v. Black 2, because they, illustrate the distinction taken , 
between the mere maintenance of the action on a judgment 
pending a writ of error to reverse it, and the proceedings to execu- 
tion upon a judgment recovered in such second action; in the 
former case the Court being clear that .there was no reason to set 
aside the judgment but thinking if highly proper bo stay any 
proceeding to execution upon it.” 


In Burnaby v. Robert Earle 3, it was ‘pointed out that at 


. common law the suing out of a writ of error wasa supercede as of 


execution on thejudgment but did not affect the judgment in 
any other way-and that it was consequently held in Snook v. 
Mattock + and Doe v. Wright 5, that tae pendency of proceedings 
in error was no answer to an action on the judgment. It was also 
pointed out that by virtue of 8. 38 of the Common Law 
Procedure Act of 1854 notice of the appeal does not stay execution 
of the judgment or affect the judgment in any way unless bail 


‘is given within the time limited. 


The law in America is thus summarised by Black in his 
treatise on the Law ci Judgments Vol. H p. 510: “In many of ` 
the States it is held that the pendency of an appeal suspends the 
operation of the judgment in respect of all its usual effects and 
hence the judgment not becoming final while the appeal remains 
undetermined it cannot. be pleaded in Bar in the interval or used 
in evidence as an esloppel”......... “ But in several other States the 
rule is that although an appeal suspencs the operation of the judg- 
ment for purposes of execution still so long as it remains un- 





1. (1769) 4 Burr. 2£54s.c. 93 E R. 287. 2. (1790) 3 T. R, 643. 
3. (1874) L.R. 9 Q. B. cases. 499. 4. (1836) 5 A. & E. 239, 
5. (1889) 10 A. &. E. 768. 
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reversed, its conclusiveness is not affected by the appeal and in the 
meantime it may be pleadsd or produced in evidence as if final.” 
The view he is inclined tc take is that the mere fact that a judg- 
ment is liable to be appea ed: from cannot strip it of its conclusive 
character and that it remains in force as final unless actually 
suspended by an appeal and will in the meantime operate as res 
‘judicata. 


.We do not think that English i American authorities 


proceeding as they do upen technical rules of practice aud proce- f 


dure relating to appeals throw much light on the determination of 
questions arising under S. 11 of the Civil Procedure Cede. 

. There seems to be considerable difference between a bill for review 
or of error and an appeel (Hukumchand on res judicata page 
701). As pointed in Sætappa Gownden v. Muthia Gounden 1, 
the functions of the Appellate Court are not the same in England 
and America as in India. and consequently great care has to be 
exercised before decisions based on practice and procedure of a 
highly. technical character are followed in considering questicns 
arising under the Civil Procedure Code. There is nothing in the 
Code to sugg gest that stay of execution has anything to do with 
finality of a judgment under appeal. 


A Full Bench of the Allahabad High Court in Bal Kishen v. 
‘Kishen Lal %, held that a judgment liable to appeal or actually 


under appeal cannot operate as res judicata during the interval ' 


preceding the appeal or tke interval preceding the decision of the 
appeal. My. Justice Mahmood after referring to the view of 
‘Pothier to the effect that judgments liable‘to appeal stand for 
the purpose of res judicata on the same footing as provisional 
judgments was of opinion that explanation IV of 8.18 of the Civil 
Procedure Code of 1882 was not-inconsistent with the view 
of Pothier and other continental jurists thatjudgments liable to 
appeal are only provisional and not fical adjudications, The 
Chief Justice (Sir John Edge) and Justice Straight concurred in 
the Judgment pronounced by Mr. Justice Mahmood. 


Explanation IV to S. 13 of the Civil Procedure Code of 1882 
which enacted that a decision liable to appeal may be final within 
the meaning of the Section until the appeal is made has been omit- 
ted in the present Code ‘(of 1908) and the omission (which was in 








1. (1907}-1. L. R. 81 M. 238, 3. (1888) I. L. R, 11-A 148, 
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all probability made in view of the decision in il A.148) removes 
any doubts or difficulties in dealing with the question and itis not. 
necessiry, to speculate on the class of cases to which this explanation 
can be applied if a judgment liable to appeal is only bal to be 
provisional and not: Operative. as res judicata. l 


In dealing with S. 52 of the Transfer of Property . Act it has 
been held that a person who purchases property between‘the date. 


_ of the disposal of the suit and the filing of the appeal would be ` 


bound by the -rule of lis pendens, Gobind Cender Fey v. Guru. 
Churn Kurmokar 1, Dinonath Ghose v. Shama Bibi 9, Sukhdeo 
Prasad v. Jamna 5 Settappa Gounden v. Muthia Gounden i, 
If the appeal is only a continuation ‘of the original proceedings . 


and the suit is, for the purpose of S. 52 of the Transfer of 


Property Act, regarded as pending between the date of the decree - 
and that of the filing of an appeal, it is- difficult to see why the - 
same rule should not apply when dealing. with S. 11 of the Civil 
Procedure Code. The principle has been eaténded by Sadasiva - 
Aiyar and Spencer, JJ. to the interval elapsing between the 
disposal of a claim and. the filing of a regular suit under 0, 21 
R. 58 of the Civil Procedure Code (the Limitation Act allowing 
a period of one year) Krishnappa Chetti v. Abdul Kadir Sahib 5, 


_ In Panchanada Velan v. ” Vaithinatha Sastrial 6, a Full 
Bench of this Court held that when cross suits are tried tonether 
and an appeal is preferred against only one of the decrees, 
the judgment in the suit not appealed against did not render the 
questions at issue res judicata. Their Lordships observe as 
follows :—“ It would lead to startling results if we were to hold 
that an Appellate Tribunal is precluded from dealing with a ques- 
tion which comes before it on appzal because an inferior court 
upon the same facts but in'a case cther than the case under 
appeal had given a decision which had not been appealed Senne 
oat the: same time as the decision in the case under appeal.” In 

Ramaswami Chetty v. Karuppan Chetty T, Chief Justice and i 
Mr, Justice Srinivasa Aiyangar held that, where -judgments 

were delivered in respect of two suits, the one being based on l 
and following the other, the fact that the party had not appealed 





1, (1887)I. L.R 166.94. 2 (1900) 1. L. R. 28 C. 23. 

8. (1900) I. L R. 23 A.60. 4. {1907)L L. R. 81 M. 268. 

5, (1913) 26 M. L. J. 449. . 6. (1905) I. D. R 29M. 3833=16 M.L.J. 68. 
S 7. (1915) 29M. È J. 651, _ 
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against one of the decrees would not render the questions raised ` 


in the decree appealed against res judicata. The same principle 


is applicable to cases when separate judgments are delivered in a. 
number of connected suits. Inthe present case except the fact. 
that the pattas tendered were for separate faslis. the cause of: 


action and the parties are the same, and the principle of- the 


decisions above referred to may well be applied to the facts of the. 


present case. 


It has been argued by Mr. Krishnaswami Aiyar for the 
respondent that, so long as =n appeal is not filed, the possibility of 
filing an appeal and of a reversal cannot affect the present 
validity of the judgment ard that as appeals may be filed even 
after the period prescribed by the Limitation Act (should the 


delay be excused) there wo.ld be no finality to judgments. There 
is some force in this argument but, on the other hand, so long as 


a party is given a right of appeal if would lead to great hardship, 
if an erroneous judgment operates as res judicata during the 
interval allowed by law between the date of judgment and 
the filing of an appeal, especially as a party cannot in this 
country file an appeal at once. As observed in Settappa 
Gounden v. Muthia Goundan 1. “It is not open to a defeated 
suitor. to file an appeal immediately, as he has to obtain 
. copies of decree and judgment and he ought not to sufer for the 
delay imposed by law. Thare is no reason why this delay should 
prejudice him in this respect any more than the delay due to 
adjournments cr stay of proceedings.” - 


` It should also bs r=membered thata later decision not 
appealed against would be finel irrespective of the decision of the 
Appellate Court and that therefore the finality of the decisions not 
appealed against is in no. way disturbed. by what the Appellate 
Court might do. ‘It is argued that it is the duty of-the party to 
file an appeal against the laier decision if he think, that if is 


wrong and that ought not to operate as res judicata but there are — 


cases where no appeal c second appeal is allowed by law. 
_ Difficulties will also arise if the party is not in a position to file 
an appeal against the later decision before the appeals filed against 
the earlier decisions coms cn for disposal. As regards appeals 
filed out of time and after independent rights between the parties 


1, -(1907) 1. L. R. 31 M. 268. 
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‘Ohengalvela have ripened, it is unlikely that courts would excuse the delay if: 

Gurraju during the interval other rights come into existence, which would’ 
Madapathy render it inequitable that questions disposed of should be re-opened’ 
ae at the instance of a party who seeks the indulgence of the ` court, 


pete v. Payne 1. 


Following the decision in Bal Kishen v. Kishen Lal 2, we 
are of opinion that the Sub-Collector was wrong in holding that 
the decision passed by him in Suits Nos, 466 of 1909 and 276 of 
1910 had the force of res judicata during the interval between 
the date of his decree and the time allowed between the date of 

` his decree and the time allowed by law for filing the appeal. 


The erroneous decision in Suit No. 412 of 1911 which was. 
not on the merits but on a mistaken view of the law taken by 
the Sub-Collector would not therefore render the question raised 
in the appeals filed against the decrees in Suits Nos. 466° 
of 1909 and 276 of 1910 res judicata because the correctness 
of the decision in Suit No. 412 of 1911 would not be ques- 
tioned in the appeals against those decrees, Mangalath- 
ammal v. Narayanasami Aiyar 3 is directly in poiat. Pan- 
chanada Velan v. Vaithinatha Sastrial 4 and Rami Chetti v. 
Karuppan Chetti ® are also authorities for holding that the Dis- 
trict Judge was not debarred from deciding'the appeals on their 
merits simply because no appeal was filed against the decree in 
the connected suit, 


We reverse the decision of the District J udge and remand _ 
the appeals for disposal on the merits. The respondents will pay 
the appellant’s costs in this Court and the costs in the Lower 
Court will abide and follow. the result, 


` (1889) 40 Ch. D. 520 at 538. 2. (1888) I. L. R, ILA, 148. 
5 (1807) LL R. 30 M. 461 17 M.LJ. 250. 4. (1905) LL.B. 29 M. 888. 
5. (1915) 29 M. Ei. JV 651. 
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IN THE -HIGH COURT OR JUDICATURE. AT MADR: AS. 
` Present :—Sir John Wallis, Chief Tustice, and Mr. -Justice 
Seshagiri Aiyar. 


Subbaraya Goundan METE _Appellant* (8th Defendant) 


v. 


S. Ranganatha Mudaliar and others ... Respondent ( (Plaintiff and - 


Defendants 1 to 7.) 


Jedi payable bi Inamdar—Right af Z amindar cr Miitadar under his sannad 
—Ewtent of—Jodi if acharge on interest of Inamdar—A ssignment of jodi as such— 
Distinction. 

A Zamindar or Mittadar, who under his sannad has a right to collect the jodi 
payable by an Inamdar, has nó charpa for arrears of such jodi on the interest of 
the Inamdar. 

Per Seshageri Aiyar, J. :—If abatis assigned is the jodi as such, the assignee 
would have a first charge although he may not be entitled io have all the cata 
remedies whick the asgignor has. 


‘Appeal against the decree: of the District Coit of Salem in 
O. 8. No. 20 of 1911. 

T, R. Ramachandra Aiyar, T. R. Krishnaswami Aiyar and 
N: A. Krishna Aiyar for Appellant. 

S. Srinivasa, Aiyangar, E V. Krishnasawmy Aiyar, A. Sri- 
nivasa Aiyangar, N. O. Vijaya Raghavachariar and C. S. Venkata 
Chariar for Respondents. , 

The Court delivered the following - 

Judgments + —The Chief Justice.—The question involved in 
this appeal is whether a Zamindar or Mittadar who under his 
sannad has a right to collect the jodi payable by an Inamdar, has a 
charge for arrears of such jodi on the interest of the Inamdar. 
‘Before considering this question it may be well to refer to the 
right of Government fo a charge for arrears of revenue, and to 
the rights cf the Inamdar fcr arkears against the ryots themselves, 

It was held by Innes, J. in Subbaraya v. Phe Sub-Collector 
of Chingleput 1 that “the right of the Government is only-a right 
to a charge on the land, and a right to forfeit by due-course of 
law, the title of the person holding the land who does not pay the 
charge; and this was cited with e by -Shephaid, J. in 
Secretary of State v. Ashtamurthi ?, In the - present- case the 
Government assigned its right to revenue to the Inamdar subject 

‘to the payment of a jodi, and is is well-settled that. by virtue of 
such assignment the Inamdar did not acquire’ charge upon the 


land,.but was left to recover rent’ from the occupiers under the - 





* A. S. No, 198 of 1918. i -* 15th December 1915. 
1. (1883) LL.R. 6 M. 803 abp. 810. 2. (1889) LL.R, 13 M. 89 at Ep 128. 
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provisions of the Madras Rent Recovery Åct of 1865 ; and it was, 
nót until the passing of the Act of “1908 that landholders, 
including certain Inamdayrs acquired a statutory charge for rent. 
As regards the jodi payable by: the Inamdar -to Government 


_it is, where it has not been: assigned, recoverable by Govern- 


ment, like Zamindar’s peishcush by sale of the Inamdar’s 
interest under the Jaw in force for the time being, now the 
Revenue Recovery Act, 1864. Under S: 2 of that Act the 
land, the buildings upon it, and its products are to be regarded as 
the security for the-public revenue; but provided they have paid - 
the rent to the landholder the ryois are not affected by the land- 
holder’s default to pay the revenue, due by him (S. 33) and 


„ali that Government can do is to sell the interest of the defaulter . 
free of all incumbrances. . The right to sell free of incumbrances 


in such 4 case is conferred by S. 42 of the Act. 

. Coming now to cases where the ‘right to collect ‘the jodi has’ 
been transferred to ‘the Zamindar or Mittadar under his.sannad, 
there is along series of-decisions in this court that, when Govern- ` 
went transfers the right fo, collect the jodito a Zamindar “or 
Mittadar- in consideration of” his undertaking to pay a fixed © 
peishcush, thé Zamindar or Mittadar has no charge upon them | 
and thata suit by. himto recover jodi isa suit for rent and 
nothing more and so cognizable in this Presidency by the Court 
of Small Causes. 

It was apparently so held in 8. A. NG. 692 of 1893 and 
though a different view was taken in §. A.. No. 822 of 1894, 
(vide footnote in Vijayanagram Maharajah v, Sitaramarazu |), 
it was again so ruled by Shephard-and Subramania Aiyar, JJ. in 
Mullapudi Balakrishnayya v. Venkatanarasimha Appa Rao ?, and 


`- Venkatagiri Rajah v. Venkata Row 3. Gajapathi Rajah v, Surya- 


narayana-t and Appa Rao v. Sobhanadri Rao 5, are to the 
same effect; and in Kasturi Gopala Ayyangar v. Anantaram 
Thivare §, it was again laid down broadly that assignees of revenue 
cannot preceed under 9, 42 of the Revenue Recovery, Act. On the 


. principle of stare decisis I feel bound to adhere to these decisions. 


The fact that jodi was held to be rent payable to a landholder by a 
tenant within .the meaning of the Rent Recovery Act, 1865,- 


- having regard to the definition of landholder (See Lakshmi- 





1. (3895) I. L R.19 M-100, 103. 2. (1896) I. D. R. 19 M. 329. 
3. (1867) I. D. R. 2LM. 243. 4. (1898) I. L. B22 M. 11. 
5. (1900) I. L. R. 24M 158. 6. (1902) I. L, R. 26. M, 780, 798. 
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narayana Pantulu v. Vea aaa l and the cases there. 


.cited), and that similar provisions were to be found in the Madras 


_ Estates Land Act 1908, .until these provisions were themselves 
repealed by the Amending Act of 1903, has no direct bearing on 


the question but makes it more than ever - undesirable to 


question the. authority of the “decisions laying down the 
competency of the Smal] Cause Courts to try suits for jodi 
on. which the Legislature may have’ acted in finally deciding 
to leave such suile- to the Civil Courts. The earlier cases of 
Suryanna v. Durgi 2, Alubi v. Kunhi Bi 3 and Krishnasami v. 
Venkatarama £ were not cases of jodi, but assignments of portions 
of the revenue payable direct y by the ryot and in the last of these 
cases Shephard, J., who was a party to some of the later decisions 
doubted if a mere assignment of revenue would convey a charge, 


In Ramachandra v. Jaganmohana 5 the ‘point did not arise. ` 


These decisions -in my opiniom a‘ford no ‘sufficient ground for 
questioning the numerous subsequent decisions expressly in point: 


If the law there laid down‘is to be altered it should, I think, be by 


© legislature. We must reverse the decree in so far as it affects the 
8th defendant and allow his appeal with.costs throughout. The 
memorandum of objections by the 7th defendant is dismissed with 
costs. A's-regards the defendanis 2 to 6 the decree is varied so 
‘as to make ib a decree: against the joint family property in their 
hands underO. 41, R. 38 of the Code of Civil Procedure, 
Seshagiri Aiyar, J.:—It is not without hésitation that I have 
“come to the conclusion that the-appeal should be allowed, E 
The first question is whetker the jodi due from the Inamdar 
is a charge upon the land. 1 urderstood Mr. Ramachandra Aiyar 
to concede that if it is directly payable to Government, it would be 
a first charge. Apart from this admission, Lam of opinion that there 
is a first charge for the jodi. “It was pointed out in Secretary of 
State for India v. Bombay Landing and Shipping Co.6 that by the 
common: law. of this country, the debt due to the King took pri- 
ority over other debts, with the possible exception of those due to 
Brahmins. The view was accepted in some of the early Bengal 
Regulations, See Judah v, Secretary: of State for India T. At the 
time of the permanent settlement, it was recognised in Madras. 
1. (1897) LI. R. 23 M. 116, 119, 8 MLE 43 (F.B.) 2 (1888) LER, 7 M. 258. 
8. (1886) T. L. R, 10 M. 115. i “4, (1899) L.R., 13 M. 819. 








: 6. (1891) 1. LB. 15 M. 161. -, 6, a B.B, 0. R. 23. _ 


7. (1886) I. I». Ri 19°C, 445, 469. 
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`` vide S. 6 of. Regulation 27 of 1802. In the Revenue Recovery 


Act of 1864, there is an express provision to that effect. I am 


satisfied that the jodi payable by Inamdars is within the purview - 


of that Act, : 

Mr, Ramachandra Aiyar strongly relied upon some of the 
decisions of this Court which have held thataclaimfor kattubadi 
or jodi is cognizable by the Court of Small Causes. They are all 
cases in which the payments were due to the Zamindav as part. of 


his income. The term jodi or quit rent is applied indiscriminately 


to what is recoverable by a proprietor from his undertenure- 


holders as well as to payments due to Government by way of- 


assessment. None of the cases, so far-as I have examined them, 
related to jodi payable to Government. Further these decisions 
proceed on the construction of the terms ‘ Landholder and tenant’ 


in Act VIII of 1865. The Estates Land Act is different. Even 
“under the old Act, the decisions were not uniform. See Alubi v. 


Kunhi Bi! Vijiyanagaram Maharajah v. Sitaramraju2 (the case in 
the footnote). It is true that a larger number of cases have.taken 
a different view, Viiyandgaram Maharajah v. Sitaramraju 2 


` Mullapudi Balakrishnayya v. Venkata Narasimha Appa’ Rao 8 


Gajapathi Raja v. Suryanarayana +, Lingam Krishna Bhupathi 
Deva v. Vikrama Deva 5 and Appa Rao v. Sobhanadr Rao 6 Mr. 
Justice Subramaenia-Aiyar has explained in Lakshminarayana 
Pantulu v. Venkatrayanam 7 the reason of this change. Although 
on the principle of stare decisis it is undesirable to upset this course 
of decisions, I am not prepared ic extend them to cases in which 
the jodiis payableto Government. 2 

_ ‘Phe next point for consideration is whether the plaintiff can 
stand im the shoes of the Government and claim a first charge, 
If the right to collect the jodi.was assigned to him as such, I 


“would be prepared to hold that he has a first ‘charge. I accept, 


Mr. Srinivasa Aiyangar’s contention thatan assignee of Govern- 
ment Revenue is entitled to the security which thé Government 
had, although he may not have all the statutory remedies which 
the assignor had. The principle of 8, 141 of the Indian Contract 


“Act is applicable to such assignment. North, J. in In re Lord 


Churchill: Manisty v. Churchill 8 says that the priority which the 








. 1. (1886). Ù. R.10 M. 115. 2, (1895) I. Ù. R. 19 M. 108, 
8. ) 1896) I. L R. 19 M. 329. 4. (1898) I. L. R 22 M. 11. 
5, (1900) 19 M. L. J. 256. . 6. (1900) 1. L. R, 24 M. 158. 
7 8. (1888) 39 Ch. D. 174. 


. (1897) I, L. R. 21 M. 116. 
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Crown has enures for the benefit ‘of the surety. This-is the view 


taken in Suryanna v. Durji 1and Krishnaswami v. Venkatarama 2: 
In Gopala Aiyangar v. Anantaram Thivari8 the learned Judges say ` 
that if the tax-payer was in a position to be proceeded against by 
the Government, the assessment will be a charge. I understand 


that decision to lay down that so long as the distinctive character of, 


Governinent assessment remains, whoever may be the person that 
collects it, he will have a first charge. If it lays down that under 
no circumstances can an assessment which is collected by an 
assignee create a charge, I respectfully dissent from that view. 
The difficulty in this case arises in finding out whether the 
jodi as such was assigned to the plaintiff's predecessor-in-title, 
The sannad is not produced.. We are not in a position to say 
whether in the Permanent Settlement a distinction was made 
between the right to collect ths jodi and the right to collect from 
tenants. It cannot be said that the jodi was not included in 
the assets on which the peishcush was fixed. One circumstance 
on which Mr, Ramachandra Aiyar laid stress has influenced my 
` finding on the point. Fram Bs. G and H, it appears that the 
Government decided to claim the entire jodi as the Mittadar 
had been given waste lands im other villages to which he was not 
entitled,- It was argued by the learned Vakil for the Appellant 
that the income from these waste lands was taken into account 
in including the ‘whole of the jodigai peishcush. I think there is 
` force in the argument. If this. is the correct view, the Government 
-did not assign the jodigai as such; and therefore the Mittadar 
cannot claim a first charge. This state of affairs can only be recti- 
fied by Government. 
I agree in the order proposed by my Lord. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
d Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice Moore. 

The Rajah of Kalahasti ... Appellant * (Petitioner- 
v. : Defendant), 


Sree Mahant Prayag Dossjee Varu ... Respondent ( Ctr. Pet. Piff.) 


Civil Procedure Code 8. 62—Legal representative—Duty to account for assets 
—Burden of proof—Profits also ta be accounted for—Atiached property—Non-ewis- 
tent right—Daty of Court—Trausfcr of Property Act S. 101—Merger—Morigagee 
becoming entitled to equity of redemption—No puisne incewmbrance. 

* A. A.O. No. 86 of 1915. ayes Qnd February 1916. 


1; (1883) I. D. R. 7 M. 288. , ` 2 (1890) 1. L-R. 18 M. 319. 
3 (1902) I. L. R. 26 M. 7E0. - 
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_ The liability of a legal repionentätiya under 3. 52 C. P. G. is not discharged | 
until he accounts not only for the property that Fas come into his possession bùt 


“also for the profits from the same, 


Once it is proved or admitted that the legal saprenenka kie sought to be fada 
liable has come.into possession of assets bolonging to the estate of the deceased, it is 


‘for him to satisfy the court as to the extent of the assets received and to account 
_ for them, 


-Where a mortgagee becomes by inheritance entitled also to the equity’ of 


_ redemption, ammerger will take place, unlessthere are puisne inoumbrancers against 


whom he has to be protected. 


Per Sadasiva Aiyar, J.—Quaere : Whether a court is bound to soll attached `’ 


property-though the right attached ceased to exis: long before attachment and is 
not entitled to stop the sale altogether. 

Appeal against the order of the District Court of North Arcot 
dated the 2nd February 1915 im C. M. P. No, 765 of 1914 in E.. 


` P. No. 42 of 1914 (O. S. No..40 of 1910). 


[The facts are fully stated in the J udgment.] 
L. A. Govindaraghava Aiyar (A. Ramachandra Aiyar with 


` him) for Appellant: —S, 101 of the Transfer of Property Act 


governs the present case. It is, as pointed out by the court below, 
to the interest of the Raja to keep his mortgage alive. The two 
interests claimed by the Raja are not cf the same character. - One 
is private property at the absolute disposal of the Raja, the other 
is impartible estate governed by the Madras Impartible Estates 
Act. The doctrine of merger cannot apply to sucha case, because, 
(1) the present Raja is not- absolutely entitled to the inheritance, 
while he is so entitled to the mortgage right and (2) the present 
Raja has signified his intent to keep the mortgage interest alive A 
further, to do so is to his benefit. Swinfenv. Swinfen 1, shows ` 
that the intention “may be manifested until the death of the - 
person entitled to both the estate and the charge. But manifesta- 
tion, of intention even isnot -necessary. It is enough if keeping 
alive is to the interest of the mortgagee. See Pomeroy on _ 
equity jurisprudence (1905 -Edn.) Vol, 2, Ss. 789. 797 states the 
exçeption to the rule. Forbes v. Moffatt 2, and Davis v. Barrett 3 - 
show that (1) there is not necessarily a merger by "reason of 
the estate subject to a charge becéming vested subsequently in 
the charge-holder and (2) the’ intenticn' to. keep the charge alive 
can be manifested till the death of ike charge-holder. : 
Sadasivaiyar, J :—These cases are not authority for the 2nd 
position, They only Jay down that acts done by’ the charge- 


1. (1860) 29 Beay. 199=54 E.R. 603, 2. (1811).18 Ves, 88484 B.R. 862 (864). 
3. (1851) 14 Beay, 542=51 E.R. 894. 3 | 
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holder up to the dale of hie death can - be considered as oridenee 
` of his intention. . 


‘Hatch v, Skelton 1, Jameson v. Stein 2 on : Whiteley Vs 
Delaney 3, state that the principle laid down by Sir W. Grant in 


' Forbes v. Moffatt +, is the true principle of the doctrine of merger. 


` The Indian cases on. fhe point are . Mohesh Lal v. Mohant 
` Bawandas 5, Gokaldas Gopal Das v. Puranmal 6, Dinobundhu 


Shaw choudhury v: Jogmaya Dasi 1, Mahomed Ibrahim Hossein - 
Khan v. Ambika Pershad Singh 8 and Shanker Venkatesh - 


‘y. Sadhashiv Mahadaji 9. The other. point decided against 
me by the court below is that the present Raja has .not 
. accounted for the income of the estate got by him during the 
period of his possession thereof. The court below is wrong in 
thinking that the Raja is bound to account for the income. The 
order of thecourt-below is presumably under S. 52 of the Code 
Under that section the legal representative is liable only to the 
‘ extent of the property of the deceased which has come into the 
hands of the legal representative.” It cannot be said that income 
of the estate got after the death of the last Raja is “assets” in the 
~ hands of the present Raja, although the estate in the hands of the 


present Raja is estate of the deceased in. his, hands. The, court. - 


below has applied the analogy of a widow's estate. According 
to the decided cases the obligation on the widow is only to keep 
down interest on the debts by utilising the income got by her for 
` payment of interest, Those ‘cases are no authority for the view 
` that in execution it is open to a creditor to insist upon income 


“being proceeded against for payment of his debis. Rani Kanno i 
Dai v, Lacy 19, isa case. in point.and is in my favour.’ It lays 


downthat rent accrued due after the death of a Hindu is 
not assets in the hands . of .his widow so „as to be liable 
` for payment of his debts. The Raja is not a trustee in 
- respect of the income of the estate. - He holds the estate in his 
own right, although the same is liable in his hands for the debts 
of the last holder. ‘Therefore the Raja is not bound to account 
for the income. 25 I. C. 384 also shows that the heir is 
a° (1914) A. C. 183 (144) 4. (1814) 18 Ves. 884=84 E.R. 862 (864) 
5. (1888) I: L. R. 90. 964 P. C. 6.. (1884) I. L. R. 100. 1085 P.O. ` 


7. (1901) I. L. R. 39 ©: 154 P.C. 8. (1912) L L.R 390C. 527, P.C. 
9, (1918). L. R. 38 B,a4. _ 10 (1897)-I. L, R. 19 A. 235, 
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Rajah of . not in a fiduciary position with regard to creditors. Sec also 
cea Richardson v. Horton 1, ` Veera, Sokbraiu v. Papiah 2 and Haji 
Srce Mahant Saboov. Ally Mahomed 3. The cases with reference to widows do not 
Sosa yarn: treat the income derived by her as part cf the assets of her husband 
l in her hands. They proceed upon the peculiar incidents of a widow’s 
estate. See also Indu Narain Misser v. Krishto Chunder Mahto +, 
Lastly, the rights of a decree-holder are confined to the rights 
conferred upon him by the decree, altaough under the Jaw he may 

be entitled to other rights. 


The Ag. Advocate-General (S. _ Gopalaswami Aiyangar with 
him) for the Respondent. : 


I will take the second point first. An impartible estate is 
assets in the hands of the successor and the income of the estate 
is also assets in his hands within tas meaning of- S. 52 of the’ 
Code: In re Hyatt: Bowles v. Hyatt 5, lays down the principle 
applicable to such cases. Rents and profits accruing from assets 
are also assets, being assets by accretion. See also Asseemoonnissa 
v. Ameeroonnissa Khatoon. ®, which lays down that the 
representative of the judgment-debtor is liable to the extent 
not only of property of the deceased in his hand but also of the 
mesne profits of such property. The decision in’ Rant Kanno 
Dai v. Lacy 7, is justifiable on tha facts of that. case. If 
it is taken to go further, it is not sound law. The observa- 
tions with regard to the rents and profits in the hands 
of the widow are not sound. When a. decree is obtained for a 
debt due by ‘the holder of an estate it can be executed against the - 
whole estate in the -hands of his successor including rents and 

- profits derived from the estate after the death of the debtor. There 
is no case cited on the other side for tke position that a widow or 
any other person succeeding to the esiate of another is not bound 
to apply the income of the estaté got by her or him to the pay- 
ment of his debt if the corpus is insu-ficient for the purpose. The 
case of the holder of an Impartible estate is even on a better. 
footing with regard to the rights of a creditor than the case of a 
Hindu-widow for it has been held that the whole of the estate js 
assets in the hands of the successor. 





1. (1848) 49 E. R. 1006, 1010. 2, (1902) I. L. B. 26 M. 792. 
3. (1904) I. L. R. 80 B. 270=6 B. L. R. 1135. 5 14 W. R. 809; 
5. (1888) 88 Ch, D. 609, 621. -15 Suth. W R 386. 


T: (1997).1; L. R. J9 A, dia 
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See Rajuh-of Kalahasti-v. Achigadu 1, Zamindar of Karvet: 
nagar v. Trustee of Tirumalai, Tirupati Devastanam 2. The onus 


of proof where receipt of assets is admitted is on the legal repre- 


sentative. Goverdhan Doss v.. Krishna’ ‘Doss 8, Magalomi : Gurudiah 
v. Narayana Rungiah £, - 


‘K. Rajah Iyer for the Advocate-General ‘continued. 


Then with regard to the question of merger :—The case is 
one in which a creditor becomes heir to the debtor. and there is ‘a 
. confusion of rights. The principle laid. down in Hossainara 
Begam v. Rahimannessa Began &, applies to the case.: The hand 
to pay and the hand to receive has become the same: a 
Sadasiva Aiyar, J :—Dees. the Raja succeed as full heir in 
this case ?. aa ia 2 
` Yes; he does, The test is to see whether there is a remain- 
der man. Under the Impartible Estates Act, the:hold-r of the 
estate is in the same position as the manager of a joint Hindu 
family. He is the absolute owner subject to the limitation imposed 
upon him by S. 4 of the Act. 


Sadasiva Aiyar, J.:—Suppose a sonless Hindu gives. ia his 


wife a charge on his estate for Bs. 5, 000 and dies subsequently and 
his wife succeeds to his estate as a Hindu widow. Is there a 
merger ? - 

Yes ; the widow takes the inheritance subject to the burden, 


Her rights cannot be exercised m such a case unless the case comes 


within S. 101 of the Transfer of Property-Act t.e., there are mesne 
` incumbrances. 


Sadasiva Aiyar, J. :—-Or, take the case snes a Hindu son; 


Rajah of 
-Kalehasti - 


“Des 

Sree Mahant 
Prayag ‘ 

_Dossjee Varu: 


who has a.charge over the self-acquisitions of his father dies sub- i 


sequently leaving his self:acquisitions and simplecreditors: Is the 
charge in favour of the son extinguished if he succeeds to the 
i self-acquistion of his father after his death? |, 

Yes. S. 101 òf the Transfer of Property Act is inapplicable 
toa case like the present. That ‘section and the cases éited 
on the other side all ċonġamplate cases where there ig a 
question of mesne incumbrances, The doctrine of- merger 
applies to cases where there are no intervening. incumbrancesg, 





. See RG ee re es 
1. (1905) 1. L. R. 80 M. 454, 2. (1908) I. L. R. 88 M. 499, 
3. (1911) 21 M. L. J. 10.6.: 4. (1881) I. L. R.'8 M. 359, 


5. (1910) I. L. R. 88 © 342 oan: 
51 
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Bhawani Kuwar v. Mathura Prasad Sin gh + Arumugasundara 
Maharaia Pillai v. Narasimha Aiyar? and Laxman Ganesh Rajen- 
dra v. Mathurabai Narain Govind? lay down that unless there are 
mesne incumbrances or interests connected with mortgage trans- 
actions, the charge-holder.cannot use the charge as a shield. The 
doctrine of presumed intention against merger is not available | 
dgainst -simple creditors. The casein Jugal Kishore v. Ram 
Narain * expressly decides that the material point of time when 


. the intention must be manifested is the time when there is a 


merger. .And if at that time there was no outstanding interest 
connected with the ‘mortgage transaction, there is zpso facto 


merger. 
A, Ramachandra Aiyar in reply :—S. 52 and 50 of the Code 


-do not use the word “assets”. They use only the word “property”. 


Therefore the liability of the legal representative is only to the 
extent of the property which belonged to the deceased and not 
also of subsequent accretions. VFeerasokkaraju v. Papiah 5 
expressly: decides that point. - | 

Sadasiva Aiyar, J.:-—“ Property which has come into his 
hands” in the judgment means property of the deceased in his 
hands upto the time of payment by the legal pekenan JAN 
including income accrued due till then. . 

See also Richardson v. Harton 6 and In re Bedgiey : Small v. 
Hedgley 7 The case reported in Asszemoonnissa v. Ameeroonnissa 8 
quoted on the other side is distinguishable because (1) the charac- 
ter of the legal representative is not clear from the report, viz, 


- whether he was-an executor or an heir and (2) under the old law 


attachment created an interest in imioyable property although 


ik under the present law it creates no such interest. In the 38 Ch. 


Div. case the person was appointed an administrator and as such: 
was liable to account for all that ke received, 

[Sadasiva diyar, J.:—Why should an heir be on a different | 
footing from an administrator so far as his duty to discharge the 
debts of the deceased from his assets is concerned ?] 

“Because (1) an administrator is not entitled to a beneficial 
interest and (2) he is not bound to take up the adminis- 





1. (1912) 1. L. R. 40 C. 89 at 102, 104 (P. C,) 
g. (1915) 29 M. D. J. 588 at 688, 594. 8. (1913) I. L. R. 98 B. 369, 
4,- (1912) I. D. R. 84 A. 268, | 5. (1902) I. L. R. 96 M. 792. 
6. (1843) 7 Beav. 112=49 E. R. 1006 (1910). - 

7. (1886) 84 Ch. D. 879 (384, 885). "8. 15 Suth. W. R, 
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tration while an heir has no such ‘pean: The case of Earl 


of Clarendon v. Bar ham lisa case in point on both questions. — 
See p, 1079 and 1080. If the previous Raja had not died 
the creditor could not have called upon him to acéount for 
‘rents and profits got by him. Does the fact of his death 
“place the creditor in’ a bétier position so as to ‘give him 


an interest in the tents and profits. Even if a trespasser had: 


“ trespassed upon the estate, he would. have been held liable only for 


3 years’ mesne profits, while, in the case of the Raja succeeding, -. 


he will, according to the view contended for by tke other side, be 
liable for profits got by him since the date of his accession to the 
Raj. On the question of merger, see Dinabundo Shaw Chow- 


dhury v. Jogmaya Dasi 2, The case in 40 Cal. 89 is la Waa : 


The case in 38 C. is not agąinst me. 


The Court delivered the following 


Judgments :— Moore, J.—The respondent, the Mahant of Tiru- 
pati, obtained a mortgage decree in O. S. Ne. 49 of 1910 in the 
_District Court, North Arcot. on the 23rd day of February 1911 
against the appellant the Rajah of Kalahasti as the legal representa- 
tive of the late Rajah Akkeppa Nayanim Vara by whom the 
mortgage has been executed. The appellant, it may be mentioned, 
succeeded to the estate in May 1905. The mortgaged property 
having been exhausted, a personal decree for nearly three lakhs of 
rupees was passed against the appellant on the 7th day of April 
1914. Itappears that on the 14th day of July 1896 the then Rajah 


had executed a simple mortgage for one lakh of rupees in respect of | 


certain villages in favour of fhe appellant for arzears of mainte- 
` nance and other debts due to the latter. The respondent decree- 


holder applied in Execution Petition No. 42 of 1914 to attach the - 


mortgage right possessed by the appellant, the jadgment- -debtor 


under the mortgage dated the 14th day of July 1896, alleging i 


‘that the judgment-debtor hac not properly applisd the assets of 
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Moore , J. 


the late Rajah which had come to his hands. The appellant - 


- then put in a petition asking for the release from attachment of 
the mortgage right on the ground that the decree having been 
obtained against him ona ‘mortgage bond executed by his pre- 
decessor jn title, the decree-hcider ‘could not attach a debt due to 
him, the appellant, ‘in. his private capacity. He further stated 


1. (1842) 7 and C C C 68862 E. R. 1078. 
2. (1901) I. D. R., 29 C. 154, 155. 
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that he had sold the equity of redemption of the proper on the 
15th day of February 1913. 


The District Judge fond that she appellant had appropriated 


_ to his own use laige sums which ought to have been applied in 


paying off charges on the estate, and that he was therefote 
personally ‘liable for at least the amcunt of the mortgage . 
which had been attached, and dismissed the petition. 


l The questions for determinaticn in this appeal are (1) whe-. 


` ther it is competent to the deciee-holder to attach the mortgage 


right which is said to be the private property of the appellant and 
(2) whether upon the appellant succesding to the Kalahasti Estate ' 


the mortgage right in his favour becomes extinguished. 


It cannot be doubted that the property of the-deceased Rajah 


< must be regarded as assets in the hands of his legal representative . 


for the purpose of S. 50 of the Civil Precedure Code. See Rajah of 
Kalahasti v. Achigadu 1 which was followed in Zemindar:of . 


‘Karvetnagar v. Trustee of Tirumalai, Tirupati, ete. Devastanams 2. 
S. 52 of the Civil Procedure Code provides that where a decree is 


passed against a party as. the legal representative of a deceased 
person, and the decree is for the-payment of money out of the 
property of the deceased, it may oe executed by the attachment 
and sale of such property. (2) Were no such property remains 
in the possession of the judgment-Jebtor and he fails to satisfy 
the Court that he has duly applied such property of the deceased 
as is proved to have come into his possession, the decree may be 


- -executed against the judgment-debzor to'the extent of the pro- 


perty in respéct of which he has failed -to satisfy the Court 
in the, same manner as if the decree has been against him 
personally. R : 

The judgment- Aebi had only to account up to the full value 
of the assets he received as legal representative. It is for the 
decree-holder in the first instance t2 prove that some assets came 
to the legal representative, and the onus is then shifted on the 
latter to show how the assets wers applied: 


Once it is admitted or provec- “that the legal D 


sought to be made liable has come into possession of assets 


belonging to the estate of the deceased, it is for him to satisfy the 
court as to the extent of the assets received and to account for 


1. (1905) I L. R. 80 M. 454 2, (1908) 1, L. R. 32 M. 429. 
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them, Goverdhan Doss v. Kr:shna Doss 1, The District J udge.finds 
_. (and this is in fact not dispufed).that the appellant has failed to pay 
even the interest due under ihe mortgage decree, and further that 


he has also appropriated large sums which ought td have been ` 


-applied in paying off charges on the estate. 

The argument adducedon behalf of the appellant was that the 
income of the Zemindari cannot be regarded as property of the 
deceased which came into the hands of the present Rajah, that his 


liability is confined to the extent of the property which came into ` 


his hands, and that he is rot bound to pay the debts of the late 
Rajah out of the income of the estate. In Asseemoonnissa v. 


Ammeroonnissa Khatoon 2 it was held that where a person is - 


proceeded againstas the 1epresentative of a deceased judgment- 
debtor and it-is proved that property which belonged to the 
deceased judgment-debter kas come into his hands, it lies-upon 
the person against whom execution is sought, to account: for -all 
the property of the deceased judgment-debtor, which has come 
into his hands, and that in so accounting, mesne profits whether 
accruing in the shape of rent or interest must be brought into 
account. Iagree with. that decision, and think that the rents 
and profits received are assets. just as much as the real estate. 
See In re Hyatt: Bowles’ v. Hyatt 8, . The learned Vakil for the 
appellant relies in support of his contentions on the rulings in Rani 
Kanno Dai-v. B. J. Lacy =, and Veerasokka Raju v. Papiah 5. 
The 26 Madras case is clearly not in point, as payments, had been 
made by the legal representative to the extent of the full value of the 
property which had come iato his hands and it was consequently 
held that a decree could nos be executed even though he might 
still have in his possession aroperty which had originally belonged 
to the deceased. Rani Karno Dai v. B. J. Lacy * may he. distin- 
guished on the ground that ihe decree- holder had agreed for consi- 
deration not to execute his žecree against the movable property 
of the widow. 

I am of opinion that tne District Judge'was right in holding 
that the appellant having failed to satisfy the Court that he had 
duly applied the property of the deceased was personally 
liable to the extent of the property in respect of which 
he had failed so to satisfy the Court. It remains to’ consider 





1. (1911) 21 M. L. J, 1096. _ 2, 15 W.R.2 
3. (1888) 88 Ch. D. 609. - £. _ (1897) I. D. PR. 19 A. 285. 
. : 5. (1901) I D. R. 26 M. 792. 
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. the question (which was Roe „raised in the Lower Court) 
whether the mortgage right pessessed by the appellant under 
the mortgage of 1896 became extinguished When he succeeded 


‘to the estafe and became the owner of the equity -of redemp- 


tion. Itis argued on behalf of the appellant that the doctrine 
of merger does not apply, the appellant being only a qualified 
owner, and that the appellant has by his conduct signified his in- 


< tention of keeping the mortgage alike for his benefit. I do not 


think it necessary to refer to. the various English cases cited by 
Mr. Govindaraghava Iyer. Courts in India are governed by the 
statutory provision containéd in S. 101 -of the Transfer of 


` Property Act which is as follows: “ Where the owner of a charge 
.-or-other incumbrance on immovable property is or becomes 


absolutely entitled to that property, the charge or incumbrance 
sball be extinguished, unless he declares, by express words or 
necessary. implication, that it shall continue to subsist, or such 
continuance would be for his benefit.” 


The Advocate-General contends that the section presupposes 
the existence of puisne incumbrances and that the appellant cannot 
reserve in bis favour his own mortgage which ‘had become 
extinguished when he acquired the equity of redemption: I 
think that this contention must be upheld. The earlier .part of 
the section states the doctrine of merger. Ah extinguishment of 
the debt will ordinarily take place, where the mortgagee becomes 
also.absolute owner of the equity of redemption, for then the 
equitable estate becomes merged in the legal. The effect of the 
proviso to the section which states the exception to the rule of 


es merger is (1) to enable the person in whom the two titles are 
- united to keep the incumbrance alive and (2) to declare that the 


incumbyance should continue to subsist, where the result would 
be for his benefit. Ordinarily the only object and advantage of 
keeping incumbrances alive, is that it may. be < used against the 
holder of a subsequent incumbrance. . 

Reference may be made to a recent case Arumuga Sundara 
Maharaja Pillai v. Narasimha Aiyar 1 where the learned Chief 
Justice held that where there are no mesne incumbrances out- 


_ standing on the date of the purchase of the equity of redemption —_. 
by the mortgagee there is merger under §. 101 of the Transfer 


of Property Act. Mr. Justice Seshagiri Aiyar put -the matter 
-1 (1915) 29 M. L. J. 583, 
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very clearly at. page 594 of the report where the learned Judge 
says “It is clear that the. section (eS. 101) coutemplates-the 
existence.of puisne ihcumbranées. - Unless that be the object the 
clause relating to the subsistence of the incumbrance being for 
the benefit of the purchaser- can have no meaning. The person 
“who becomes absolutely éntitled to the property. cannot reserve 
- in his favour and as against himself his own mortgage. As I 
read the section it leaves untouched the general rule of law that 
“when a mortgagee purchases the equity of redemption the incum- 
brance in his favour is extinguished. It only enacts that where 
there are other mortgages on the property th2 intention will be 
imputed to the mortgagee purchaser that he intended to keep 
-alive his own mortgage as a protection against subsequent 
‘claimants. The discussion in the House of Lords in the case 
already referred to shows that the rule enabling the purchaser to 


fall back on his mortgage is an infringement of legal rights. Con-’ 


sequently a strict construction should be placed on this provision 
of law. I'am of opinion that the mortgagee purchaser can use 
his previous morigage only as a shield if there are mesne incum- 
brances, and that also only in respect of the properties which are, 
covered by such incumbrances.” I respectfully agree with: the 
above observations. 

The observation ‘of their Lordships of the Privy Council in 
Bhawani Kunwar v. Mathura Prasad Singh \ shows that where 


there are no incumbrances there is an extinguishment of.the right 


under the mortgage when ths equity of redemption, i is acquired. 


The decision in Lawman Ganesh Rajendra v. Muthur abai. 


Narayan Gobind 2 is to the same effect. 
- In the result the appeal is dismissed with costs. ` 


Sadasiva Aiyar, J.—I entirely agree with the judgment just. 


now pronounced by my learned brother. The doctrine that a widow 
could, by her conduct, treat the savings out of the income of her 
husband's estate as her separate property and that then it would 
become property at her absolute disposal so that her alienations 
thereof could not be questioned by her husband’s reversioners, 
cannot be extended so as to givé her the right to treat all the 
income as her absolute property -not available to her husband’s 
. creditors. There are, no doubt,- observations in Rant Kanno Dai 
y. B. Lacy 3 which seem to go to the length’ that the renis of 


-(1912) I. D. R. 40 ©. 89 at 204: M. D. J. 811. 7 
J (1918) I. L. R. 38 B. 369. 8. (1897) I, D R. 19 A. 286. 
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Rajab of . the husband’s estate could not be treated in-law as assets of her. 
Kalahasti - husband for any. pornos but I vonpoctiliy dissent from those. 


Sree Mahant remarks. 
Prayag 
Dossjeo Varu, On the ground of merger, I would hola that the appellant 


Sadasiva | was not entitled. to treat himself as owner of. a mortgage right in 
Aiyar,J. lands -belonging to the Zamindar: cf which he became the ` 
| sole owner, though certain restricsims have been placed by - 

the Impartible Estates Act on the extent of his power of 

alienation. His claim for the release cf a non-existent mortgage 

right was therefore rightly dismissed. As this non-existent right 

has not yet been sold in execution, it is a matter for consideration 

for the District Court whether under Order 21 Rule 66 cl (e), it 

ought not to notify in the same proclamation that the attached - 

property is a right which had ceased tc exist long ago, assuming 

that the court is bound to bring it to sale at the instance of the 
decree-holder and is not entitled.under S. 151 of the Civil Proces 

` dure Code to stop the sale altogether on that account, 





IN THE HIGH COURT OF JUDIC JATURE AT MADRAS. 
. [FULL BENCH.] - < 
Present :—Sir John Wallis, Chief Justice, Mr.. Jikilts 
Sadasiva Aiyar and Mr. Justice Srinivasa Aiyangar, ‘ 
Dhupati Srinvasacharlu - +. Appellant* (1st Defendant) 


. ud. k s . ‘i 
A. Porndevenine and others ... Respondents (Plaintiff and 
Defendants 2 to 6,8 & 9.) - 
Court Fees Act s. 7 Cl. (iv)—Suit for accounts—Preliminary decreée—Appeal 


“chat by defendant against whole decree—Valuation 
In asuit coming under S. 7 ol (iv) of the Court Fees Act, when the plaintiff 
Porindev- has valued: the rélief prayed for and obtained a decree, in this instance a prelimi- 
.„ amma. nary decree for an account, and the defendant appeals against the whole decree , 


the latter is bound by the valuation in the pla:nt. 
Samiya Mavali v. Minammal.) approved. 
Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Nellore in Original Suit No. 4 of 1912. 
This Appeal coming on for hearing on Friday, the ninteenth 
day cf March 1915, the Court (Wallis, C, J. and Tyabji, J.) made 
. the following | 
- ORDER OF REFERENCE TO A FULL BENCH :— 
| The question has been raised in this appeal, whethér in a suit ; 
coming. under Clause IV of S. 7 of the Court Fees Act, when the 


* A. No. 820£1918. . 3rd August 1915. 
1. (1899) I. L. R. 28 M. 480: 10. Ti. J: 240. 
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plaintiff has valued the relief prayed for and. obtained a decree, in 


this.instance a preliminary deeree for an account, and the defend-= 


ant appeals against the wholedecree, he is bound by the valua- 


tion in the plaint as held in Samiya Mavali v. Minammal } or is- 
-at liberty to make a fresh valuation for the purposes ‘of the appeal.. 
“As we feel some doubt about the correctness of the decision and. 
- it is desirable that there should be an authoritative ruling on the’ 
point, we have decided to refer the above question to a Full. 


Bench. 

T. V. Venkatarama Aiyar for Appellants. 

In a suit coming ‘under 3, 7 cl. (4), the stamp value fixed 
by the plaintiff in the First Court is binding on .the defendant 
who appeals from the whole decree. S. 6 puts in force Sch. I., 
where the. memorandum of. appeal is valued according to the 
subject-matter of appeal. 5. 7 deals with the method of. valua- 


tion of suits. It deals primarily with’ plaints. Except in Sub-. 


S. (4), there is no reference so a memo, of appeal. ` In all cases 
except those coming under Sub-S. (4) of S. 7 the fee payable on 


appeal is the same as that payable on the plaint, if the appeal is from — 
the whole decree. In all suit exceptthcse covered by S. 7, Sub-S. (4) 


the subject-matter is capable of valuation. Sub. S. (4) deals with 
artificial valuation and refers to a plaint or memorandum of appeal. 


` It is only in cases where the artificial valuation fixed. by the, 


plaintiff is manifestly . inappLcable (e. g., where the appeal 
is only from a portion of the decree). There has to be a fresh 


- artificial valuation on appeal. But where the appeal is from the ` 


whole of the decree, the artificial valuation put by the plaintiff is 


conclusive. The subject-matter being ‘the’ same, the valuation 


in the plaint determines the valuation on appeal. S. 7 (4) 
makes the plaintiff's valuation final. If the plaintiff exaggerates 
his claim he is mulcted in costs and Court fees Reference was 


made to Bhola Nath v. Parsotam Das 1, Mohamed Masik vi 


Malkai Mukhadri 2, Bunwari Lal v.. Daya Sanker Misser 8; 
Valambal Ammal v. Vythilinga Mudaliar 4. Samiya Mavali v. 
Minammal 5, has been uniformly followed in Madras. 

K. Bhashyam, Avyangar— for Respondents. l 

The Court Fees Act being a fiscal enactment should - receiye 


`a strict construction. §. 7, CL (4) gives mea right to value the 


1. (1910) I. D. R. 33 A. 517. 2. -((1883 T. L..R. 10 C. 830. 
3. (1907) 18.0. W. N. 815 at 620. 4. (1900) L D. R. 234 M. 281, 


5. (1899) I. D. R.23 M. 490==10 M. L. J. 240. 
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tiemorandum of appeal... The valustion in appeal may be differ-. . 
ent from the valuation in the suit, for it is the subject-matiér of - 
the dispute in appeal that has to determine the valuation, Here 
it is an ‘appeal from a -preliminary ‘decree for accounts. The 
relief .clainied is to‘ get rid of the liability to account and is 
different from the relief claimed in the plaint. ` In such a cage 
S. T, ‘Sub-S.' (4) gives me a right tc value the appeal as I. please. 

[Srinivasa Aiyangar, J—Thə appeal is from the whole 
da and you should accept the plaintiffs valuation. ] 

Ican value the‘appeal ‘according to the reliefs I ask for. 
Ramakrishna Reddi v. -Kotta Oe Reddi 1 , Reference under 
Court: Fees Act 2, + 


« The Court expressed the following i TE 
Opinion:—The decision in Saniya Mavali v. Minammal$ 
has been consistently acted on and is in accordance with the deci- 
. Sion in Delroos Banoo Begum v. Nawab Syud Ashgur Ally Khan t 
and Bunwari Lal v. Daya Sunker Misser 5, 


on 


We are not prepared to differ from it, and are of opinion 
accordingly that the appellant i is bound by the valuation in a the 
plaint.. 


AN THE HIGH COURT. OF JUDICATURE AT MADRAS. 


- + + Present:—Sir. John. Wallis, Chief Justice, Mr. Tustioe 


` Seshagiri Aiyar, and Mr. Justice Kumaraswami Sastri. 


Ayyakutti Mankondan ` + ‘Appellant * (Plaintiff) 
ah P : 2, h Ti ` ` mu i = 
“Periasawmi Koundan and others °.. Respondents (Defendants). 


Registration Act Ss. 17 and 49—Partition—List of immotable properties allotted 
withdeclaration as to, division —Compulsorid;-regisirable Admissibility in evidence 
—Liinitation Act. Art, “41—Civil Procedure'C ede, O0. 21 R 108—Noi inquiry, no ordér 
Sy mobolical delivery— Effect of.’ 

» Where a docimeus signed. by all the members of a “Hindu family after mention- 
ing the properties pat iuto the possession of exch of theni wound up saying ‘in the 
presence of the witnesses hereunder we divide.” ` 


Held, that the docum ant was inadmissitle for want of registration and could 


. not bè used even for the purpose of proving dvision of status.” + an > 


Where a purchase: in execution of the interest of one of the members of a 
Bindu family whom he alleged to be dividelin interest was resisted. by the- other 
“members of tho family claiming “to be in possession and the Court without decid- 
ing whether the family was or was not divided directed that -the property: should 





= a L P, A. No. 160 of 1918. |. . 15th October, 1918 


y (1906) I. L. K. 30 M. 96. 7 2.7 (1905) -1.L.R. 29 M. 367. 
“ (1899) I L R. 23 m 490. 4. (1879) 18 B. L. R. 178. 


5! - (1909) 13 ©- W. N. 815. 
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- Held, Per Spencer, J. —That the Wredha was, not pad to., sét; aside the 
order in onegyear. p 
"Per Sadasiva Aig yar, J. That ‘ths eee of the family also were “not bound 
to set ib aside within one year. 

Per Sadasiva diyar, J.x-Symbolical delivery . TA net, the "effect ‘of 
dispossessing any person other than the judgment- debtor. ‘ 

‘Appeal under clause 15 of the Letters Patent against the 
‘Judgment cf the Honowable Mr. Justice Spencer in Second 
Appeal No. 1282 of 1912, preferred to the High Court against the 
decree of the District Coúrt af Madura in Appeal: Suit No. 389 of 


` . 1910 (0. S. No. -546 of 1906 on the- file- on the Court of the Dis- 


trict Munsif of Dindigul).-- 
The following were the judgments in the second appeal. 
Spencer, J.—The .appeliant, who was the’ plaintiff in the 
first court, is the’ purchaser from one Kuppanna Nadar of his 


` interest in the suit property which he had obtained by purchase - 


in Court-auction in execution of his decree in O. S. No, 317 
of 1903 on the file of the District,. Munsif’ s Court, Dindigul. 
That suit. was brought against one member, of an‘undivided family 
for his one-third share in four items and for one item.of self- -acquisi« 
tion ; the first and the third respondents in the second appeal are 
-brothers of the defendant’s father in that suit. The plaintiff in 
that suit having purchased fhese items ‘in’ Court-auction on 9th 
September 1905 applied for delivery of possession of the same and 
was referred.to-a regular suis by an order of the District Munsif 


of Dindigul, on the 7th September 1906.. He. sold his rights to` 


the present plaintiff on the 11th December 1907. This suit was 
brought on the 12th October 1908 for possession of the plaintiff’ 8 
one-third share in four items -after partition, and for the whole of 
the fifth item, those being the properties which were purchased 
by Kuppanna Nadar in Court wuction subject to the hypothecation 
. Tights ofone Subban Chetty. The present appellant having obtained 


E 
Se 


3 Ayyakutti 
Paka 
ve 
Periasawmi 
“Koundan. 


a decree in the Court of-First Instance, additional evidence was - 


admitted-by,an order ,of the Appellate. Court with the sekul that ` 


the appeal was allowed and the suit was dismissed. 

The first objection taken here is that. the Lower Appas 
Court should not havé called for a report from the District’ Munsif 
on the additional evidénce rezorded by him. We feel satisfied that 
the District Judge who disposed of the appeal did not allow- his 
f mind to be prejudiced by the act of his predecessor or by the find» 
-mg recorded: by .the District Munsif in consequence. of: the order. 
`- He observes in paragraph 3 of his Judgment: “ Objection has been 
taken that a. revised finding 15: not.authorised by the Procedure 
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ayj Code in such cases. As far as bam concetned, the point js not 
bro material as an independent consideration of the evidence i is in 
Periasawmi any case necessary.’ = 

Koundan. 

The next point that has been argued. is that Ex. “vit 
being an unregistered document should not have been admitted in 
evidence, The question is whether this document is an instrument 
operating or purporting, to ‘create, declare, assign; limit or 
extinguish any right, title or interest to or in immovable property 
‘within the meaning of S: 17 of the Indian Registration Act. A- 
reference to Æx. VIII shows that it is composed first, “of “lists 
of properties which were in possession of the different members of 
the undivided family before division and thus ` ‘were available for 
division. At the end áll the properties are clubbed together and 

' the total value is stated as well as the value of each share. Then a l 
note follows : “In the presence of the witnesses named hereunder 
‘we divided.” Below this all the three members of the family have 
signed, and the signatures of the witnesses follow beneath. It 
appears to be a'record'or memorandum of the property subjected 
to a division that according to the oral evidence, took place 
on the date on which: it was written. But it can hardly 
be said to create or declare any right over any specific 
immovable property, or to declare any one’s separate tiile 
Jin ‘a divided portion of what was previously undivided, 
as the immovable property which fell io the share of particular 
.. members is not described. There is nothing inthis document 
` from which we can gather what was the separate -share of any 
member who took part in the partition. In fact, it is imperfect 
` as a deed and one which, if. -presented for registration, would, T 
ihink, have been rejected for vagueness. . It is, moreover, in evi- ` 
dence that the’ parties contemplated executing a regular partition : 

_ deed, but that no such document was executed. : 
+" A number of authorities have been quoted in: which the. ` 
` liability to registration or to stamp duty of documents, which 
might be construed as partition deeds has been decided. These 
decisions afford but lit.le guidance to us for deciding this case; as 
each document must be adjudicated with reference to ils contents: 
I think. that Ex. VIII did not require registration“: The re- 
spondents' also rély on the decision in - Subramaiia Aiyar vi 
Savitri Animal} as showing that-tha document was admissible 


for or proving the. divide! status of the family and.asseré that this 
sab IFM, IT. dF A8. | 
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is the only use that the Judge has made of it. There can be no 
‘doubt that a document which merely declares the divided status 
of a family would not require registration. In this view also the 
‘objection to the want of aeara of Hx: VIII appears to 
be unsustainable. 
` The third ground of appeal taken in the arguments before 
us is that the question as regards division became final by the 
order in execution proceedings passed by the District Munsif of 
Dindigul on the 7th September 1906, which was not appealed 
against within one year. This point was not taken in the plaint, 
and after hearing the arguments addressed to us in sapport of it 
I do not think that it can. be sustained. 


Article 11 of the Limitation Act and O: XXI, R. 108 of: 


the Civil Procedure Code, do not bar the respondents from setting 
‘up the plea of division in this suit. A perusal of the District 
Munsif’s order (Ex. B). shows that he did not finally 
decide the question of partition, or in fact, form any decided 
opinion as to the respective claims of the parties to the properties 
sought to be put in the possession of the decree-holder and 
auction-purchaser.- The District Munsif merely observed that 
under the circumstances he was not prepared to hold that the 
counter-petitioners who are now the respondents (Respondents 
‘Nos. 1 and 3) had established that there was“ a completed and 
valid partition as alleged by them. These proceedings are. 
described ‘in the order as being summary, the evidence: was not 
considered in detail, and allusion is made to the filing of a 
regular suit for partition before the decree holder, Kuppana Nadan, 
f was entitled to ask for aciual possession. The order was in 
its result unfavourable to him to the extent that he was not 
allowed to get actual possession under S. 318 of the old Code 
of Civil Procedure, but it was not altogether unfavourable to the 
respondents. The case is, therefore, similar to that of Alwar 
` Iyengar v. Zellevegar 1. 

In the result I consider that the second appeal should. ‘be 


> dismissed with costs. 


Sadasiva Aiyar, J. —During the a vguinents my mind was not 


quite settled on the question whether the document Ex. VIII‘ 
is or is not “an . instrument” operating. or purporting to” 


create, sanan, assign, limit; or extinguish any- interest to or in 
1. (1898) 9 M.L J, 175. ; 
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immoyable property.” As I; interpret:.the document, it clearly 
declares that as regards certain immovable “properties, the parties - 
to the document have no longer a joint interest therein with 
rights of survivorship. Its clear result according to its ‘terms 
seems to be that no portion of the. lands mentioned -im -itb is 
thereafter jointly owned by-all-the parties to it, No doubt, it 
“does not state which particular land-was thereafter, to be enjoyed 
separately by which particular ‘co-parcener, or whether the entire: 
land was taken by one or more co-parceners alone separately or in ` 
separate rights or as tenants-in-common; but it does “extinguish 
the joint rights in immovable property which formerly existed. I 
am, therefore, inclined to hold that Ex. VIII requires registration. 

Next, it is contended by respondent relying:on Subramania. 


ae 


+ Iyer v. Savitri Ammal 1 that: even if the document required ` 


registration, its not being registered., has only this legal effect, ` 
namely, that it cannot affect the immovable property comprised ` 
therein and canngb be received as evidence of any transaction 
affecting such property, (see S. 49 .of. the -Registration Act), i 
but that it can be received as evidence of the fact-that the parties 


- to it have bécome divided in, status. I feel very doubtful whether 
` this argument is sound. If the document cannot affect ‘the joint f 


rights in the lands which belorniged_io.the members of the joint 
family and if survivorship therefore still subsists among the 
members of the family so far as these lands are concerned it is 
difficult to see how a divided status could be established between 
the parties to.the document. In Subbaya v. Maddulatiah ? it was 
held that an unregistered .permanent lease is inadmissible in 
“evidence to prove the nature of the possession which the lessee 
had. In.Lakshmamma v. Kameswara 8 it was held that’ although 
the deed in question in that case showed that the execution of 
another deed with xeferencé to -the rights. in, immovable pro- 
perty dealt with by the. deed in question was in contemplation, 
yet the deed in question was not admissible in evidence even as 
regards the movable property comprised im at as the document 


required registration Owing to the immovable property comprised o 


in it being of the valus of over Rs, 100. The learned Judges say 


Wi The transaction ‘evidenced by: the agreement is, therefore, one - 
< and indivisible and the partition of the movable property cannot 
“be separated from the partition of the rest.” I think that the 


1. (1909) 19.M. L. J. 228. 2. (1907) 17 M. L: J. 469, 
3. (1889) I. L. R;'1è M. 981, 
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division -of :status created’ by: ‘Ex, ‘VIII. in’. this case cannot: 
be logically~ or appropriatal z separated from“ the extinction of. 
joint rights in immovable praperty effected by the same document, 


` and if Ex. VIIL is inadmésible in evidence as far as “proof : 


of such extinction -of rights is concerned, it. cannot also. be 
admitted in evidencs as regards the . creation of a divided status 


among ° the family «members. In Upendra Nath Bannerjee v. ` 


Umesh Chandra Bannerjee 1 i was’ held that, where the defendant 
in a suit sought to usé an unzegistered partition deed to prove that 
the property covered ‘therebz ceased -to be joint property, . the 
document was. inadmissible under S..49 of the Registration Act: 
As the learned-Judges say, (cee page 378) “ title to such property 
has been altered by: the paxtition transaction without proof of 


which the property would. sill retain -all the incidents of joint ` 


property.’ Lam inclined to hold that the case, in Subramania 
` Aiyar v. Savitri Ammal 2, is inconsistent with the principle of 
the decision in Lakshmamms v. Kameswara 8, and I would, with 
the greatest respect, dissent From the opinion expressed i in Subra- 


Ayyekutti 
Mankondan - 
Vi, 
Periasawini:. 
Koundan. 


mania Aiyar v. Savitri Ammal 2. Coming to the other question, - 


‘namely, whether the order passed by the District Munsif of Dindi- 
. gul on 7th September 1906 3ecame final as not having been. set 


aside within a year, this quession again is one of great difficulty. à 


- The order, Ex. B, was pass2d in a proceeding which, though ini- 
tiated under 8. 334.0% the old Civil Procedure Code, was 
treated as a-petition filed under S. 335, (see para. 3 of the order). 
Under the first paragraph - ot S. 335; the Court may pass “ such 
order on the petition as. + ‘think. fit,” the petition im this 


case being a complaint by bie purchaser at the Court auction sale | 


` that be was resisted and obsiructed in his attempt to get actual 
“ possession of the properties by a person other than judgment- 
debtor claiming in good fsith the right to the possession of 
the property. The order which the Court passed. was. that 
the purchaser should get symbolical or. constructive posses- 
sion of a one- third share in jzems.1. to 4 and also constructive 
possession ‘of the -equity o= redemption of item 5, “such. posses- 
sion. tò be given “in. the” manner provided . for by §. 319 
of--the Civil Procedure : Code. `. Hence... actual possession of 
- itenis 1 to 4 -was'*not - given. -As regards item 5 it was in 
the possession. of ‘ar mortgagee - and he could not -be actually 


1 (1910) 15 Gel. W. i 875. 2. 11908) 19-M. L. J. 996. 
8. (1886) 1. D. R, 18 M. 281. h 
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dispossessed and hence formal possession was orderéd to be given.. 
of item 5 also. The 2nd paragraph of -8,.335, says that the’ 
party against whom an crder is passed under the first paragraph 
may institute a suit to establish the right which he: claims to the 
present possession of the property but, subject to the result of 
such suit, if any, the order should be final. The question 
raised-is ‘whether when no actual dispogsession of the obstructing. 
and resisting party has taken place in consequence of the order 
passed by the court in favour of the purchaser and when the 
court auction purchaser has been given only symbolical _or 
constructive possession the obstructing or resisting party is 
bound to bring a suit within one year to set aside the order 
giving symbolical, formal, or constructive possession and whe- 


ther, if he fails to doso, he is bound by the findings on which . 


the order was based in any sujt between himself and the court 


auction purchaser which may be subsequently brought. Asli | 


said, the question is not free from diticulty, That question cannot 
arise under the néw Civil Procedure. Code as by O. XXI, 
R. 99, the only order on the petition of the decree-holder which 
can be passed, if the court finds that the obstruction was not on.’ 
behalf of the judgment-debtor, is an order for dismissal of . the - 
petition and not “such order as the court thinks fit” as it was 
under the old.S. 835. In. -Kishori Lal Goswami.v. Lala Shib 
Lal 1, it was held that the delivery cf possession of a land under 


‘S. 319, Civil Procedure Code, to a purchaser in execution does 


not cause dispossession of...thée actual possessor within the 
meaning of 8.335 of the Civil Procedure Code and that the 


| person ‘in the actual pcessession cannot complain under. S. 335. 


This case seems to show that no crder can be passed under S. 335 
except an order for actual possession or actual dispossession and ' 
that an order for possession of an undivided share by a procla- 
mation through beat of drum, etc., is not an order passed under 
S. 335. If a tenant im: possession jis directed to pay rent to the court 
auction purchaser and does attorn in’ pursuance of the posses- 
sion given-under S. 319 that might amount to actual disposses- 
sion of the resister or obstructor in some cases. In Ibrahim 
Mullick v. Ramjadu Rakshit 2, this case in 1 Calcutta Weekly 
Notes 343 was followed. The case of Brajabala Devi v. Gurudas 
Mundle 3, really dissents poni tke opinion expressed in the 


1.. (1897) LC. W.N 843 2. (1908) 1, L. R. 30 C. 710. 
3. 908) I. L. R. 880. 487 
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‘above two-cases in Kisori Lal Goswami v. Lala Shib` Lali,  Ayyakutti 
and Ibrahim Mullick v. Ramjadu Rakshit 2 , though it professe rae: 
to distinguish those cases by pointing - out -that the actual deci- , sole 
sions in those cases are correct because there was no actual 

- dispossession of the persons in possessicn by the symbolical 
possession given to the purchaser in court auction. In Chidam- 
bara Pattar v. Ramaswamy Pattar 8, it was held by the Full 

, Bench that S. 2838, of the old Code and Art. 11 of the Limitation A 
Act-did apply to a suit brought more than a year after the claim 
to attached debt had been disallowed. The learned Judges held 
that the word “ possession” was used in Ss. 278 tò 281, in its legal 
technical sense so as to cover constructive possession and posses- 
sion in law. The learned Judges also refer to 'S. 355 of the 
Civil, Procedure Code, in which the word “ possess” is used as 
applicable net only to tangible property buf also to debts and other < 
intangible property. In the case of Alwar Iyengar v. Zellevegar +, ’ 

WAS Munsif i in an enquiry under 8. 385 concluded his order thus:— 

“ Under these circumstances 1 think it is useless to hold a summary 
enquiry as to the present possession of the-land.” The learned. 
Judges say “It is possible that the Munsif for some reason or 
other declined to give a decision on the matter on which he has | 
to decide under the section. - If this view is correct, it follows ` 
that the order is not cne that is required to be set aside by a suit. | 
Can we sayin the present case that, in the order Ex. B. the | 

` District Munsif declined to have a summary enquiry as to the 
right to possession. I am inclined to think that he did not-hold ` 

` an enquiry and further held that the plaintiff was entitled to sym- ` 
bolical possession of a one-third share, in items.1 to 4 and to 
possession of the equity of redemption in item No. 5. The only 
case which, though not exactly in point is based on somewhat 
similar facts isa case Fidaye Shekdar v. Ozeeooddeen 5, There, 
S. 269 of Act VIII of 1859 was relied upon by. the plaintiff as 
barring the defendant from contesting the plaintifi’s title to posses- 
siom as the defendant had not set aside by suit within one year 
‘the order passed in favour of the court auction purchaser putting 
him in pcssession of the right title and interest of the judgment-- 
debtor in the plaint lands after „overruling the. objection . of 
the defendants who were in acsual possession, The learned 

1. (1897) 1C. W. N. 843. l 8. (1908) I. L. R. 80 C. 710. 


8. (1908) T. D. Ra27 M. 67, . 4. (1898) 9 M. D, J. 175, +” 
6. (i367) 7 w. R. 87, a. 
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igyakuttl Judges of the Calcutta High Court held that S. 269 of 
5. Act VIII of 1859 which combines the provisions of 
Feriasawini . S, 345 of the last Civil Procedure Code and Art. 11 of the 
| Limitation Act does not contemplate that the party in 
actaal possession should sue regularly to get possession with- ` 
in one year. In Kocherlakota Fenkatakristna Rao v. Vadrevu 
Venkappa 1, very ‘instructive observations occur on the question 
of possession. Where physical possession is not given, the giving 
of symbolical and formal possession, though it might be as good 
as the giving of actual possession so far as the judgment-debtor 
was concerned, could not be availed of against the third persons 
in actual possession. On the whole (though after much hesitation} 
I have come to the conclusion that formal possession of an ‘un- 
divided share or of a mere equity of redemption in lands which are 
in the actual possession of others will not constitute such a dispo - 
M session of any -person other than the judgment-debtor as won 
oblige such a person to bring a suit within a year of the order passed J 
in'the auction purchaser’s favour under S. 335 atthe risk of being 
bound by the finding in such’ order if such a suit was not brought. 
Having regard to the finding on my first point, however, 
. that Ex. VIII should not have been admitted in evidence for 
any purpose and that the document and the evidence of defence - ` 
witness No. ‘5. which was admitted on remand by the first court, 
and the further evidence of:lst defendant. recalled and again 
examined on remand were imprcperly admitted and considered by 
“the Lower Appellate Court, I would remand the case to the 
Lower Appellate Court to submit a. revised finding on the fourth 
issue after rejecting from cénsideration Ex. VIII and the 
said additional oral evidence. As however, my learned brother is 
of cpinion that the Lower Court’s decree be confirmed his 
judgment dismissing the appeal with: costs will prevail under 
: S. 98 cl. 2.” i 
The sole- question argued and considered i in Letters Patent 
Appeal was as to the necessity for registering Ex. VIII which ran- 
~ as follows (the portions of it nct necessary for understanding the 
judgments are omitted.) 
Page 250: 24th Vaigasi, Krothi (5th June 1904):—Particulars 
of*the properties which are in the possession of Nalla Koundan. 


soa avd ANENG LINA NG Nn a kak aka vee in kaa ab a a b ka a a kaa baa DN 
ee cccceeransenennsees anane 


Total >... Rs. &639-3-3. 
1 (1909) I. L. R. 27 M. 962, at pp. 268 to 270. 
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(Sd.) N. Arumuga Koundan, N. Periasami Koundan and 
N. Kuppusami Koundan.' 

, Page 251. Particulars of the’ properties which are in the 
-possession of Arumuga Koundan. 

Krothi, Vaigasi 24th (5th J une 1904). 


ek ehh ee ee eee ete eee deat deh ne NENG reece heb etaags sevnssrsscseserssseees 


Total .. Rs. 5,837-7-0. 
(Signed) N. Arumuga Koundan, N. Periasami Koundan and 
N. ‘Karuppasami Koundan. 


' Properties which. are in the possession of Periasami. 


Koundan 24th Vaigasi, Krothi, (5th June 1904.) 


- Total wide Rs. 5,38438-0-0. 
(Signed) N. Arumuga Koundan, N. Periyasami Koundan and 


N. Karuppasami Koundan. 
l Particulars of the properties which are in the possession of 


N. Na. Karuppasami Koundan 24th ‘Vaigasi Krothi, ou June 
1904.) 


~ Total, a Rs. 7, 148-0-0. 
(Signed) N. Arumuga Koundan, N. b aa Kounan and 


Na. Karuppasami Kounden. 
Page 256. 24th Vaigasi Krothi,. (5th June 1904) :—Parti- 
culars of the properties which are in the possession of Nalla 


Koundan—Arumuga Koundan—Periasami Koundan and Karuppa- 


sami Koundan. 


According to the list of all the properties | in our “faintly the 
total is +. Rs, 21,862-10-3, 


For each share it comes to ... Bs. 7,290- 6-1, 

In the presence of the witnesses named hereunder we divided. 

(Signed) N. Arumuga Koundan, N. Periasami ICoundan and 
N. Karuppasami Koundar. 


decapeusccce vecesceeeteecaesccncstegneecocnansnessesseaesasespeaenapeapatssasacssercarccrseecserasesea ee sencene 


Y. C. Seshachariar for Appellant :—Thé two questions that 


‘arise for consideration are:— - 


1. Whether Ex. VII is a partition deed. 


2. Whether, if it is, it is not admissible in evidence to prove 


a divided status because ib is not registered.. ' 


x 


Ayyakutti 


Mankondan 


v. 
Periasawmi 
Koundan. 
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My submission ‘is ‘Ex. VIII itself offects a division. An 


_instrument effecting a division in status without dividing proper- 


ties by metés ‘and bounds require to ke registerel and Ex. VIII 
is such a document. - 
Chief Fustice::-~The difficulty is jn deciding whether Ex. VIII 
itself effects a partition or merely- records a partition, previously. 
effected. : < ; 
When the terms ofa, contract are seduced ta writing, the 


: writing. itself is the evidence of the coniract and the Court cannot 


allow evidence to be adduced of oral arrangements made before 
the- jan Vencatar amaniah Pantulw v. Vencatdramana Doss 1, 
parties. . 

T, V. Muthukrishna Aiyar for Respondent:—My contention 
is that Ex. VIII is merely a memorandum of a prior partition. 
The deed refers to a partition made before it was executed. 
From the fact that the prior’ partition was effected on the same 
day as that of the execution of the deed, it does not necessarily 
follow that the deed was intended by the parties to be the 


: partition ‘itself. 


Eyen if it were otherwise there remains the question whether 
Ex. VIII is not admissible in evidence-Zor the purpose of- proving 
a division in status. My submission is that it is. 
. The Court delivered the following 
Judgment :—We think that-Hx. VIII is a on declara- 
tion of division of.status attested by witnesses and that as such ` 


_ it affects. the immovable properties mentioned therein, and is 


inadmissible in evidence. We accordingly direct Ex. VIII and the 
evidence relating thereto to be excluded from the record, and have 
decided to call on the District Judge to submit revised findings on 
issues 1 and 4 on the evidence on record. The findings should be 
submitted in six weeks. Seven days will be allowed for ee 
objections. The other questions. are reserved,- 

In compliance with the order contained-in the above. J udg- 
went, the District J udge of Madura sub-nitted findings.. 

The Court delivered the following 

Judgment :—Wé accept the findings and set aside the decree 
of the. Lower Appellate Court and-restore that ofthe District 
Munsif wi costs in this and the Lower Appellate Court. 














1. ann) 29 M. 200 : 163. L. J. 69 (F. B.) 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice Moore’ 


The Official Receiver of Trichmapoly ... Appellant" (The Official 


v. ; Receiver of Trichinopoly) 
S, A. Somasundaram Chettiar and Respondents (Insolvents and 
others. e : Creditors 1 to 18.) 


Provincial Insolvency Act—Ss. 4 (a), 18, 19, 36—Trust created by debtor tir 
favour of some of the creditors of most of the properties for the discharge of debts 
— 5, 86—Transfer in good faith and for valuable consideration —'' Void,” meaning 
af—S. 4 (aj—A creditor appointed tr -uste for discharge of debis, a third person, 
within the meaning of —O ficial receiver becomes receiver of the insolvent’s property 
only by order under S. 18. 


Where a debtor with lhe consent of the majority of his creditors executed a ` 


trust deed in favour of three of them in respect of most of his properties for 
paying pro rate all his creditors, aud 2 years after the debtor putin a petition in 
insolvency and was adjudicated an insolvent, 

Heid that the trustees were transferess in good faith and for valuable consider- 
ation within the meaning of S. 36 of the Provincial Insolvency Act and the trust 
deed could not be avoided under that section. 

- “Void ” in S. 36 means only voidable, The word ‘' Purchaser” in the section is 
used not in the ordinary legal sense of oue who has bought a property under a con- 
tract of sale but means a person who has given valuable consideration. 

Hance v. Harding 1 followed. 

‘ Transfer to a third person ” in 3. + (a) includes the conveyanee to some of 
the creditors themselves as trustees for the general body of creditors. 

“ho Court should, if it intends the Official Receiver to become vested with the 
insolvent’s property, pass an order under S. 18 appointing a receiver. The practice 
` .in the mofussil of treating the Official Receiver as vested with the properties of the 
insolyent as soon as an adjudication orderis made without a preliminary order 
under S. 18 appointing a receiver, is illegal. 


Appeal against the order of the District Court of Trichinopoly 
in I. P. No. 11 of 1912 dated the 3rd day of January 1914, 

The facts of the casé, appear nga for thereport in the 
judgment of Mr. Justice Moore. 


S. T, Srinivasagopalachari for rece 
0. V. Ananthakrishna diyer for Respondent. 


The Court delivered the following 

Judgments :—Sadasiva Aiyar, J.—The question in this case 
is whether the trustees under Exs. II and III are purchasers for 
valuable consideration. In Narayan Coomari Debi v. Shajani 
Kania Chatterjee 3, it was kela that a contract to pay remuner- 
ation - to a person appointed as an executor wasa contract for 
valuable consideration proceeding from the person appointed as an 


“A.A. O, No. 197-of L914. Ist February 1916. 


1. (1888).20°Q. B.D. p. 782 at p. 738. | 2. (1894) I, L, R. 22 0. 14. 
54 
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executor. The learned Judges say at page 18 “The plaintiff who 
was not legally bound to accept the office of executoyr,...... applied 


‘for probate as executor, and having obtained probate, he per- 


formed duties of the executor.” “There was thus, we think, 
a.clear consideration for. the alleged contract. (See Indian 
Contract Act, §..2 (d),- Addison on Contracts, page 2, 9th 
Edition, and Pollock on Contracts, 5th Edition, page 176).” 


` A responsibility therefore taken by a person'to whom properties 


are transferred in consideration of his taking such onerous work 
seems to me to fall within the expression “valuable considera- 
tion” foundin S. 36 and S. 38 (c) of the Provincial Insol- 
vency Act, Hence the three creditors who undertook to be 
trustees of the insolvents’ properties for the benefit of all the 
creditors and have admittedly been discharging the duties of 
trustees do come in my opinion within the protection afforded to - 
transferees for ‘valuable consideration’ in Ss. 86 and 38. . 

- -So far as regards the property, {a house,) not transferred to 
them under the trust-deeds, the Official Receiver is entitled to take 
possession of it notwithstanding the promise of most of the . 
creditors made to the insolvents not > to aan against it for 


realization of their claims. 


S. 16 clause 2 (a), no doubt, makes the whole of the property 


- of the insolvents “to be vested in the Court or in a receiver as 


hersinafter provided.” ; - 

But on the execution of Exs. 2 and 3, the properties 
mentioned therein had ceased to be the property of the insolvents 
and had become: vested in the three creditors as trustees and 
hence it seems to me that S. 16 clause 8 (a) which vests only the 
property of the insolvents in the court or the receiver cannot by 
itself transfer those properties to the receiver, 

The words “ receiver as hereinafter provided ” ‘seem to 
to- refer to the succeeding $.18 which says that the Court 
may appoint a receiver for the property of the insolvents and 
that such property shall thereupon vest in the receiver. §. 19 
(2) says “ where any Official Receiver has been appointed’ for 


(the local limits of the jurisdiction cf any Court having jurisdic- 


tion under this Act, he shall be the receiver for the purpose of 
every order appointing a receiver issued by any such Court.” 


~ Reading then Ss. 16, 18 and 19 together, if, seems tO me 


that it is the duty of the Court, if it mtends the Official Receiver 
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to become sated with the title to the insolvents’ property ' Official 
to. make an order. under S. 18 appointing a receiver. The _ thin Hn 
practice which (I am informed) obtains in the mofussil of 

treating the Official Receiver az vested with the properties of the Soma- 


sundaram 
insolvents as soon as an adjudzsation order is made without pre- Chettiar. 
liminary order under S. 18 appointing a receiver seems to be> Sadasiva 
illegal. : AUB J. 


In the present case, it does not appear that there was an 
order under S. 18 passed ky the District’ Court appointing a 
receiver. Assuming that there was such an order and that the 
Official Receiver by the force of S. 19° became the receiver 
of the insolvents’ properties, she ‘properties mentioned in Exs. - 
.2.and 3 had ceased to be the insolvents’ properties long before 
the date of adjudication and unless Exs. 2 and. 3 are cancel- 
led or are void against the receiver-he cannot claim any right to 
deal with them. : 4 
ra In this case the insolvents were daudenei on ika own 

/ petition and not on the petition of any creditor. Under 8. 6 
Cl. 3 of the Insolvency Act, the debtor cannot avail himself of 
the transfer of his property to a third person -for the benefit of 
his creditors “generally as an act of insolvency entitling him 
to be adjudicated as an insolvent. Under S. 6 clause 4 (c), a 

creditor can so avail himself of such transfer (see 8.4 Cl. 
(a)), provided the transfer occurred within three months before 

\ the presentation of the petition. It has been held, in Manmohan ` 
Das v. N. ©. Macleod 1 that, on the general principles enunciated 
by the’ Privy Council in Khoo Zwat Siew v. Woo; Taik Hwat 2. the 
assignment of the whole of ths property of a trade to trustees, 
for the benefit of the creditors is void as against the Official Assig- 
nee, In thab case, the assignment took place (1) within three 
months of the petition for adjudication (2) which was presented 
by a creditor (3) who did not assent to the assignment. Jenkins, J 
distinguishes Dhanjibhai Khersetit Ratnagar’s case 8 which held 
that such a transfer was not void in insolvency proceedings on 
the ground that the assignment in the case did not constitute the 
act of insolvency on which tke adjudication was based, the adji- 
dication in that case having been made on the insolvents’ own 
petition. The learned Judge however seems not to have thought 
much of that distinction by the use of the phrase “the distinction 


1,- (1902) I. L. R. 26 B, 765. "2 (1891) 1. T. R. 190 228, 
i 8. (1878) 10 B. H.C. R. 827, 
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Official for what it may be worth” (see page 776). Russell, J. says at 
Pean bata "page 768 “as to conveyance in trest for all creditors, it has been 
a held from the earliest times of bankruptcy law that as the effect 
sundamm of suck a conveyance must be to delay or defeat creditors, the 
Chettiar. law will presume an intention to delay or defeat creditors, and 
Sadasiva the conveyance would therefore be invalid as against, and perhaps 
Aiyit, J even without reference to the policy of the bankruptcy laws.” 





Their Lordships of the Privy Council in Khoo Kwat Siew v. 
Wooi Taik Hwat 1, say broadly that the well-known rule of law is 
“ that if a trader assigns all his property except on some substantial 
contemporaneous payment, or some substantial undertaking to 
make payment in futuro, that is anact of bankruptcy and is: 
void against the creditors and the assignee.’ But can a creditor 
for whom that act is not available as a ground for the petition 
to adjudicate the debtor as an insolvent treat it as void as against 
him? A creditor cannot present a petition for adjudication if the, 
act of bankruptcy cn which he relies is one to which he was him-\ 
self a privy. See Williams on Bankruptcy pages 4,5 and 46, 11th N 
Edition. If again the transfer for the benefit of creditors has 
taken place more than three months before the petition, no credi- 
tor can avail himself of it. I do nct think their Lordships of. the 
Privy Council intended to hold that a transfer to trustees execut- 
ed (say) 7 years before the adjudication, should be treated as 
void against the creditors and the assignee. I at first thought that 
as S. 4 (a) of the Provincial Insolvency Act says that the transfer 
of property for the benefit of creditors must be made toa third person: 

„in order to constitute an act of insolvency, the transfer made to three 
of the creditors themselves is not such an act. Though I am unable 
to fully appreciate the object of the Legislature in using the expres- 
sion ‘third person’, I donot think it was intended to mean more 
than “ to a person who is nota trustee forthe debtor himself.” 
(S. 24 of Statute 11 and 12 Victoria, Chapter 21 uses the expression 
“shall voluntarily convey assign, transfer... .. any estate real and 
personal......to any creditor or other person whomsoever or. to any 
person in trust for or to or for the benefit of any creditor or other 
person whomsoever.”) In the Bankruptcy Act of 1883, 8. 4 (1) 
(a), 46 and 47 Vict. the expression is “he makes a conveyance . of 
property to a trustee or trustees for the benefit of his cieditors 
generally,” I therefore do not think that the words “third person” 


1. (1891) I. L. R. 19 C, 223 : L. R. 19 I. A. 15. 





3 


i 


Part xi.) THE MADRAS Law JovRNAL REPORTS. “419 


in 8. 4 (a) were intended to exclude the conveyance to some of the ~ 


‘creditors themselves as trustees for the general ‘body of ereditors. 
` The question again’was not argued before us.” Further’ while 
8.4 (a)- of the Provincial. Insolvéncy -Act of 1907 mentions 
“transfer of the debtor's property,” the corresponding section of 
the Presidency ‘Insolvency Act of 1909 “ (8. 9 clause (a) uses the 
` expression “transfer of all or substantially all his property.” If 
it be held that as 8. 4 clause (b) of the Provincial Insolvency Act 
refers to a transfer of the Gebtor’s property or any part thereof 
whereas S.4 (a) refers to “transfer of his ‘property,’ S. 4 (a) 
applies only where the transfer is of all his property without a 
single exception, then it is arguable that the transfer under 
Exs. 2 and 3 in this case is not an act of insolvency as a house 
was retained by the debtors. ` This point also was not argued and 
as at present advised I think that S. 9 (a) of the Presidency Towns 
Insolvency Act and S. 4 (a) of the Provincial Ingolyency Act 
mean the same thing though the words “ all or substantially all” 
were introduced in the Presidency Towns Insolvency Act of 1909 
at the suggestion of the Bengal Chamber of Commerce which 
seems to have thought that S. 4 (a) of the Provincial Insolvency 
Act was, ambiguous. : f . 


Though 6. 36 of the Provincial Insolvency Act states that 
certain transfers are void against the receiver, it has been 
“held in Khan Sahib Bangi Abdul Khadar Saheb v. The Official 
Assignee of Madras 1 that the similar. expression used in S. 55 
of the Presidency Towns Insolvency Act means that such 
transfers are only voidable and not void, I respectfully concur 
with that opinion especially as in S. 36 there ‘is a provision 
, for annulling-such a transfer by the Court which annullation will 
be unnecessary if it is void and not merely voidable. 


There is besides no injury „to the general body of creditors 
by not treating as void transfers to ‘trustees for the benefit of 
all creditors made more tkan three months before the petition in 
insolvency, provided that the trustees are honest and capable. 
On the other hand, it saves the creditors the burden of the Official 
- Receiver’s fees. Even where the trustees appointed under the 
private trust-deed- are found dishonest or incapable there are 
provisions in 5. 57, 58, 61, 78, etc.- of the Trusts Act’ under 
the beneficiaries (the creditors) can protect their interests b 

1. :(1914) M. W. N. 2947.5 es 
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taking proper proceedings. On the whole, after having given 
ànxious consideration to the subject and not without hesitation, 
I have come to the conclusion that the transfer made bona fide’ 
to trustees by the “debtor cannot be cancelled under $S. "36 
and I would confirm-the order of the District Judge. The 
creditors 12 to 14 will have their costs out of the trust properties 
in their hands and the appellant (Official Receiver) out of the 


` property in his hands. 


Moore, Jt] agree with the conclusion arrived at by my 
learned brother whose judgment I have had the advantage of 
perusing. . 


The facts are shortly these :— 


Two traders named 8. A. Sonasundaram Chetti and S. A. 
Muthukumara Chetti being unable to pay their debts convened 
a meeting of. their’ creditors, and on January 2nd 1911, entered 
into an agreement Ex..I with the majority (about four-fifths) , 
of their creditors. The agreement provided inter alia. that all 
the properties of the debtors shouldbe handed over to three 
trustees, who were themselves creditors of the debtors, The 
trustees were to realise the outstandings due to the debtors, 
sell their properties, pay such creditors as were willing to receive 
the amount due to them pro rata and retain with them the 
dividends duo to such of the creditors as had not assented to the 
arrangement. The creditors were to be satisfied. with the divi- 
dends so distributed, and the cebtors were to have no claim to the 
surplus amount. 

The terms of the arrangement were embodied in a trust-deed 
Ex. II, which, one of the debtors Somasundaram Chetty executed 
in favour of the abovementioned trustees on 4th January. 1911 by 
which he handed over to the trustees the whole of his properties 
described in the document as well as any other- properties which 
might have been omitted. In Ex. II it is stated that the debtors. 
had executed a mortgage to the trustees in respect of a house which 
they had been allowed as an act of grace to retain as a residence. . 

The other debtor executed a similar trust deed Ex. III in 
favour of the same three persons ene the agreementtof 
2nd January 1911. 


“The trustees it appears took possession of the properties and: 
distributed a dividend to the majority of the creditors. The amounts 
due to :the creditors, who had not assented to the arrangement, 


ji s : : 
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were, it is said, deposited in the Indian Bank on 9th October 1912, 
that is, within 2 years of the execution of Exs. II and III. - The 
debtors presented an insolvency petition to the District Court, 
and were adjudged insolvents Py ube asl Receiver on 17th 
December 1912. 

The question for date riajani ga jis whether the’ trust deeds 
are void as against the Official Receiver, -and whether the latter 
is entitled to an order calling upon the trustees to deliver over 
the properties of the insolvants in order that .he may distribute 
itamong the creditors. Mr. Srinivasagopalachariar,. contends 
-that the effect of the making of: the adjudication order was to 
vest all’the properties of the insolvents in the Oficial Receiver 


under S. 16 of the Provincial Insolvency Act, that the Official , 


Receiver is alone entitled to administer the estate, and that the 
District Judge was in error in holding that the trustees were 
“transferees in good faith and.for valuable consideration.” The 
District Judge has not dealt with the question whether the trust 
déeds were void in a satisfactory manner, and merely observes 
that “ the consideration was .the obtaining as much as Eee 
` of their claims for the whole body -of creditors.” ; 
It appears to be clear that the trustees acted in good ‘faith, 
The word “ purchaser” in tke section is used not in the ordinary 
legal sense of one who has bought a property. under a contract of 
sale and purchase but means a person who has given parents 
consideration (Hance v. Harding i), 
I was at first, inclined to doubt whether the trustees could 
be regarded as transferees or purchasers for valuable consideration 


but on further consideration I agree with my learned brother that ` 
the undertaking of the duties of trustees was a good consider- : 


ation. The act or promise in the definition of -consideration in 


S. 2 clause (d) of the Contract Act has been described in certain ` 
English cases which have been followed in India as something’ 


advantageous to the promisor or to a third person or which ig 


onerous or disadvantageous to the promisee. See Currie v. Misa 2 ` 


‘and Muhammad Unnisa v. J. C. Bachelor 3. 

The learned vakil for tke appellant has referred us to Man- 
mohan Das v. N.C. Macleod 4 in which it was held that the 
assignment of the ‘whole of his property by a trader to trustees 
for the benefit of creditors was void as against the Official 


1, (1888) 20 Q. B. D. 732 at 788, 2. (1875) L. R. 10-Bx- 153 at 169, 
8. (1905) I. L. R. 29 B, 498. £+ (1902) I. L. R. 26 B. 765. 
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- Receiver, but in that case the assignment took place within 


three months of the petition for adjudication which was pre- 
sented by a creditor. It appears to be clear. from S. 4 (c) of 
the Provincial Insolvency Act that a creditor cannot treat a 
transfer by a debtor of his property to a third person as constitut- 
ing an act of insolvency entitling the creditor to present the 
insolvency petition unless such transfer has occurred within three 
months before the presentation of tke petition, 

Exs. II and III were executed nearly two years before the pre- 


sentation of the insolvency petition and I do not think that their 


Lordships of the Privy Council in Khoo Kwat Siew v. Wool Taik 
Kwat 1, intended to lay down that a transfer by debtors to trus- 


tees’ for the benefit of creditors should in all cases be treated as 


void’as against the creditors and the assignee. . I agree that the 
rm “ void’ in S, 36 of the Provincial Insolvency Act means 
‘“voidable”.. There is a further difficulty in this case. 

No order appears to have been passed by the District, Court 
under §. 18 of the Provincial Insolvency Act. So far as 
experience goes, it is the practice in the mofussil to forward 
insolvency petitions presented by debtors to the Official Receiver, 
and after the adjudication order, the properties are treated as 
having vested in the official Receiver, noorder appointing a 
receiver being passed by the Court under 5. 18 of the Act, 

This practice appears to be illegal, and I think that the word 
“yeceiver” 'in S. 19 (2) means a receiver appointed under 
S. 18 (1) and that the words “recziver as hereinafter provid- 


.ed in §. 16 (2) (a) ” refer to the succeeding 8. 18. I agree 
- that the transfers Exs. II and IZI having been made bona 
- fide and fer valuable consideration cannot be cancelled and 


that the District Judge’s order should be confirmed and in the 


" order as to costs which my learned eather propoze to make. 





1. (1891) X L. R. 19 C. 223. 
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IN THE HIGH COURT ÓF J UDICATUŘE ` AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice Napier. 


Kattalai Michael Pillai and oshers `...» Appellants * (Plaintiffs - 


~ Nos. 1 to 8 and 5) 
KIH “y 6 
' Right Reverend J. M. ‘Bartha, S. T 
Bishop cf Trichinoply, and others, Respondents ( Defendants). 


Religious Endowment—Roman C Catholics—Charch—Right to prevent aclassio 
entera portion of Church—Custema-y right unknown to the authority of Bishop— 


Canon Law, sole authority—Cannot o altered by agreement by members, cr custom | 


—Caste cannot be recognised as corporation among Christians Agreement between 
castes binding-only on actual parties. 3 


“Where a section of-Roman “Catholics in a particular locality claiming to be 
high caste Christians sought to prévent another section from entering upon or 
- occupying a portion of the Church premises where they claimed to have the exclusive 
right of being seated and of partakirg in the ceremonies conducted there notwith- 


standing the order of the Bishop that there should, be no such distinctions in the’ 


` Church., 


Held that under the rules of the Canon Law &hich must govern the matter, ` 


` the Bishop’s authority (subject to control from higher Church authorities) was 
. Supreme: and the plaintifis could not question it, 


Per Napier, J.:—The right claimed is inadmissible as a oüstómary right, 
a right of that character being unknown to law. 


. Per Curiam :—Chureh buildings as soon as they are consecrated become vested ` 


in the Pope for the worship of God according to the tenets of the Roman Catholic 
Church and no Bishop‘ean‘bind the Ohurch or his own successor by any agree: 
ment of his relating to Church property. ` 


a 


Per ‘Napier, J. :—The Canon Law is the sole guiding authority ‘as to the rules 
binding on the congregation as members of the Roman Catholic Church and the 


congregation: ‘ot a particular locality cannot by an agreement between themselves. 


seek to derogate from the authority of the rulers of the’ Church s as conferred by 
that law. 


Per'Sadasiva Aiyar, J. :— Castas as distinct corporations in the way in whioh 


they are understood among Hindus, cannot be recognised among Chnstians and as 


such an agreement purporting to be between two castes can be binding only on the 
actual parties to the agreement. ig i 


Second Appeal against the decree of the. District Court of 


Tinnevelly in Appeal Suit No. 89 of 1918, preferred against the ` 


decree of the Court of the Subordinate J wage of Tinnevelly in 
Original Suit No.-62 of 1910. : 


T. Rangachariar, V. 3. Govindachariar and V.S. Kalla- 
bhiram Aiyangar- for Apprilants. ` i 


W. Barton for- Respondents. 








" +S. A. No. 431 of 1914, ; < 25th January 1916, 
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The Court delivered the following 

` Judgments :—Napier, J. :—This an appeal from an appellate 
decree of the District Court of Tinnevelly dismissing a suit brought 
by five Roman Catholic Vellalas as representatives of the. Pillais 
and Mudalis of. Vaddakankulam against the Roman Catholic 
Bishop of Trichinopoly, the Parish Priest of Vaddankankulam 
and certain Shanan Roman Catho‘ics the last being sued as re: 
presentatives of the Nadars, asking for certain reliefs in connec- 
tion with the Holy Family Church situate in the above village. 
The reliefs may be grouped as follows :— 

1. A mandatory injunction to re-erect walls between what 
are called the two Churches in the above Church, the cause. of 
action being the obstructing of the plaintiffs’ right, the obtaining 
an order under S. 144 of Code of Criminal Procedure, and the . 
demolition of the walls, all in November 1910. 

2. A declaration that the ownership of the alleged Southern 
Church is vested only in the s0- -called high caste Christians of 


. the plaintiffs’ vagaira. 


3. A declaration of the right of the plaintiffs’ vagaira alone 
to enter it and an order restraining other so-called low caste 
Christians of the vagaira of the defendants 8 to 14 from entering 
it. l i 

d. An order restraining the latter from entering the altar 
and other peetams and restraining the Bishop and the Parish 
priest from allowing them to doso,” (The phrase ‘ entering-the 
altar’ is meaningless.. Altar is probably used for Chancel). 


-~ 5. A declaration of the sole right of the Pillais, Mudalis 


, and so-called high caste Christians fo perform services at the 


altar and join in the service of the congregation except on certain - 
days. 

6. A declaration of their sole right to conduct certain pro- 
cessions, have custody of the sacred images, and keys of the 


. Church, ring the bell, ete. - 


7. A declaration that the vagazra of defendants 3 to 14 have 
no right to go in procession in palanquins in marriages through 
the streets inhabited by the plaintiffs and asking for appropriate 


injunctions in respect of the above declarations. The last claim 


was not argued before us; but the others were „pressed by Mr. 
Ranga Chariar on the grounds of agreement and custom. It has 
been g little difficult to ascertain the extent of the claims as the 
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learned Vakil was naturally not familiar. with the meaning of the 
words ‘altar’ and ‘ pulpit’ acd with the nature of the ceremonial 
and observances of the Catho ic Church. He has, however, press- 
ed those parts of the claim as have reference -to-the -ritual as 
strongly as those connected with the exclusive rights in the so- 
called southern Church, ard the custody of the whole fabric. 
The Bishop in his written ststement has claimed that the Church 
fabric and site is vested in himself in trust for sacred uses and has 
asserted the sole right of k-mself and the Vicar to regulate the 
accommodation inside, to prescribe the part to be taken by the 
congregation in the services. and the ceremonies, has denied that 
any exclusive right or privilege can be claimed by members of any 
community, and has alleged that the so-called agreements have 
only been concessions whica he has thought fit to withdraw. 
The Subordinate Judge wko tried the case has in a judgment 
composed chiefly of long exacts from exhibits, sometimes in- 
accurately quoted, given cez-ain reliefs which as already stated 
have been set aside in appeal. In arguing his case Mr. Ranga- 
chariar has relied on a Bull :ssued by Pope Gregory XV in 1623 
recognising caste distinctions and has invited an expression from 
the Court as to the existence of these rights. Speaking for 
myself I do not propose to express any opinion on so broad a 
subject which has not been thoroughly argued before us 
and, in my opinion, does not arise. Whether the Courts 
have power to give declarstions as between different classes 
of His Majesty’s subjects an such matters and whether any 
` action can be founded on acisregard of such rights save as they 
awise out of trusts are questions on which I have serious doubts ; 


_ but these doubts need not ke resolved here. What we have to,- 


decide is a narrower questica namely whether by agreement or 
caste custom a Roman Cathrlic can claim exclusive privileges for 
his caste’ inside. a Church against the directions of the Bishop 
having authority over that Gaurch. I have had some difficulty in 
ascertaining from Mr. Rangachariar the legal nature of the rights 
claimed. He did not press is claim to the ownership of any part 


of the site of the Church kat he put his claim as a customary ` 


right to deal with immovabl= property— ‘‘dealing with” covering 
the exercise of any-exclusive privilege within the Church premises. 
Unfortunately he did not assist us by referring to any authorities 
on the subject of customary =.ghts in alieno solo and indeed English 
Law furnishes no preceders for a claim so wide as this. Such 
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customary rights as are recognised, of which there are many exam- 
ples in the text books, have one feature in common, namely, that 
however large the community enjoyirg them and however frequent 
the exercise of the right they never amount to a continuous and 
edmplete deprivation of the owner cf the-soil of his natural exclu- 


‘sive right of user. Here the plaintits claim an exclusive right of 


user of a portion of the Church on all occasions when the Church is 
used, not, it is true, to. the exclusion of the- owner but to the 
complete exclusion of the owner's licensees. Again the custom 
on which the claim is based is not one arising out of and confined 
to the exercise in the particular and or tenement. On the 
contrary it is a so-called caste right on personam of applica- 
tion at all times and everywhere which the plaintiffs claim to 
enforce when in cccupation ‘of the tenement. I can find no 
precedent for any such claim. Whether the customary right 
bea profit a prendre ora right of unprofitable user such as to 
holda fair cr play games in a particular close, the custom has 
arisen in the close-and has no othe: origin. Lastly the alleged 
customary-right can. only have been associated with this parti- ` 
cular tenement since the construction of the Church between 
1858 and 1872 a period quite insudficient to establish a right 
of customary user. Reference was made in the course of 
argument to the law of ‘pews’ in the established Church ; 
but these are easements vested in an individual by virtue of a 
dominant tenement or are presumed to have had such an 


origin and have no relation to customary rights claimed 


by a class. For -these reasons 1 have no doubt that the 
claim cannot be supported on the basis on which if was placed 


-by the learned vakil for the appellants and that no custom- | 


ary right of the character.is known to law. It is, however, 


abundantly clear on the record that the case has not been founded 


on any customary right in alieno solo, but on a claim of a right of 


- freedom from contact -which can have but one origin, strongly 


insisted on by all Hindu members of the caste, and evidently 
equally strongly adhered to by these so-called Christians—namely 
that of pollution, In the eyes of these plaintiffs the Shanars are 
non-touchables—persons whose contact defiles’ and entails cere- 
‘monial. ablutions. Stated thus they can cerlainly claim a far 
longer period of customary observance’ than the foundation of this 
Church or the introduction of Christisnity ; and indeed their case 
on the alleged’agree ments means notizing more than the supposed — 


“PART XIL) “THE Manhas Lew JOURNAL REPORHS. 7 AF 


recognition of this -claim as ‘one of right. The Vellalas area 


. high sub-caste of what are conveniently termed Sudras—though . ah 
-Bishop of 


of course the tert is not hissorically applicable to South Indian 


Dravidians, the whole caste of Sudras being however considerably . 


below the three higher castes in the latter’s estimation, The 


Shanars spring from a humble origin outside: caste, but haying’ 


raised their social position by their’ industry naturally seek 
the recognition due to their changed condition. . It has beem 
the effort of the Vellalas to keep them in their lowly status that 
“has led to this ‘trouble jn the last 40 years. Conversion to 
_ Christianity has it seems in no way” modified. the pretensions of 
` the former or taught them that sense of equality before God which 


is a cardinal feature of the Christian. religion as well as of other . 


religions. Turning now to the history it appears that the case, 
so far as it is based? on agreements, is stated as follows in the 
plaint. Paragraph 10 alleges & stamped agreement in 1855 signed 
by the plaintitis’ caste and the caste of the defendants 3 to 14 in 
- the presence of the Parish Priest to tke name of the Bishop in 
pursuance of which two Churches were to be built.side by side with 


a common Chancel so that worship should be seen from both - 


Churches. “The said agreement further provided that all other 
rights of céntrol should remañ vested in the plaintiffs’ caste. It 
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is alleged that accordingly eaca caste built its Church with its own , 


labour and by its own contrikutions, the edifice being completed 


and consecrated in 1872. Paragraph 13 alleges that as the 


Nadars subsequently seb up ciaims inconsistent with the agree- 
ment a compromise was msde by the Parish Priest in 1877 
agreed to by both parties amending that agreement which the 


Bishop bound’ himself to acopi and in consequence issued an - 


Epistle in 1877 setting out the amended terms. This arrange- 
ment constitutes the alleged second agreement and on these two 
the suit is based. > The appellants’ -vakil argues that the Lower 
Appellate Court has found’ tne first agreement to be true and 


should accordingly have given effect to it? There is no found- | 


‘ation to this argument. The District Judge finds in paragraph 
2 that no stamped agreement is forthcoming , though he.does 
find that some. arrangemem was come to .as to separation 


- of castės. He ‘states also in two paragraphs of his judg- | 


ment that the case as préssnted before him was based on 
what is now treated ag the second agreement evidenced by Ex. F, 
and-I have no doubt that this is so. On the Paine to prove tg 
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written agreement relied on in the plaint the vakil in the Lower 
Court probably abandoned that pari of the case and-it has now 
been raised here for the first time since the trial. On the evi- 


_ dence I have serious dcubts whether the two castes ever did arrive 
to a clear arrangement. The fact that the ‘written agreement 
“was never signed seems to me fatal to the suggestion—and that 


the Priest never contemplated bincing himself.is clear fromthe 
fact that the draft agreement is only drawn as between the two 
castes, he not being a party. Even if he kad been a party I 
should hold for reasons that will appear later that no such agree- 


. ment could bind his successor or higher ecclesiastical. authority. 


In this view, I have not thought it necessary to refer to Ex. XVI, 
the diary of Father Gregory cover.ng the period of the dispute 
which demonstrates his zeal as the Parish Priest in endeavouring 
to make peace between the warring ‘elements in his flock 
somewhat to the detriment of his authority and undoubtedly 
also at some sacrifice of the tenets of the faith. With 
regard to the alleged agreement founded on the language of - 
Ex. F the District Judge has held in para. 9 that the document 
is both in terms and effect an episcopal decree “to speak of which 
as a contract is an obvious misdescription.” We are invited to 
hold that the District Judge has misconstrued the document and 
that whatever be its form, its operation is that of a conéract binding 
on the Bishop’s successor. Mr. Barton has called our attention 
to an earlier document Ex. VI (a) a decree of the same Bishop 
issued soon after the consecration of the Church in 1872, as 
showing the point of view of the Ecclesiastical superior. It 
refers tO an arrangement made between the-two parties at the 


“time when the construction of the Church was commenced, but 


proceeds by way of ‘allotment’; assignment and ‘direction’ as to the 
share to be taken bythe disputants in the ceremonies and con- 
cludes with the words “all that I Lave’ said in this niroopam are 
my orders”. It appears however that the Nadars did not submit 


_ to this decree and Civil and Criminal Court proceedings between 


the parties continued up to 1877 (vide Exs. I, II and III) when 
the Nadras put in a petition to the Bishop, Ex. VI the effect of 
which is that they have refused to sign an agreement but are 
willing to abide by his orders. It isin response to that petition 
that the Bishop issued his decree Ex. F. It is, therefore, a 
matter free from doubt that the decree -is not the result of 
an agreement come to between the Bishop and the con- 
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testing parties, but is an ordez passed on a petition by one of 
, the parties. It certainly reproduces the para that appeared in Ex. 
VI (a) as to the arrangement nade at tbe time.of the construction 
of the Church allotting separate naves in the Church to the disput- 


- ants while ib gives certain concession to the Nadar petitioners, but. 


the District Judge is correct in holding that it is both in form and 


substance an episcopal decree. That it was intended to be- such | 


is clear from the endorsement on it by its author to the Parish 
Priest in which he-used the Tamil word Kattalai i. é., order, 
exhorts the Father to get this “reglement” faithfully observed 
and concludes “Toute reserve jaite de notre autorite”. The case 
on the second agreement therefore fails but even if there had been 
an agreement come to by whch the Biskop bound himself to 
allow certain concessions to ths weakness of his flock, I am clear 
that it was not in the power af the Bishop ‘to use his unfettered 
right of control to prevent’ Lis successor exercising the same 
authcrity. That it is unfettered, save by higher authority, seems 
to mė clear on the canons of tke Church just as it is equally. clear 
on the law applicable that.a congregation has no, power to select 


what canons it will follow and what disregard, and that the rules . 
and jurisdiction of officers in the Church are to be sdught in the - 
canons of the Church and mus: be given effect to by the Courts. 


Much reliance has been placed by the appellants’ vakil on 
the decisions of the Privy Council in Long v. Bishop of Cape 
Town land Merriman v. Willams ? as laying down that the 
congregation of a particular Church can vary the canons of their 
„religion from time to time. “This contention, is based on a 
misunderstanding of the use of she term Church in those Judg- 
‘ments. The question in dispuse in the first, case was as to the 
authcrity of a certain synod ic South Afric». and when their 
Lordships ‘say (vide Long v Bishop of Cape Town 8) that 
“the meémbers of the. Church of England where there is mo 
Church established by law may adopt, as members of ‘any other 
- communion may adcpt, rules fœ enforcing discipline within their 
body which will be binding on shose who expressly or by impli- 


‘cation have assented to them,” she Board was explaining that in. ' 


‘such cases a Church, in the bread’sense of the word, can be con- 
stituted by persons who agree tc form a new religious association, 


This is made abundantly clear in the. later case in 1882 where. 





1. (1868) 1 Moo, P.C. (N. 3) 41) os (BBA LB TA,O, 484, 
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their Lordships repeat the same language with reference to the 
Articles of thé Constitution of the Church of South Africa framed | 
in 1870 which in the opinion of the Board substantially excluded . 


portions of the faith and doctrine of the Church of England (vide 
page 509). Notking could be farther from the intentions of their 


Lordships than the suggestion thai where there is a recognised , 


religious association such as the Roman Catholic Church 


under the supreme authority .of the Pope at Rome, persons 


who become members of that body at a particular place 
can, in respect of their local Church, derogate from- the autho- 
rity of the rulers- of their community by any agreement made 
among themselves or adopt rules for the conduct of ceremonial 
observances at variance with the canons of: the Church.’ To do 
this they must secede from the Roman Catholic Church and form 
a new religious: association for themselves’as was done by the 
Church of South Africa and by the great voluntary churches in 


England ; but having so formed & new Christian Church they . 


would be as much bound by its articles of constitution and be as 


powerless to vary its rules so as to accord with local wishes, as` ` 
„are the congregation of the Church of England as by Jaw esta- 
blished in, England.’ These rules are in the language cf the Board 


quoted above .“ binding on those wlio expressly or by implica- 
cation have assented to them and no stronger implication of 
assent can arise than the ‘admission into the fold of the Church-by 
baptism and the submission to- i:s tenets by. acceptance of its 
sacraments. Mr. Rangachariar has argued that: it is open to tue 


Courts to decide questions ‘in dispute between the laity and the 
_clergy, and the District Judge was in error in holding that the 


claims in this suit being vnconnested with an office ‘could not be 
adjudicated on’ and he relied on the decision of the Board 


"reported in Brown v. Cure, etc., De Montrial 1. 1 entirely accept the 


proposition that a member of a Church need not sue by virtue of 
an office but the difficulty still remains as to what alleged injuries 
àre cognizable by a Court -of Law. Whatever they be, however, 
the... authority relied on is fatal to the appellants’ case on the 


` question of the material to be examined. .Their Lordships say on 


p. 207, that when a complaint is made by a member “that he has 


. been’ ‘injured as to. his rights in any matter’ of a mixed spiritual 


and temporal character the Courts have power to enquire into the 
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laws or rules of the Tribunal or Authority which has inflicted the 
alleged injury’. Assuming -or the present that there is any 
allegation in the plaint of actin by defendants I and 2 inflicting 
on the plaintiffs such injury az a Court will take cognizance of—a 
matter on which I have the g-avest possible doubts—there can be 
no question, on the authority of the three cases in the Privy 
Council, that we cannot go ottside the Canon Law to ascertain 
what are the rules which are binding on the plaintiffs as 
members of- the Church. . Tke claims are to introduce into 
a Christian Edice. their p-actice as to pollution and thus 
insist on a right to be Lept from contact with a lower 
caste, to dictate to their clergy who shall and who shall not 
assist the priest in the ceremonial, and to control the arrange- 
ments for festivals, processDus and custody. With regard to 
the st, it is hardly necessery to say more ‘than it contradicts 
the fundamental doctrine of Ohristianity- and is at variance with 
the universal practice in Catkolic Churches where daily persons 
of every degree mingle in thair worship.. The plaintiffs rely on 
the practice of a great Roman Catholic Missionary Father De 
Nobili in the early part of tae 17th century (vide a life of him 
Ex. H (4)) in adopting Brahman dress and manners and in 
sanctioning them among hs converts, but it is to be remem- 
bered that De Nobili’s missim was to Brahmans alone and 
that he failed in his efforts just as his successor 150 years 
later Abbe Dubois has con essed failure. It is true that Pope 
‘Gregory XV-supported De Nobili by “according to caste converts 
the Cord, Kudumi, Sandal piste and purification of the body” 
(vide Ex. H (4) p: 27) ; but i. is not suggested that the Pope in 
thus permitting the recognitic-ns of caste has ever sanctioned such 
. claims as are måde in this sut. Certain directions are stated to 
- have baen given by the Hoy See ata later date on this point 
(vide extract in Ex. H p. 529 a work which apart from such ex- 
tracis has no authority) but they say nothing more than that the 
people are not to be persuaded t renounce their usages, customs 
and manners “provided that they be not most evidently contrary 
to Religion, ” an exception waich clearly covers a claim to assert 
caste—pollution in a Christiaa Church against the orders of the 
Bishop. In Ex. K a life of Bishop. Canoz, the writer of Exs. VI 
and F written by a member of the Society of Jesus, the author 


# 


speaking of the construction of the Church says on page 293 the - 


Vellalas desired that the plan ‘ skould assign to each caste a separate 
56 
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part and Monseigneur Canoz “ad Duritiam Cordis et Pro bono 


`. Pacis” sanctioned it” and the diary of the Pavish Priest bears testi- 
mony to the grief of. the Bishop at having to make this “concession, 
- This concession has now developeé into a claim that thereare two 


Churches belongirig to each caste separately—a claim which has 
never received the sanction of the Bishop at the time, There 
can be no doubt that in his desire to see the new -Church | 


` built, the Bishop shut his eyes to the real: foundation of a 


claim so inconsistent with his faith, in the delusion that ; 


“time would remove the discord—a hope- that has. been falsi- 
fied by the quarrels of the parties from that day to this. It 


was, however, within his powers to allot-the- sittings in the 
Church as appears from a collection of the decrees on the Congre- 


- gationis Sacrae Rituum made in 1856 and published in Rome 
- which has been filed as Ex. X. Each patagraph contains the 


questions propounded. from a diocese and the ruling by the 


` . Council on it. Nos. 256-and 1413 on pages 58 and 248 respect- 


ively contain decrees laying down that the Bishop has the right 
to-arrange the seating in a Church at his -absolute discretion, and 


' there can be no doubt that in sanctioning the plan in 1854 and in 


permitting the separation of the castes in 1872 and 1877, the 
Bishop purported to exercise a power vested in him at his abso- ` 


lute discretion. The like power has -now been exercised by the 


1st defendant in forbidding that separation, ` It is contended for 
the appellants that sanction having once been given could not 


` be-revoked, that is to say, that the Bishop in issuing direc- 


‘tions within his power binds the successor in-the diocese 


for all time. This proposition is ‘in direct conflict with the 
view expressed in a treatise on Canon Law, a work of high autho- 
rity by Cardinal Zitelli’ revised and enlarged by Doctor Solieri, 
Professor of Canon law in the-Pcntifical Institute of the Propa- 
ganda of the Faith published in Rome in 1907. It opens by 


“ dividing the members of the Church into Clergy and Laity and 
‘lays down the broad’ proposition that it is the province of the 
former to exercise the Government in the Church and of the 

` Jatter to submit tothe power of the former. At page 191, -para- 

' graph 251 dealing with the episcopal power of legislation, there 


is a passage so pertinen; to the question in issue in this case that 


I think it necessary to extract it in full. 
Page 191 para. 1 No. 251:—Being the Pastor and ‘Panes of 


- his diocese, the” Bishop bas within the sphere of his jurisdic- 
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* tion everything that pertains to- “the ‘Legislative power. He 


can enact for his diocese laws pertaining to hig office which i isto. 


preserve and promote Divine worship and to feed the sheep 
entrusted to his care, so as: to direct them to the ecclesiastical end. 


` The Episcopal Jaws, howeves, should not have a sanction too. ` 


heavy and passing the bond= of’ moderation.. From this, his. 
legislative power, results for hm the right to change, to abrogate, 
to relax by dispensations botz his own laws and the laws of his 
predecessors provided they have not been confirmed. by an 


authority superior to his e. g.. the Roman Pontiff or by his own . 


oath. An oath. taken’ by his predecessors would ` ‘not bind: him, 
From the same power resclis also the right to abrogate the 
particular customs of his. dic cese. if they be s obnoxious to the 
good of the Church. 


Mr. Ganglia has soucht to find ison to this ex: 


tremely definite pronouncement in the ‘words’ that immediately | 
follow the above quotation. They. have been translated and filed 
as Hix. N, and are as follows:— “In which matter however he 
should act prudently especially if there be any right of a third party - 
which may suffer’ prejudice”. This obviously i is no limitation (1) . 
as it is only a warning to the Bishop and (2) because as between 
the Bishop and his flock, the -atter are not “a third party”. The 
next passage is also relied m. “He cannot abrogate universal” 


-customs” ‘(I think “ practices” would be a better and more accurate ' 


translation) because they are sach as pertain to a -common right. 

The suggestion put forward is shat the rights claimed in this suit 
are Universales Consuetudines end come under the phrase Ad Jus 
TT Commune “pertinent. - -The argument ignores the meaning of the 
whole passage. A clear distinction is made between particularis 
consuetudines suae diocesis, =nd Universales Consuetudines and 
the meaning is obvious. If a'certain „practice is a universal 
practice of the Church, obviously it could not be i in the power of . 
the Bishop to abrogate it within the’ limits of his’ jurisdiction. 

But where any particular practice has been authorised either by 
7 himself or by his "predecessor for ‘his diocese, . iti is clear beyond 


— doubt on the above language that he has power- to -modify ` or 


abrogate it. Reliance is placed on another passage at page 91 
which is.also éxtracted in Hx N. “As all practices are not in 
‘the knowledge ¿of the, chief in E cases, his consént, presumed 
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as in other law, all rational practices sanctioned by sufficient length 
of time are naturally approved of by the chief. (This is not thé 
translation filed as Ex. N, but is I think more accurately 
expressed in English). Here again there can be no real doubt 
‘as to the meaning of the passage and it does not support the 
argument of the appellant. It follows a passage in which the 
assent. of the chief is stated to be required for all practices and 
provides for presumption of consent. Ithas, of course, no applica- 
tion where the Bishop has, with full knowledge, abrogated the 
particular practice. Several other passages have been extracted 
from this book on behalf of the appellant and are quoted in Ex. 
N. They have not however been relied on and an examination 
of them shows that they deal with customary right in Civil Law 
and wherever necessary a distinction is drawn between Civil Law. 
and‘ Ecclesiastical Law. There are others which are directions 
and advice to Missionary. Bishops prescribing the powers of Vicar 
‘Apostolic. None of them are of ary assistance to us in determin- 
ing this question. On this-point as to the powér of Bishops, I 
do not think it necessary to examine the evidence any further ; 
the passage at page 191 of the treatise being so clear and definite 
‘-that it is fatal to the whole of the’ plaintiffs’ claims. “It is almost 
inconceivable that the congregation of the Church should think 
that they have the power to forbid their Bishops employing 
a member of a particular caste to assist him in the conduct 
of the service and the ceremony of the Mass. My learned brother 
in the course of the argument po:nted out the absurdity of this 
contention. As to the claims of keeping the Church door and 
ringing the bells and other like mazters, it appears on the evidence 
that there is an official called a Sacristan who has charge of these 
matters and even if there were not, they obviously are mafiters in 
which the priest, subject to the Bishop’s control, must have 
full discretion. Iam, therefore, of opinion that the whole claim . 
whether founded on agreement or custom fails both on the facts 
and on law. We are told by Mr. Rangachariar that the decision’ 
against the claims of the plaintiffs may have serious consequences, 


‘ vig. these people will leave the fold of the Roman Catholic Church. 


That is a matter which we cannot take into our consideration, 
We baye only according to the law laid down by the Privy 
Council, to ascertain who are the persons haying. authority over 
such matters and by what rules they are bound, Applying this 
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test, it is clear to me that tae plaintiffs’ suit must fail and this 
appeal must therefore be disnissed with costs. 


Sadasiva Aiyar, J.:— bs my learned brother has fully set 
out the pleadings and dealt with the facts in the Judgment 
just now pronounced by him, it is unnecessary for me to set 
them out in detail. The pl=int in the suit in spite of (cr because 


of) its length is rather vague as to the foundation of the plaintuffs’- 


case. After careful consic=ration, I think it must be taken as 


based on the Bishop’s Epist of May 1877 referred to in paragraph ` 


13 of the plaint. The first sentence in paragraph 14 is “from 
that time, the high caste pe=ple of the plaintiffs’ vagaira and the 
low caste people of the vagzira of defendants from No. 3 have 
been acting in accordance ith the agreement termed as Epistle 
above.” The next paragraph 15 is as follows :— The rights 
which have accrued as mentioned above to the Pillais and Mudalis 
of the vagaira of the plaint=fs in respect of the suit Church have 
become established to the high caste people of the plaintiffs’ 
vagaira not only on the grcund of title but also by prescription 
and enjoyment.” (That is, I take it, prescriptive enjoyment from 
the date of the alleged agre=ment of 1877). — 


. This Epistle which is said in the above paragraph 14 to be 
an agreement binding on all the three parties, namely, (1) the 
plaintiffs’ faction, (2) the faction of the defendants from the third 
“ defendant downwards and (3) .the ecclesiastical authorities re- 
presented in this suit by defendants 1 and 2, is Ex. F in the case. 
The third paragraph of Hz. F is as follows :—“ In accordance 
with the agreement mad= by the Pillaimars, Mudaliars and 
Nadars with the vicar of tk2 Parish when the construction of the 
Church was about to be bezun, all the Pillaimars and Mudaliars 
and such other castes as saz with them in the old Church must be 
- along with them in the sovshern half of the Church, and all the 
Nadars together with such castes as sat with them in the old 
Church, must be with them in the northern half of the Church. 
Of whatever castes they may be, they must approach the com- 
munion table at the respective railings before the altar. Similarly 
also for the sclemnisation of marriages and the performance 
-of other requirements.’ (The beginning of the construction of 
‘the Church was in 1854). The note to Ex. F is as follows :—“ To 
prevent as far as possible the recurring of the deplorable disputes 
that -desolated the Christian congregation of Vaddakankulam, I 
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exhort our fathers to get tais regulation faithfully observed and 
not to favour in anything the pretens:on of the rival castes. All | 
our Christians should be well persuaded that henceforth things ` 


- will go as we order it by ths present order. This will be the way 


of preventing the endless claims which would not fail to be raised 
on all sides on the day on which they would again discuss the 
conditions of this peace which has cost so much. “ Toute reserve 
faite de notre autorite.” The Epistle with the note was éntered 


.in the register of the Church, Ex. 16. 


I do not think that Ex. F can ke treated as an agreement í 
all between the three sets oZ, parties. Itis only an order of the 
then Bishop to the worshippers at tae Church to conduct them- 
selves as directed by-him in this Epistle and one of the motives for 
issuing that order was‘because the Bishop thought that the two sets 
of worshippers had entered into an agreement or arrangement in 
1854, As the suit is based-upon an alleged agreement of May 
1877 (miscalled, according to the plaint, an Epistle) and as the 
Epistle F is an episcopal decree and not an agreement, the suit 
fails on the short ground that the foundation toz the au has not 


`: been established. 


I shall assume, however, that the plaintiffs can fall back on 
the alleged agreement of 1354 referred to in paragraph 3 of the 
Epistle Ex. F. It is rataer doubtful whether the statement 
about the alleged agreement is relevant evidence as it cannot come ` 
under Cl. 4 of S. 82 of the Hvidence Act, it having been made 


_ long after the controversies had arisen between the two factions. 


It does not also come unde: Cl. 2 as is cannot be said to have 
been made in the ordinary course of “ business” by the Bishop. 
Clearly, Cis. 1, 8, 5,6 and 8 ofS. 32 do not apply. It may 


. perhaps be relevent under clause 7 which refers to statements 


relating to a transaction mentioned :n S, 18 (a). Taking it then 
to be relevant evidence urder Cl. 7 of S. 32, it is evidence of a` 
very. weak character. Bishop Canoz was then being worried 
with the “deplorable” ang “ recurring” disputes between the 
two sets of worshippers. He refers to a previous Episcopal 
decree of July 1872 and he says that “the devil which is an enemy 


- to all good things in order 50 ruin the souls of worshippers eter- 


nally played his fraud and made them not to abide by” his 
decree of 1872. Ex. D, the draft of an agreement - prepared in 
1854 was not signed by any Pillaimar, Mudaliar -or Nadar and’ 


Fi 
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it is clearly érroneous to- reall: at: ‘a concluded emer and Michael 
Father. Canoz’s reference to a -concluded agreement of 1854 pac 
seems to have been intended more to justify‘his decision to his | mriehina of 
doubting mind than as an accurate: and reliable statement of fact. ee 
That the terms of his draft prepared i in 1854, were not accepted Sadasive 
. in their entirety by the Biskop when he issued his decree of 1872 - 

Pp is admitted. That many Nadars refused to be parties.to any 
agreement recognising the claims’ of the Vellala and Mudali 

faction is clear from Ex. VII. That Father Canoz’s decree- 

Ex. F of 1877 was not treaced by his successor (the Ist defend- 

ant) -as binding on- the Episcopate. is shown by Ex. 20 | 

where the 1st defendant modified some of his predecessor's 

dee ia as contained in Ez. F. $ i 


Agi let us assume that there was a concluded agreement in 
- 1854 between the two sets, cf worshippers as to the right to occupy 
seats in the Church to be thereafter built. How can such an 
agreement be binding on ‘ths ecclesiasticial authorities ? They are 
- the legal owners of the Charch premises. * Even the incomplete 
document Ex. D réfers to fhe “order” of the Parish Priest and - 
does .not ‘say that the Parish Priest: was a party bound by the 
-contemplated agreement. Again the Parish Priest has no right 
“to make any such agreemert with the worshippers soas to bind 
the Bishop of Trichinopoly or His Holiness the Pope in whom 
the Church buildings became vested as soon.as they were conse- 
crated to. the worship cf God according to the tenets of the 
Roman Catholic Church. Assuming (without deciding) that the 
Bishop can bind himself personally during the tenure of his office 
to allow the Vellala faction she exclusive use òf the southern wing. 
I have not been shown. ‘any authority for the proposition that he > 
can perpetually bind the Raman Catholic Church or his successor. 
by any such agreement relating to the Church property. I am 
clear that it would be a-breach of trust an his part to grant any 
“such perpetual license to a: particular set of worshippers, In 
fact in 1896, the Ist defendant. by using ‘the: following expres- 
sions in Ex. 20, namely, “We hereby by our own’ authority ” 
(or during the period of his own bishopric) “put it in force and 
we order that no one should make any alteration . without our. 
‘permission ” clearly asserted ‘that Ex. F was: “not binding on 
him or upon the worshippers except | to the extent that he himself 
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Then there is the larger question whether certain Roman 
Catholic Christians styling themselves as belonging to particular 
castes can by an agreement bind the succeeding generations of 
Christians alleged to belong to the same castes. l ; 


Almost all the members of the communities professing to l 
follow the Hindu Religion belong to definite castes. The children 


_of such caste-people (unless they become apostates or are excom- 


municated) are, by their very birth, members of their parents’ 


respective castes. Many of the Hindu caste-communities living 


in defined localities recognize certain persons as the spiritual — 
heads of the respective castes. ‘Scme few castes recognize also 
the authority of local head men or of local caste panchayats to 
enforce caste-discipline and to administer caste properties and the 
caste charities. In Suppan. Asari and others v. Vannia Konar 
and others i. Sankaran Nair and Ayling, JJ., state that a caste. 
can be recognized for the purpose of acquiring rights to property 
and easements by prescription as if the members of the caste 
formed a corporation owning civil rights, Then the learned 
Judges say :—“The cases show that properties are purchased for 
the caste and by the caste. Their right to hold and 
manage property has been recognized. Courts have often given 
effect to the resolution of the caste as a body as to the manage- 
ment of property.’ Suits have been brought on behalf of caste 
and against caste.” 


Now the identity of a Hindu caste asa unit is ER (a) ° 
by the almost total exclusion of any accession from outside, that 
is, by confining accessions to its members to increases by births 
(legitimate births except in very few cases like the children of 
dancing girls) and (b) by confining valid marriages to persons 
belonging to the same caste. Now it is almost impossible to 
impose such restrictions on the so-called caste Christians because 
restrictions as to intermarriage” (other than restrictions as to 
incestuous connections and bigamous connections) cannot be 
legally recognized among Christians. Suppose that some Brahmin 
Hindus become Roman Catholic converts and settle in the plaint 
village, can the Pillaimars and Mudaliars prevent them from 
using the southern wing and can the Nadars and the other 
converts who sit with them (like Pariah Christians) prevent the’ 
new converts from occupying the northern wing? Supposing 





1. (1914) 27 M. L. J. R. p. 110. 
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the Bishop or the Parish Priest appointed to the? Church _ 


was a Nadar or Panchama convert, can he be prevented 
- from going into the southern wing or getting up the chancel for 
-fear of polluting that wing-er part of the: Church by his 
‘presence? Can excommunication of a Pillai Christian from caste 


by the vote of the communi.y because he dined in a Shinar’s | 


house be recognized by Courts and can Courts prevent: such a 
_Christian from using the soumern wing because those who ex- 
communicated him were afraid af pollution by his contact ? Sup- 


posing a Nadar, Christian male marries a Vellala female and ` 


children are born and baptiséd into the Roman Catholic faith or 
suppose an excommunicatec Brahinin female gives birth to 
illegiti nate children by unkuo.-n fathers and they become Roman 
Catholic converts and settle iz this Parish, to what caste are they 
to belong and in what wing Cı tae Church are they to be made to 
sit? TÒ recognize castes wong Christian communities as 
distinct corporations with: exclusive legal rights as caste 
corporations would lead to complications and anomalies of 
such a far-reaching characte that I am nof-prepared to extend 
the recognition: by Courts of Hindu castes as distinct corpora- 
tions for certain purposes ta so-called caste Christians. > It 
follows, therefore, thit the a eged agreement of 1854 even if it 
is established, cannot bind any other persons except the par- 
' ticular individuals who ented into that agreement, assuming 
that it would bind even tsem as individuals, That alleged 
agreement being more than 69 years old, very few, if any of the 


parties to the agreement, cin now be living: ` (Of the parties l 


named in the plaint, I find only 5 could have been born then 


| and as all of them must have bsen boys or children at that time, ` 


they could not have been parties to the alleged agreement.) 
In the Kamudi temple case Sankaralinga Nadan and others 
- v. Rajieswara Dorai 1 the le-rned Subordinate Judge excluded 


Hindu Nadars from access fo x particular temple on the ground that - 


the temple itself. would be pelluted according to the Hindu 
ecclesiastical law by the admission of Shanars, into it. The 
Madras High. Court also. referred to the entry of Shanars, 


Pallars, Pariahs -and Chuc#ers into the temple as causing — 


pollution -and to the Shastr2s prohibiting. the Shanars from so 
entering the temple. Their Lcedships of the Privy Council (through 
Lord ' Robertson) make th= following observations in their 
T 1. (1908) 1. L.R. SA. Œ. 286 s. c, 18 M. D. J. 887, 
57 f 
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Judgment—-“It is alleged by the respondents that the presence of . 
rersons belonging to the appellants’ caste is repugnant to the re- | 
ligious principles of the Hindu worship of Shiva and to the senti- 
ments of the caste Hindus who worship in this temple, and that it 
is contrary to custom in this temple. = s l 
The controversy touches, but does not involve delicate and abstruse i 
questions of Hindu religious doctrine. 5 * 

The argument addressed to their Lordships was directed | rather 
against the soundness of the doctrine asserted by the respondents 
as involving the exclusion of Nadars, and it was endeavoured to 
show that there were inconsistencies in the respondent's treatment 
of the appellants in other respects. All this, however, as a matter 
of thelogicul argument, is too rationalistic ; while, on the other 
hand, it wanders from the region of fact and custom.. What the 
respondents have succeeded in’ proving is that by custom the 
appellants are not among the people for whose worship this parti- 
cular temple exists.” 

Thus their Lordships have clearly indicated that what the 
Courts have to see is whether a parcicular place of worship was 
not intended for the benefit of any particular people and if (by 
the evidence of usage) it is so established, Courts should negative 
the claims of. such people to worship therein. In the present case; 
it cannot be alleged for.a moment that the defendants from the 
third defendant downwards are not persons for whose use the 


„plaint church was built. The Bishop and the Parish Priest acting 


under the Bishop’s directions have uncontrolled. authority in regu- 
dating the seatings in the Church and in the conduct of ceremonies 
and festivals within the Church enclosure, That authority was never 
given up and could not be legally given up according to the Canon 
Law which is binding on the parties to this suit. In “any matter 
of a mixed spiritual and temporal character, the ccurts have power 
to enquire into the laws or rules of the tribunal or authority 
which has inflicted the alleged injury.’ Now injury by pollu- 
tion to lawful] worshippers in a Hindu temple or to the 
umage in the temple through the presence of people belonging 
to castes below the fourth caste (known as polluting castes) 
isa matter of “mixed spiritual and temporal character.” But 
the sentiment of pollution “in a Christian Church indulged in 


' by so-called caste Christians is ne.ther spiritual nor temporal 


injury and it seems to me rather brazen to ask a Civil Court 
to recognize it as a legal injury giving rise to a civil casue 
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of action. The bad usage, never accepted as lawful or “invariable 
by the Shanars, by which m this Church finished about 40 years 
ago, they have been usually confined to the northern wing cannot 
be recognised as a reasonable custom having the force of law. 

“ Justice and Tr ih with Custom’s hydra brood 

Wage silent war > 
and custom, though not ressonable, scmetimes wins in Courts of 
Justice when buttressed (as in the case of many Hindu customs) 
by theological writings whether genuine or spurious, The usage 
relied on by the appellants in this case cannot make ‘a shadow of 
claim to even such theological buttressing up and Mr. Ranga- 
chariar’s attempts to quote one or two ancient Roman Catholic 
Ecclesiastics in favour of hs clients failed utterly: 

_ Mr. Rangachariar in she course of his arguments referred 
(without dealing -elaborately with the matter) to the prescriptive 
right to occupy pews and seats in the churches consecrated for 
divine worship by the Church of England as furnishing an analogy 
in support of the right claimed by the plaintiffs. In the first place, 
Lam instructed by my learned brother that the system of enclosed 
seatings called pews does not obtain in Roman-Catholic Churches 
and I think that this one fuct makes the.analogy sought to be relied 
on by Mr. Rangachariav largely inapplicable to this case. A right 
to a pew can only be acquired by faculty or prescription, the long 
user necessary to establish prescription being held to be evidence 
-of a lost faculty. Now, a faculty is “a privilege or special 
dispensation granted to a person by favour and indulgence to 
do that which by the law he cannot do.” It seems to me that favours 
and indulgences granted by one ecclesiastical authority (say, a 
Consistory Court representing the Bishop’s ancient ecclesiastical 
jurisdiction) can only be nterfered with: by himself or by the 
appellate ecclesiastical authorities (the Final Appellate Court being 
the Privy Council), A Civil Court must of ‘course recognise the 
favour or indulgence granted by the proper ecclesiastical autho- 
rity when temporal or mixed spiritual and temporal rights 
flowing from the favour Cr ‘indulgence are interfered with by 
wrong-doers. But it.seems to me that Civil Courts cannot inter- 
fere with the jurisdiction c the ecclesiastical authorities in the 
grant or revocation of such favours and ‘indulgences. A grantee 


of a favour or indulgence can make no claim against his giant. 


or that the favour or indu gence should be treated as irrevocable 
unless the grantee can invokes the doctrine of estoppel in his favour, 
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“In the English Church before the Reformation, no seats- 
were allowed for the use of parisaioners in a Church” except 
in private chapels. “After the. Keformation, any question 
as to seats in the body of a Church was to bedecided by the 
‘ordinary ’ because the place is common to all the inhabitants and 
it belongs to the Bishep to order it so that the service of God” 
may be best celebrated and that there be no contention.” The 
duty of Church-wardens under the Bishop’s control is “ to provide. 
to the best advantage for the accommedaticon of all parishioners so 
that as far as practicable every one may have a seat and they are 
bound not to accommodate richer classes beyond their real wants 
to the exclusion of their.poorer neighbours.” (Halsbury Vol. 11, 
page 740). I have no reason to believe that the Canon Law 
governing Roman Catholics is based on differens principles so far 


“as the right of the parishioners to seating accommodation - in the 


Church is concerned. “ By the common Jaw, there is no property 


. in nor any right to sell or let asetin the body of a parochial 


Church or chapel.’ Such rights in English Churches seem to 
have been introduced mostly by private Acts of Parliament in 
derogation of the wholesome common-law rule. In Claverley ` 
Vicar, etc. v. Claverley Parishioners, etc.1 Sir John Nicholl’s 


-remarks in an old case are referred to. Those remarks are to 


the effect that in former times faculties for pews had’ been 
granted with too great facility and “‘they ought to be granted 
thereafter with . the greatest prudence and circumspection.” 
In the Roman Catholic Church row in dispute, there are no 
enclosed seats or -pews. The ‘bedy of the Church consists. 
of two wide expanses of sitting accommodation, It has 


been held so long ago as in 1612 (in Corven’s case) tbat Church- ; 


wardens and Bishops “cannot maks an irrevocable assignment 
of seats or divest themselves or their successors of the power of 


making necossary: changes whenever circumstances atender it 


desirable.’ Further “ the parisaioners to whom seats are 
assigned have no right to exclude cthers if they and their family: 
do not occupy the whole.” (Page 471 of, Halsbury’s Laws of 
England Vol. 11.) It seems to me therefore that the analogies 
derivable from the English Ecclesiastical Law relating to seats in 
Churches are rather against Mr. Rangachariar’s contentions than . 
in their favour. l 





1. L. R. (1909) P. D. 195 ` 
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The plaintiffs in this case do not allege that they were 
refused nécessary sitting accommoduticn in the Church or 
_ that they were made to gi’ up their-seats for others after 
they had lawfully seated thenrselves. Their beld claim is Lo compel 
the ecclesiastical authorities t= refrain from giving available seats 
in the'southern wing to Christians whom the plaintiffs consider 
to belong to polluting castes and also to restrain the Nadars, etc., 
from occupying such available seats. The plaintiffs have, of course, 
given up the Hindu orthodox -otion that the tc uch of a European 
is polluting (as they receive vith unction holy water and sacra- 
mental bread, ete., from the European priests and bishops) but 
have retained that sentiment = regards their fellow-Christians of 
Indian. nationality. 


Is is natural that I should feel a greater sense of freedom in 
dealing with modern undesiral-le innovations. in support of alleged 
rights to exclude certain clasees „of worshippers.from a Hindu 
Temple and in respect of squesbles over honorary’ precedence in 
Hindu temples than when dea- ng with similar disputes in a Chris- 


tian Church. See Athan Sadagspachariar Swamigal v. Elayavalli 


Srinivasachariar 2, and Gopate Moopanar v. Dhurmakarta Subra- 
mania Iyer 3. I-have therefore not yielded to the temptation I have 
felt to express my views onthe system of pews in English Churches. 
Nor shall I say anything on the policy of some of the 


Roman Catholic ecclesiastics c? a by-gone generation in partially 


recognising caste sentiments and scruples among their con- 
verts as a matter of expediency rather than of principle.’ It 
is very difficult to describe the plaintiffs’ faction as a class 
recognizable with ‘réasonab-2 definiteness as they are the 


descendants of Hindu convess who belonged to at least two ` 


Hindu sub-castes namely, Vellalas and Mudaliars. I find also 
that there are references in the documents to other castes who have 
beén sitting in the southern an= northern wings respectively as they 
belonged respectively to the tcachable castes like the plaintiffs or 
the non-touchable castes ‘like the Shanars. The plaintiffs cannot 
_ invoke (like the Hindus) the ssnction of accepted sacerdotal texts 
(whether genuine or spurious) Dr perpetuating the distinction (and 
that, in God’s House) between human beings during a particular 
life period by reason solely cf birth as touchables and untouch- 


1.. D. R. (1909) P.'D.p. 195. 2. (1913) M. W. N. 289. 
© 8. (1914) 27 M. L-T 258=(1914) M. W. N. 822, 
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ables. While even among Hindus the strength of this distinction 


-and of the alleged religious sancticn therefor is according to compe- 
` tent authorities being weakened’iu these days through the effects 


. Of several unifying causes, it is difficult for one to sympathise with 
the efforts of so-called caste Christians to obtain bgal sanction for: 
alleged customs among them tending i in the opposite direction.’ 


In the result I agree with my learned brother that the appeal 


should be dismissed with costs. - 


= PRIVY COUNCIL. ~ | : 
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Practice-Variance between pleading and proof—Suit on promissory note—Date 

of —Variance, in trial—Principle one of circumstances, not of lawe. 

Where in a suit ona promissory noto purporting to be of a parioulat date 
the evidence showed thatit was executed on some other day and the trial court 
acting upon that evidence gave a decree ta the plaintiff but the High Court reversed 
the judgment laying stress on the principle that it would introduce the greatest 


„amount of uncert: vinty into judieial proceedings if the final determination of causes 


is to be founded on inferences at variance with the case that the plaintiff has plead- 
ed and by joining issue in the case, has undertaken to prove, on appeal ‘to the Privy’ 
Council. ` 


. Held, reversing the Judgment of.the High Court that the principle relied upon 
was in ultimate analysis one of ciroumstances and not of law and in applying it, the 
whole of the circumstances must be taken into account and carefully ‘scrutinised and 
that the High Court’had applied it in an abstract and unsatisfactory way which 
had misled them in estimating the merits in the controversy before them. 


Appeal from a Judgment of the Bombay High Caurt (Scott, 
C. J. and Chandavarkar, J.) revazsing a J udgment. of the Sub- 
ordinate Judge of Poona. 

The facts are fully stated in she Judgment. 

De Gruyther, K. O. and Raikes for Appellant. ; 

Sir Erle Richards, K. C. and Sir William Garth: for the 
Respondent. 

The J udgment of their Lordships was delivered by 

Viscount Haldane :—This is an appeal on questions of fact 


“from a Judgment of the High’ Court of Bombay, reversing the 


Judgment of the First Subordinase Judge of Poona, who. tried 
* 29nd Novembar 1916. 
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the case. The principal issue. is whether a promissory for 
Rs. 15,000, on which the appelant brought an action against the 


respondent was a forgery. A goal deal of the oral evidence was - 


taken, not by the Trial Judge, kat before another Judge who acted 
-forhim. The case is, therefore, rot one in which a Court of Appeal 
has the full assistance of the impressions of a Judge who in 
trying the case has seen all the witnesses in the box. The High 
Court and this Beard have had to weigh as recorded for them- 
selves, with the aid of the views of the Trial Judge on those 
occasions on which the witnesses are examined and cross- 
examined befcre him. 


The appellant was a furnitare dealer and a money lender at 
Poona. The respondent was a book-maker on the turf, who also 
owned a fibre factory. The latte: had frequent occasion to borrow 
money, ani he borrowed from zime to time from the appellant 
among cthers. Between the diwali day in November 1906 with 
which the native financial year commenced, and the 5th 
November 1907 which ended that year the respondent had 
borrowed from the appellant on promissory notes sums amounting 
to Rs. 19,000. Of this debt he had repaid Rs. 5,000 in August and 
Rs. 14,000.for principal remained unpaid on the diwali day in 1907, 
the 5th November, together witL Rs. 332 for interest. As to the 
security for this indebtedness there has been dispute. A good deal 
of the money had been advancsdfor the purposes of building a 
bungalow on some land at Pema belonging to the respondent, 
and the evidence of the appellaat was that the title deed to this 
land had been deposited with hit as security fcr the advances, with 
a promise of a formal morigage when his building was complete. 
However, on the 9th March 1997, the respondent got the deed 


back for the purpose, as he state] in a letter of that date, of show- . 


ing it to his pleader, and cr & premise to return it. He 
‘either dit not return it, ori! he did so he managed to get 
possession of ‘it again, and hs used it -to enable himself to 
mortgage the property in August for Rs. 15,000 toa Dr. Modi. 
The appellant was not inforined of this and after discover- 
ing it he brought the action in which this appeal arises to 
recover the amounts due for principal and interest, and for a 
declaration that these amounts. were charged on the property. 


The contention of the respondert was that he had never agreed . 


to give the appellané a mortgage. but had only negotiated about 
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it. It is, however, difficult to reconcile this version of the trans- 


£ action with the terms of the letter of 9th -March in which he 


‘appears to treat the appellant as entitled to have the deed. 
It is clear that the respondent had been borrowing - on a 
large scale prior to November 1907 from other people as well as 


- from the appellant.. Indeed his-case is that he so borrowed in 


order to pay of the latter. But he appears to have been in circum- 


stances of some difficulty.. He had sometime previously -been 
declared a-defaulter by the local Turf Club, a circumstance which 


could not but cause him difficulty in borrowing. However, his 
case is that he succeeded in raising énough money to pay the 
appellant in cash, two sums of Rs. 14, 000- and 1,000 on the 5th 
of November, in smal] notes of Rå. 100 and less, An important 


~ question which has to be determined is whether he did this, or 
. Whether the appellant merely closed the account for the year by 


taking a fresh promissory note from him for the mang carried 
into the new account. 


. Their Lordships have had befcre- them a translation of the 
account kept in the books of the appallant, relating -to his transac- 
tions with the respondent. From the translation it appears that the 
Rs.14,000 were credited as “in cash in {ull settlement of the account 


` upto this day”, i.e., the 5th-Noveimber 1907; At first sight this 


would seem to mean that the money was actually paid. But 
an examination of the accounts made out in previous years, shows 


. that the expression.“ in cash” is far from conclusive, inasmuch 
as ib was the regular practice to enter as sums of cash-received and .. 


credited the amounts of. new promissory notes given by the res pond- 


. , ent to the appellant in liquidation of earlier notes, just as though 


actual cash had been received. Their Lordships think that it must 
be taken that the practice was to close each yearly account entirely 
by treating any debit- balance as paid of when.there was credited 


“as liquidating the cash balance due, a new promissory note which ° 


then became a debit item in .the account for the ensuing year, 
They are confirmed in this view ky what was said by the Trial 


` Judge to the efect that he had hai a long experience in which he 


bad, been familiar with the existence of this practice. 


The appellant and. his witnesses swear that this was the 
course adopted when the accouni was closed on the. diwali. day of 
1907 and a new account opened fcr the ensuing. year. The re- . 
spondent swears that he ye the Rs. 14,000 in cash, Snare oi : 
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small notes which he got, ne. from his bank but from his house, 
where the money had been E=pt-ready for three months. Their 
Lordships think that: the probabilities are against the truth of this 


statement. The respondent had been borrowing money during 


this period, including a largesum of Rs. 15 ,000, as late as August 
from a Dr. M odi, and he had aad an execution issued against him 
for a judgment- -debt of Rs. 8000 in October. This debt he had 
paid, but he says in his evidence that in order to do so he had 
borrowed Rs. 5,000. Besides this he had incurred other debts, 
For instance he had borrowe= Rs. 1,000 from the: ‘appellant on 3rd 
September. This state of hē affaits does not, render it probable 
that he was in a position to keep Rs. 14,000 or any other consi- 
derable sum in his house durng the three months antecedent to 
the alleged payment of cash to. the appellant. Again the body 
of the promissory note on which the appellant sues is in the 
handwriting of the person wao signed it, and the hand writing 
in the case both of the body əf this note and its signature appear 
indistinguishable from the admitted handwriting of the re- 
spondent. Indeed the Trial Judge came to the conclusion on 


a comparison of documents =nd after taking evidence, that the. 


signatiire’ was genuine. -` Further, subject to one important 
| discrepancy which their Lordships will presently deal with, the 
appellant’s books bear out Lis assertion that the balance was 
liquidated by means of the promissory note. The respondent 
ought in ordinary course to have in his turn produced his books 
to show the entries made by aim at the time and so bear out the 


case of cish payment which he. made, In addition to his - busi-- 


ness as a book maker he hac, asalready stated, a factory. His 
_ excuse for not producing the eppropriate books was that they had 
been destroyed.in a fire whi=a took place at the factory on 10th 
and 11th November, just aftez the transaction in question. -He 
said that two bocks only had escaped destruction, but it appears 


that the entries in neither of these related to the transactions in 


question. As against this tstimony the appellant called one 
Cawasji, who was agent for the insurance company from which the 
respondent recovered the amcant of the damage caused by the 
fire. Cawasji said that he hac produced to him by the respond- 
ent books ‘other than the two ~eferred to, including a cash book, 


The evidence taken renders it very. ‘doubtful whether the room in - 


which the books were was destroyed at, all by the fire, Theip 
58 A ; f 
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Lordships cannot-accept thé story told by the respondent 
about the destruction of his books. : 
But, on the other side, the case made by the appellant was in 


‘its turn unsatisfactory. The promissory note on which he sued 
_was for Rs. 15,000, being made out for the balance of Rs, 14,000 


and Rs. 332 for interest due, the remainder being stated to have 
been paid in cash. But the note was dated, not on the Diwali 
day, the 5th, but on’ the 7th November. The appellant and 
thé witnesses whom he called insisted throughout that the date 
of the transaction was the 7th, and that the note was signed 
then. They produced books whick supported this statement. 
These books showed the Rs. 14,000 as paidin cash on the 5th 
November and the debit for Rs. 15,000 on the promissory note 
ag made under date the 7th. But the respondent succeeded 
beyond question in _ completely disproving the allega- 
tion that he, had signed the note on the latter date. He 
established conclusively that he was in Bombay and not in Poona 
on that day. It was not until this evidence had ‘been given that 
the appellant’s solicitor suggested in his reply that the date of 


. the disputed note and the date assigned by the appellant for the 


transaction might have been a mistake and that the note was 
post-dated and really signed on either the 5th or the 6th. 


The Trial Judge took the view that the appellant and his 
witnesses had perjured themselves about the date and that his 
books had been so fabricated as to support this story. But he 
held that the note was in fact signed by the respondent, and that 
the transaction had in reality taken place in the form alleged by 
the appellant, but on the 5th and not on the 7th. He considered 
that both parties had committed perjury, and to mark his sense | 
of what had occurred, while deciding in favour of the appellant 
he deprived him of his costs. 


The learned Judges of the High Court took a different view. 
They were of opinion that the Trial Judge’s finding that the dis- 
puted note was signed on a different date from that alleged by the 
appellant in his plaint, and the evidence given constituted a fatal 
variance from the case pleadedand made. They thought thatthe 
receipt in the appellant's account on which the respondent 
relied,.and by which the appellant purported to acknowledge 
receipt of cash in payment of the previous debt, was sufficiént 
evidence of payment in cash as alleged by the respondents They 
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considered that the destruction of the respondent’s books in the 
fire had been proved, and that there had: been no suppression by 
_ him of facts. They thought ithat there was -evidence - that the 
respondent was in a position to have made the’ cash payment set 
up. Asto the finding of the Trial Judge that the note was 
--gigned by the respondent, they thought that the handwriting 
was similar to the handwritng of. the respondent in other 
_ promissory notes produced for omparison and admitted by him, 
bat that this circumstance was not sufficient to rebut what they 
regarded as the inference irresistibly arising from the other 
proved facts in the case, that tae handwriting was tae work of a 
clever forger. They laid great stress on the principle that it 
would “ introduce the greatest amount of uncertainty into judi- 
cial proceedings if the final cetermination of causes is to be 
founded on inferenées at variance with the case that the plaintiff 
has pleaded; and, by joining issue in’ ne cise, his undertaken 
tio piore ; 


Their Lordships are of opinion that the High Court 
has applied this” principle in an abstract and unsatisfactory 
way which “has misled thsm in estimating the merits in 
the controversy before them. In applying ‘such a principle 
the whole of the circumstances must be taken into account 
and carefully scrutinised. The question isin ultimate analysis 
one of circumstances and not of law. In the case which the 
Board has on the. present cocasion to consider thé funda- 
mental questions are whether the sum due. was paid in cash, 
and whether the note wasa forgery. No doubt the appellant was 
‘quite wrong in -saying that the note was signed on the day 
. on which it was dated, the 7th November 1907, On that 
date if is proved that the respondent was not in Poona, but he 
may have post-dated the note. accidentally, or for some purpose, 
and have signed it on the 5th @ Gth. - It is going too far, in theix 


Lordships’ opinion, to infer, what the Trial Judge inferred, that - 


the books must have been fabricated, and that deliberate perjury 
was committed. It is quite pessible that all that ` happened was 
that the appellant and his witnesses, whose testimony was given 


a year and a half after the evert, had not made. out the aceounts. 


until some interval had elaps2d, and were then misled by the 
_ documents into making a Serous. but not conclusive slip. The 
accounts in the appellant” s books may quite naturally have been 
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erroneously, but i in good faith, barid on the date of the note. The 
natural inference from the documents and the evidence appears 
to their Lordships to be that the signature was genuine and ‘that 
the transaction, like the previous transactions, was not a closing 
of this account by the payment of cash, but was a liquidation by 
means of a fresh note. In the view . that they take of the 
evidence what they have stated appears to them to be the proper ` 
inference {rom what is etablishec by the evidence. They are 
unable to agree with the High Ccurt either in their view of the 
evidence or in thinking that the general principle on which the 


‘learned Judges relied can be decisive of a case in which the 


cardinal issues are in reality those stated. Their Lordships are 
not called on to interfere .with she discretion exercised by the 
Trial Judge as to costs, but they taink that at all events on the 
main question he was right, and bas High Court wrong. 


They will, therefore, humbly advise His Majesty that the 
Judgment of the Court of First Instance should be restored, and 
that Respondent should pay the costs of this appeal and of the 
proceedings in the High Court. 


Solicitors for the Appellant :—Latteys and Hart. 


* Solicitors for the Respondent :—Downer and Johnson, 
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Hindu Law—Tllegitimate soma ible par oe droperty “of | Viewanatha. 
Zemindar—Succession to—Illegitimais spn sai, share #m— Pah ai -lands—E:ctension » : epah 
of—Accretion to estate. ` - Aan. : v.; 
An illegitimate son stuioseeding tthe: “separate estate- of ‘hie father along with | | -Kamulam- : 
the widow is entitled to share equally; with the widow. ee 4 : : mal 


Where lands within the Zemindar limits are purchased: by. ‘the Zemindar and : 
cultivated as pannai along with the omerpannai lands òf the“ “estate, they become : 
accretions to the Zemindar’s interest | “ia the agi and Pass. on his death. to “ 
the heir to the estate. an i ; i 


This appeal was. heard or: a. former occasion by Miller and | 
“Abdur Rahim, JJ. (See Visujar-athaswami Naicker’ ve Kamulam-- 
mal 1,) when their Lordships. remitted the case for findings on s 
the following two questions 21). whether: any “of the property : 
in the suit and if so, what proparty is the separate: property. ‘of ' 
the Zemindar and not part of tae! (impartible Zemindari and if 80, y Ar Ea 
(2) To what share, if any, is. tke plaintiff entitled i jih ib. or any. 


| 
t 
4 
4 


part of ih,” . | AR Ka ig “ey 
“On the 1st issue as regards ‘the properties, dai in the i : Sy 
plaint which was not acquiredé ‘by the late Zernindar ¢ or during his o, w 


life-time, but were acquired during: the time df: thé predecessors ` 
of the. late Zemindar; the Scbordinate J udge } Wela that such . 
properties descended as ancestre- -property to ‘the late Zemindar 
and his step- -brother Vadamalai-Raj Pandya Najakar who survived 
the former, and that on the ded of. the Zemindar! those proper- ; ! 
ties passed by survivorship to Yadamalai; so~that.. the plaintiff i 
who is an illegitimate son caimot. claim a Bharé therein. Tt 
was contended for the plaintiff-that: “the said Vadamilai was born ` ' 
insane and was an idiot. and; was’ ‘disqualified frém inheriting, 
But the Subordinate J udge over-uled the contentioli, ` . AS regards acer 
the properties acquired by the Jate. Zemindar: jk, Subordinate 
_Judge purporting to follow thé “decision of the Privy Council in 


_ * A. No. 118 of 1906. ni ig 9th “August. 1916. = 
~ 1. (1913) ° ‘aM LL. J. 271. 
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Parbati Kumari-Debi v. Jagadis Chunder Dhabal 1, held that the 
defendant widow had not proyed that the properties acquired by 


my the late Zemiindax were not incorporated with the impartible estate 


L n 


sg were joint family properties." As regards pannai lands also the 


È : Bubordinate Judge'held that any extension of pannai by the late 


Zemindar either by reclamation or otherwise was also the . 
separate property of the late Zemindar capable of partition between 
the widow and the illegitimate son. 


On the 2nd: question the Subordinate Judge found on an 
examination of thé" authorities that the illegitimate son was in 
a- partition with the widow entitled, only toone- -third share. of 
the separate properties of the deceased Zemindar. 


“ The persons entitled to share in this suit are plaintiffand 1st ` 
defendant. Plaintif is therefore entitled to a one-third share. 


To summarise my conclusions, I find that plaintiff is 
entitled to a decres for a 8rd share of the plaint properties des- 
cribed below t:e., items 44, 52, 53, 61 to 118, 116 to 118, 120 to 
127, 129 to 140, 146, 149, 151 to 177, 185, 217, 218, 221, 228 
‘to 231, 247 to 249, 252, 254, 259 to 264, 285, 308 to 318, 322 
to 824, 326, 328; 340 to 345, 348, 350, 352, 354, to 367, 371 to . 
879, 380 to 410 and 417 of schedule A, 1 to 7,10, 13 to 22, 25 
to 28, 30 to 49, 51 to 55, 58, 59, 61, to 68, 70 to’ 109, 111, 116, 
114, 117, 120, 122 to 134, 137 to 139, 141, 142, 149 to 155, 173 
to 179, 180 to 231 of schedule C and Rs. 59,276 in respect of 
the debts appearing in schedule D. He will have to give credit 

thereout to the share of debts which he has to discharge as noted 
above. He will further have to surrender the properties he 
obtained under Ex. II, schedule I. Note. It is not ascertain - 
able if any of the above properties are included in Ex. RRRR 
(page 267.) If so they’will Have to be excluded in execution.” - 
This Appeal and Memorandum of Objections came on for 
final hearing, after the return of the finding of the lower Court 
upon the issue referred by this Court for trial. 

T, Rangachariar and C. S. Venkatachariar for the Appellant. 

S. Srinivasa Aiyangar, K. V. Krishnaswami Aiyar and 
T, V. Muthukrishna Iyer for Respondents. 

i The Court delivered the following 

Judgment :—The 1st question to be decided is Shee the 
plaintiff as the illegitimate son of his deceased father is entitled 
a 1. (1903) 1, L, R. 29 C. 483 P. C. 





ga i 
ia z Pa e E $ kai 
Sar. : ar is IH Ni 


“PART. KHI.] . THE MADRAS TAN godaan, neroni: 453 

to share eguas with his widow i th e Ast, ata ‘or whether he  Viswaiiatha- 

is. only entitled to half of her. Share |c: es to rae jok the properties. = 0. 

In a series of cases in Madras Beginning with! Ranojé v. Kandoji 1, ae 
ib has .beén held that-an illegitimate) abs succeed ingi| to His HA mal. 


father along with a widow, daughtersot daughter’ sjson is entitled 
to half ‘of the properties andinGt merely, to one- thi ipd- Pravathi v. 
Tirumalai 2, Chinnammal : Y Yaradhrajuhu 5 èyang Meenahshi v. 
Appakutti 4. In Rahiv. Govinda 8 15, Chief J use iWestropp. elabo- 
rately reviewed all the texts DE H Hindu law dealings with the rights 
of an illegitimate son and cafhertð: the ‘conclu, ie as we under- . 
‘stand the judgment) that the illegitimate sonas entitled to'a + 
half shafe'of the properties;. andin idin Seshagiri viGirewa 6, Sargent; 
O.J. who delivered the judgment of , the Gourt took the same 
view and understood the decision-in Rahi v. Govindu 5, as laying 
down thesame rule. The learnéd-vakil for lis responden invitéd 
“us to construe for ourselves the-original text of Mitakshara which 
he says is clearly in his favaur-—-He also cited—the commentary | 
of Apararka on the text. of Yagnavalkya and_the-écmmentary “of: 
Medathithi, the well-known “commentator of Manu on‘the same 
text, He further contended—that all the textbook writers on 
-Hindu law who knew Sanskrit- have construed the-spassage of the 
Mitakshava in the way he construes it, Mucha may no doubt be 
said in favour of this constriction, But tle décisions of this 
Court are not based merely on the interpretation of the text of 
the Mitakshara, In Ranoji v-Ka@ndoji 1, in whick-the position of 
an illegitimate son was fully considered, reliance “was placed on a 
passage from the Dattaka Chandrika which states in clear terms 
that the illegitimate son shares equally with the widow, daughter 
and daughter’s son. It was this- very passage of the Dattaka Chan- 
drika which was relied on as authé6rity. for not excluding the widow 
from the succession when ther ~is an illegitimate” son, whereas 
‘the Mitakshara omits the widow from the category- of persons who 
are not excluded by the illegiti mate son. The-Dayabhaga which 
gives the illegitimate son an equal share withthe. dangan and 
daughter's son was also referred to. ` a Ti < 
In this state of things, we... are not prepared b -tó depart from 
the-course of desisions in this; at which hold-that the plaintiff 
is entitled to share equally with ‘the widow. ae ~ 


att 


1. ( (1889) LL.B. 3 M. p. 557. 2, oT L. R 10 10 Mapsi at p. 348, 
(1892) L.R 15 M. 807. 4. *(1909) IE.R. 38 M. 8363. 9. 20 M.L J. 3596 
. : (1875) LL,R. 1-B. 97, 6. {1889}, beli 14 By 289; 
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- The next question is - whether the last Zemindar’s step- 


| brother Vadamalai was disqualified by reason of insanity from 


sharing with his brother their father’s separate property. Vada- 
malai, it should be mentioned, who was elder than the Zamindar 
but was the son: .of a junior Wife, ‘did not press his claim to 
succeed to the Zemindary in preference ` to his brother, nor did 
he after the brother's death claith ‘the Zemindary against the 
widow. As regards the Ist point the respondents explain that 
according to the.eystom of Kumbala Zemindars the son by the 
senior wife succeeds to the Zemindary. As regards ‘the separate 


: property left by their father it is. urged that there was no need 3 
‘for a partition as Vadàmalai lived with his brother’ “thé late | 


Zemindar in the palace, and after his death, went on living, with 


“his widow; the lst defendant, whose sister's. daughter he. had | 


married. These facts, it is suggested explain’ his conduct in not 


having put forward a claim to the Zemindary after his brother’s . 


death and at the time of the compromise between the widow and 


“the more distant (reversioners). Thé mere fact. that Vadamalai did 
- not press’ his claim to the Zémindary is not, in our opinion, 


sufficient proof of insanity. -On the other hand we have the fact 


that he gave evidence in Court in Original Suit No. 15 of 1891 and 
. though subjected to a lengthy examination gave rational. answers, 


and that he married and had issue. On the whole we think the 


‘evidence does not establish that Vadamalai was disqualified from . 


inheriting: ` It follows, therefore, that the late Zemindar’s share 
in his father’s separate properties on his death passed by survivor- 
ship to Vadamalai and that the plaintiff has no claim to them, 


- On this ground his claim to. the properties’ mentioned in 


Ex. ZZZZZ also fails. 


Item 55 of Sch. A the next item claimed by the plaintiff; is a bung- 
alow in Madura built by the Court of Wards during the minority 
of the late Zemindar at a cost of Rs. 60,000 on a site inherited by 
the Zemindar and his brother from their father. The Ist Res-. 
pondent contends that either the bungalow became the joint pro- 
perty of the two brothers as. the site was joint property, or that it 
was built as a town residence for the Zemindar and was intended 
to pags with the Zemindary, and that in either view the plaintiff 8 
claim must fail. We agree with this contention. 


The 1st respondent objects to items 61,65 to 69, 73 to 76,79 
‘to 113, 116 t0118, 120 30 127, 129 to 138, 149, 151 to 177, 185, - 
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4. iy ETEEN 
221, 248, 249, 254, 285, 308, $8518, 322 to: B24, 330 to 345, 348 
350 to 352, 354 to 357, 356. to 356.875 to, 79), 63, 64, 371, to 


374, 880 to 410, 62, 70 to ‘aie! 78, 189; onja, 323, 328, 


328, 356, 367, 217, “218, a8 PBL 252, 89 ana 264, in this” 
Towed to thal plaintitt They aze’ 


Schedule A which have bedi all 
lands’ within the ambit of the Žomindary and-the Zemindar was 


entitled to the Melvaram therin. He purchased the kudivaram’ 


right in items 61 to 410 and succeeded to the-kudivaram right m 
the remaining items on the-deabh of his mother; : All these lands 


were Cultivated as pannai along-with the otkerpannai lands of the . 


estate. They are-clearly properties to be held-with the Zemindar7, 


in fact they are accretions tothe . Zemindar's - interest in the | 


4emindary. Following the decisions iof this Gourt i in Lakshmipatast 
v. Kandasami 1, Ramasami Kamaya Naik. Sundaralinigasami 


Kamaya Naik 2, and the Ramnad case3 we > disallow the haa 5° 


claim to these items, E 


The plaintiff also claims itera 57, 69, “155: “and 136 of Scha- 
dule C. Item 57 is a jewel usually worn-by women. ‘The 
Ist. defendant swears that the jewel was purchased for’ her. 
Considering that at that time the Ast: defendant was the oni y 
lady in the Zemindar’s family who could—have worn such 
a jewel we are inclined to believe her evidencé_and disallow the 
plaintiff's claim to this item. - “The! respondent admits. that the 
plaintiff is entitled to ilem~69:- Items 135=and 136 are loose 
pearls and rubies and the-Lst—defendant- “claims them as har 


_Stridhanam. She did. not- set up, this cliim in Ex. K and 


there is only her evidence in support of her ‘claim, . We.are not 
prepared to act on it. We thereforé allow the” plaintifi’s claim 30 
these two items. are — 


The lst respondent claims. ‘the cattle used- -for cultivating the 


pannai lands 7..¢. items 173. $0208. of Schedule- C. The appel- 


ant admits that if the pannii lands are held. “to be part of the 


.. Zemindary he would not be entitled to a shave ji in them. As re 


hold that the pannai lands are ‘appurtenant to. ‘the Zemindary we 
disallow the plaintiff's claim to" these items. . - The plaintif admits 
that the ist defendant is solel ly entitled tó. ‘item: 231 of tkis 
Schedule. The plaintiff accepts the Valuation’ _given by the lst 


respondent for item 229, viz., Rs.-1,300 and will be, entitled to 


- his share of this sum and not $ to Rs. 2,607 as claimed by him, 


it ILP, R. 16 M. 54. ~ (1893) ‘LL.B. 17. M. -P 422 at p. 446: 
e B. (1901) I; oe R 24 m. 613 -at 686, 


+ PER 
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Viswanatha- The 1st defandant argues that she ought not to have been made ~ 
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accountable for certain jewels said to have been given by her to 
her daughter and claims contribution from the partible properties 


` for the expenses connected with her daughter’s marriage. This 


claim was not made inthe Lower Court 4nd wetherefore disallow it, 
` The 1st defendant also contends that the Lower Court was. . 


‘wrong in making her liable for items 9, 11, 15 and 17 of 


Schedule D. Plaintiff's witness No. 48 who was the Ist defend: 
ants manager for a considerable time says that these items were 


‘collected by the Ist ‘defendant. She denies this but does not 


produce the bonds which should be in her possassion. In these | 
circumstances we agree with the Lower Court that she is liable to: 
the plaintiff for his share of these items. ; 

. The finding of the Lower Court will be modified accordingly. 

As the release Ex. II has been set aside, the plaintiff 
must deliver to the Ist defendant items Nos. 1 to 3 in. Schedule 1 
to that deed as they ate pannai lands and are -therefare- imparti- 
ble. In the`4th item and the movables in the same Schedule he 
is entitled to a half share and he must account bo the Ist defen- 
dant for the other half, 


Each party will pay and receive proportionate costs in the- ` 


appeal. 
The Memorandum of Objections is dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
Present :—Mr. Justice Ayling and Mr. J ustice Phillips. 


Secretary of State for India in ... Appellants ( (Defendant 
Council represented by the in all). 
Collector of Kistna 
v. | 
Komaragiri Janardhana Rao A Respondent ir in S. A, 


“No, 1089 (Plaintiff) 
Chamarthi Venkata’ Hanumantha +» Respondent in S. A. - 
Rao No. 1090 (Plaintiff. 

Nanduri Bhimaraju i ... Respondent in S. A. 
f No. 1091 Plaintiff.) 


Civil Procedure Code O. 40 R. 1—Receiver—Powers of—Terms of appoiniment 
—Aot IT of 1894, S. 15--Nomination of karnam by receiver appointed by couri— 


` Volidity—'' Proprietor’ —Court. 
The powers of a receiver appointed by the court depend upon the terms of his > 


appointment (subject to any modification the court may from time to time make) 


"3. A. Nos, 1089 to 1091 of 1914. an 2nd November -1915, 





as 


- 
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ghee Cae 
but ayes general powers of management are confers ed though subject to the contol 
of the court, the receiver is as the peišon t in lawful minggêmené otherwise then 
as an agent, servant, mortgagee or-lesseo s the ‘ “ proprictor™ and can validly exer- 
cise the power of nominating village’ “offers vested in thg M proprietor ” under A>t 
II of 1894. meth ear 
Whatever the amount of con Saal accused by the-coult on the receiver, tke 
court cannot be said to be in management so as to be saatat as the “proprietor,” 
Held, accordingly that a direction by the court that in ca in case of nominations of 
village officers, court’s sanction should be previously obfained did not justify tke 
Collector in treating the court as the proprietor and serving notices of nominatim 
on it and requiring appointments to be also made by it. 


Second Appeals against’ the decrees of fhe court of the 
Temporary Subordinate Judge of Hllore in A. 8. Nos, 226, 241, 
“and 243 of 1912 (transferred for disposal from Sub-court Hllore) 
preferred against the decrees ofthe court of the Principal District 
Munsif of Tanuku in O. 8. Nos, 309 to 311 of 1911. 

Government Pleader with P. Somasundaran for Appellant. 

P. Nagabushanam for L. A. Gana Aiyar and 
V. Ramesam for Respondents. 

The Court delivered the following . S 

Judgment :—These suits arise out of certain appointments 
to karnamships made by the Court Receiver of the Nidadavole 
Estate and reported to the Revenue Divisional Officer under 8. 15 
of Act II of 1894 (Vide Ex. P. Q~ and R. dated 9-8-1910). These 


appointments have to be made by the “ proprietor ” of the estate. - 
. The term proprietor is definéd in S. 4 of the Act, and includes 


any person who. is in lawful management of the estates other- 
wise than as agent or servant of the proprietor or as mortgagee 
or lessee. 

The first question for determination is whether the Receiver 
of the Nidadavole estate comes within this definition. Both the 
Lower Courts have answered this question in the affirmative 
and in our opinion rightly, subject to certain remarks which we 
shall come to presently. 

The powers of a Receiver appointed ` bya civil court under 
0,40 RB, lof the Civil Procedure Code (as in the present case] 
are entirely conditioned by the terms of his appointment, subject 
to any subsequent modification -by the Court- under which he 
holds the appointment. Clause (d) of the rule gives the Court 


complete discretion as to the powers to be conferred on the 


‘Receiver: and the Court may limit his powers in any way 
it thinks fit. But where the powers conferred amount to general 
. powers of management, the -effect of S. 4 of Act II of 1894 
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would appear to be to attach to the Receiver. the special powers 
conferred on a proprietor by the Act, and subject to any restric- 
tions arising out of the terms of his appointment, there can, we 
thin , be no question that he should be regarded as a a 
vain the meaning of the Act. 


The appointment order in the present case Ex. B, certainly 
seems to confer general powers of management: and we see no 
reason why the power of a Proprietor under the Act should not 


` be held to be included in paragraph 4 thereof, which authorises 


the Receiver to do such other Acts as may be necessary for the 
efficient administration of the property”, subject to the control of - 
the Court. We see nothing in -Ex. C, the memo. of standing 
orders for the Receiver’s guidance, which should be taken to affect’ 
these particular powers. In our opinion the “ establishment ’ 2 
in this connection does not include village officers. 


There is however an important limitation on the power 
conferred by para. 4 contained in the words “ subject to the con- 
trol of this Court.” The court referred to was the District Court 


-of Godaveri, in the Jurisdiction of which the Nidadayole Zemin- . 


dari lay, and which appointed the Receiver. But all the powers 
of contro] exercised by that court passed to the Sub-Judge of Ellore, 
to whose territorial jurisdiction the Zemindari was subsequently 
transferred. : As to what this “control” signified, it would in ` 
our opinion be unreasonable to hold that it was intended that 
no act of the Receiver should be valid without prior sanction or 
even subsequent approval of the Court; but on the other hand, it 
clearly includes the power of supervision and of limiting and 


directing the action of the Receiver in any direction. It isin | 


this sense that the order of the Sub-Judge Ex. IX becomes of 
vital importance in the present case. 


Before this order was passed we see no reason to doubt that 
the Receiver was in the position of a proprietor under Act II of 
1894, and competent to actas such. It has now to be consi- 
dered how far his position was modified by that order. 


It was passed by the Sub-Judge on 4-3-19J0 (5 days before 
the appointment of the plaintiff in these suits) on the petitions — 
presented by certain claimants to the Nidadavole Estate, objecting . 
to the action of the Receiver in two directions—(1) in submitting 
registers (apparently wrongly called nomination rolls) of village- 


a 
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officers under 8. 5 of Act IL of 1894, (5. in KEN to-ths 
localisation of certain mamul wet lands. 
The Receiver APPARSA aS « Ast ana aa and opposed the 
petitions. 
“The power of appointment aide S. 15. of the Act was nct 
directly in question ;-but it would presumably stand on the sams 
footing as his power of submitting registers under 9. 5; and the 


Receiver in fact seems to have claimed the full powers Of a prc- 
prietor under the Act. | - 

The Sub-Judge’s order is not altogether easy to understand ; 
and paragraph 9 is incomprehensible. - But he seems to hav; 
interpreted Exs. B and C as-implying that every action of ths 
Receiver (except in the way of granting casual leave) should receive 
the assent of the court; and he declares that the Receiver’s action 
in the two instances brought to notice was null and void, for 
want of the previous sanction of the court.:. 


The correctness of the interpretation of Exs. B and C is-a 
minor matter. We should certainly not interpret them in that 


‘| way ourselves and the difficulties in the way of management under 


such restrictions are obvious—especially if, as seems to be intendec, 
assent means prior assent. But it is for the court to say how % 
“will exercise the power of control reserved to-it by the appoint- 
ment ordet and it was the duty of the Receiver to obey. It was 
in this view, that a Bench of this court, of which ‘one’ of us was 
a member, rejected a revision petition presented by the Receiver 
against this order (vide Ex. X). 


What then was the effect of the order Ex. IX on the Receiv- 


` _ ers position as a “proprietor” under the Act ? It seems to us that 


he still remained as he had- been before “ the person in lawful 
management of the estate,” and therefore classed as a “ proprie- 
tor’. The purport of the order has already beer-indicated. Ib 
does not contain a prohibition in terms of all unauthorised action 
and even if it be taken that the opinion expressed was meant to 
be binding on the Receiver, it merely amounts to this. Tha 
Receiver was simply saddled with the duty of obtaining the assent 
of the court to his every action--a very difficult but not absolutely 
impossible position. 


We are now ina “position to consider the legality of ths 


- Collector's order, Fix. VIII, dated 20-6-1910 which it is’sougkt - 


to set aside as illegal. This order holds in effect that tke 
60 
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Sub-Judge anā not the Receiver is entitled to exercise the powers 
of a “ proprietor” under Act II of 1894 : and it directs that. in 


“future notices for nominations under the act should be issued 
to the sub-court only, thus treating the court as a proprietor. 


There are many objections to such a course as pointed out by the 
Subordinate Judge and it seems to us that the court cannot be 
deemed to be the “person in lawful management,” „for it only 


_ exercises control over the estate by the appointment of a Receiver: 


and until such appointment is unable to exercise any powers of 
management, Order 40 of the Civil Procedure Code. The order 
also cancels an order of the Head Assistant Collector accepting 
nominations to the same 3 karnamships by certain claimants to 
the estate. With this portion we have no concern. 

The order in so far as it affects the position of the Receiver 
is entirely illegal and the decree of the Subordinate Court setting 
it aside appears to be justified and should be confirmed. 

The decisions of both the Lower Courts on the 6th issue 
appears to-be correct. - + 

We dismiss these three appeals and memoranda of siiesials 
with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice 


Napier. . . f 

Varadaraja Mudali - . a. Appellant* Respondent 
' v. ; - Judgment-debior. 

Murugesam Pillai and others ` a. Respondents. 


Res judicata—Point of Preeedure—No res judicata when procedure altered by 
statute—Transfer of Property Act, S.99—Application rejected by reason of ~Renew- 
al of, after new Civil Procedure Code— Limitation Act, Art.-183, cls. (5) (6)—Issue 
of notice on application not in accordance with law—Limitation saved—~At the 
alleged starting point, decree not to be barred. 

Art. 182 .of the Limitation act should receive a fair and liberal and not too 
technical a construction 50 as to enable the decree-holder-to obtain the fruits of his 
decree. 

The issue of a notice under, 0, 2l, R. 22, Civil Procedure Code is” sufficient to 
save the bar of limitation though it is issued on an application “ not in accordance 
with law” within the meaning of ol. (6) of Art. 182. -> 

A decision on a question of procedure cannot be treated as 3 tes judicata when 
the procedure itself is altered by the statute. 

On an application by the decree-holder in 1908 for the sale of the attached 
properties, nobice was issued but the application was ultimately dismissed as the 


` property was subject toa mortgage in favour of the decree-holder and the sale of 





“" ALA. ALO. No. 67 of 1914. 19th August 1916. 
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the property in those sircumstances was prohibited by §.'.99 of the Transfer of 
Property Act. In 1911, aftor the passing of the new Civil Procedure Code, the 
application was renowed by- the decree-holder. ' It was then contended that the 
application was barred bacause it was more than 8 years from the last “ application 
in accordance with law”, the application of 1908 being not in accordance with law 
inasmuch as if prayed for a relief which could not in law be granted. It was also 
contended that the application was barred by the principle of res judicata. 

Held, that the application was in time boing within 8 years ‘of the issue of the 
notice on the application of 1908 and was not also barred by res judicata. 

A fresh starting point can be availed of under Art. 182 only if at the date of 
the alleged starting point, the-decree is not barred. 


Appeal against the decree ‘of the District Court of Tvichino- 
poly in A. S. No. 632 of 1912, preferred against the decree of the 
Court of the District Munsif of. Namakal in E. P. No. 812 of 
1912 in O. S. No. 253 of 1894 on.the file of the Court of the 
District Munsif of Trichinopoly. 

T. R. Venkatarama Sastriar for Appellant. 

K. S. Ganesa Aiyar for Respondent. 

The Court delivered the following 

Judgments :—SAdasiva Aiyar, J—The judgment-debtor is 
the appellant. is learned Vakil Mr. T. R. Venkatarama Sastriar 
has raised two contentions in his arguments before us, those two 
contentions -being :— 

(a) that the application in execution made by the decree- 
holder dated 4th March 1908 was barred by. limitation and, 

(b) that the relief prayed for in that application could not 
be granted to the decree-holder, the matter being es judicata 
against the decree-holder by reason of a prior execution petition 
dated 13th September 1905 praying for the same relief having 
been dismissed on the ground that by S. 99 of the Transfer-of 
“Property Act the decree-holder could not brin» to sale the attached 
property subject to the decree-holder’s own mortgage in execution 
of the money-decres, though that decree was obtained on a cause 
of action other than the mortgage document. (Some other conten- 
tions suggested before us need not be noticed as they have not been 
raised in the grounds mentioned in the memorandum of appeal.) 

Contention (a) on the question of limitation is based on the 


argument that the application of 13th September 1905 was not” 


in accordance with law as it prayed for a relief which could not be 
legally granted by the court and that an application not in accord- 
ance with law cannot furnish a fresh starting point of limitation as 
the expression used in cl. 5 of Art. 182 of the Limitation 
` Act is “the date of applying in accordance with law to the 
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proper Court for execution, or to take some step in aid of 
execution of the decree or order.’ But the learned District 


. Judge does not rely on cl. 5 of Art. 182 but on cl. 6 of 


the same article. Mr. Venkatrama Sastriar therefore further 
argued that clause 6, though’ it used the wide phrase “ the 
date of issue of notice to the person against whom execution is 
applied for to show cause why the decree should not be executed 
against him ”, must be confined to the date of the issue of such 
notice in respect ofan execution application made in accordance 
with law and ought not to be’ extended to the date of issue of 
notice in respect of an application not in accordance with law. 


(The execution petition of 1905 was dafed 13th September 1905 |. i 
` and the date of the issué of such notice seems to have been Spout ; 


a week later). Isee no sufficient reason why the words “ 
accordance with law” found in cl. 5, should be introduced ee 
clause 6 when the legislature has not thought fit todo so. Mr. 
Venkatrama Sastriar argued that if those words are not introduced 
the inere issue of a notice in respect of an executiori petition ` 
which is itself barred by limitation might be contended to give 
a fresh starting point for limitation. The answer to this objec- 
tion is that a fresh starting point can be given to a right to sue 
or to apply only when the right had not become barred on the 
date of the alleged fresh starting point and that a right to sue to 


` apply once barred by limitation cannot be revived. .This was the 


ariswer made to a similar argument addressed for the judgment- 
debtor in the case reported in Jamna Dut v. Bishnath Singh 1 


Next it was argued that the issue of notice in respect of an 
execution applicaticn not made to the proper court might be con- 
tended to give a fresh starting point of limitation if clause 6 was 
given too wide an interpretation, The answer to this objection 
is that an application made to a court having no jurisdiction will 
be treated as waste paper arid the notice issued on such an applica- 
tion by such a court is also of no value in the eye of the law. 


_ Article 182 should receive a fair and liberal and not too techni- 
cal a construction so as to enable the decree-holder to obtain 
the fruits of his decree. That the language of the article ought 


‘not to be strained in the Judgment-debtor’s favour has been held 


in numerous cases Which, are quoted at page 470 of Rustomjee’s 
Book on Limitation. In Deo Narain Singh v. Bhagwat Naik 2. 
“FZ, (9909) 6 A. L. J. R., 944 2. (1911) 101. ©. 411. 
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Mookerjee and Caspers JJ. held that the i issue of a -notice PA 
S. 248 ofthe old Givil Procedure Code was sufficient to save a 
“decree from the'bar of limitation under the old, Arte 179 correspon- 
ding to present Art. 182 even though it was issued upon an appli- 
cation which was not in accordance! with law. 

In Kamakshi Pillai v. Ramasamy Pillai 1 Miller and 
- Munro, JJ. held the same view following. O., M. S.A. 87 of 1905 
and Pachiappa Achari v. Poojali Seenan 2} I am prepared 
to follow these two decisions andithe decision in Jamna Dut 
v. Bishnath ‘Singh as the dangers alleged to arise by giving 
too wide an ‘interpretation to clause 6 are not real dangers as I 
have already tried to point out.’ The case in Kamakshi Pillai v; 
Ramasamy Pillai 1 does. not expressly refer to clause 5 of Ari, 
- 179 of the old Code corresponding to clause 6 of the present Art. 
. 182 and in some of the other cases quoted before us, the appli- 
cation for issus of notice was itself treated asastep in aid of 
execution so as to fall under clause 4 of Article 179 of the old 


Code (corresponding to clause 5 of Article 182 of the New Limi- | 
- tation Act). However, the decisions in Deo Narain Singh v. Sri . 


Bhagawat Naik * and Jamna Dut y. Bishnath Singh ? refer to 
‘clause 5 of Article 179 and are-direct authorities which, as I said, 
I shall follow. I would therefore over- rule’ the first contention 
as to limitation. i ; y 

As regards res NN tke dismissal -f the earlier appli: 


-cation of 1905 was based on the then existing law of procedure 


when properties are sought to be brought to sale after they are 
attached subject fio a mortgage in'the decree-holder's own favour. 
A decision especially on a question of procedure cannot be treated 
. AS res judicata when that procedure itself is changed by the 
“statute law. Where substantive rights are decided in an 
order passed in execution proceedings, such decision is, no doubt, 
res judicata in subsequent execution applications. See Fyapuri 
Goundan v.Chidambara Mudaliar 5. The only judicial deter: 
wination on the application of 1905 was that on the procedure 
law as it then stood, the decree- Holder could not pursue the line 
of remedy which he then wanted to follow" The new remedy 
“in execution given by the new statute created a new right to 
apply. in execution for the remedy formerly disallowed andthe 
I. (1907) 18 Mi I. J. 14. " * 2," (1905) I. L. R. 28 Mad. 557. 


3. (1909) 6 A. D.J. R. 944. 9. °° <4. (1911) 10 Ind. Cas., 411, 
5. (1919) L L. R. 3TA. 816 s, 0, 24 MI L, J: 25, 
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dismissal of a former application on the ground that there was then 
no right to apply for that particular line of remedy cannot be res 
judicata when the new right to apply is relied on. A plaintiff 
can maintain a suit on a new cause of action which did not exist 
when he brought a former suit for the same relief though that 
suit was dismissed’on the ground that the plaintiff was not enti- 
tled to that relief: on the cause of action on which he based it. 
A decree-holder can, therefore, it seems to me, similarly, maintain 


` an application for a new line of remedy granted by a new statute 


even though his former application for the same relief had been 
rejected before his right to the new relief arose. It was said by 
the Privy Council in Amanat Bibi v. Imdad Hussain 1: " But if it 
be established that the respondent was mortgagor in 1854 with 
the right of redemption, why should he be barred of his right 
merely because at an earlier date” (1853) “he may have had no 
right to the property at all?” (The respondent had brought a 
former suit for possession basing his right on an alleged proprietor- 
ship right created in 1853 and had failed’in that suit). "The 
respondent's present claim certainly did not arise out of the 


_ cause of action which was the foundation of the former suit.” Let 


us again take a case where the brother of the husband of a child- 
less Hindu widow sued during her lifetime for recovery of pro- 


` perty in her hands on the ground that he and her husband were 


undivided in interest and she took unlawful possession of the 
property and his suit was dismissed on the ground that he and 
his brother were divided in interest and the properties sued for 


‘belonged to his brother solely. If after the dismissal of such a 


suit, the widow conveyed the properties to him and he again sued 
for possession on the strength of that conveyance, his new claim 
cannot surely be defeated by the plea of res judicata. I see no 
difference in principle whether the second suit or application is 
based on a new cause of action or on a new right created in the 
plaintiff or applicant by new statute law. The whole question 
has-been elaborately considered by Sir Bhashyam Iyengar, J. in 
Ramaswami Aiyar v. Vythinatha Aiyar 2, and it is difficult to 
add anything useful to the considerations mentioned in his Judg- 
ment as to the principles to be applied by a Court in coming to 
a decision on the plea of res judicata. I would, however just 
refer to “the two cases in Alimunnissa Chowdhurant v. Shama 


1. (1888) L. R. 161. A., 106, 111 and 112. 
2. (1908) I. D. R. 26 M. 760, s, c. 13 M. L. J. 448, 
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Charan Roy land Baij Nath- Goenka v. Padmanand Singh 2, 
in which it was held that a fresh suitlor application will Jie even 
though a former suit or application of similar nature was decided 
on an erroneous view of the law. between the same parties.- 
I would, in the regult, dismiss the appeal. with costs.. 
“Napier J.—I agree. o 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Tyabji. 


Davuluru Vijaya Ramayya ` -- Appellant* (1st defendant.) 
è V. 7 nee P fi 
Davuluru Venkatasubba Rao and Respondents. (Plaintiffs and 

others, defendants Nos. 2 and 8). 


Civil Procedure Code O: 82 R. 7—Refcrence to arbttration pending suit with- 
out leave of Cowrt—Voidabdle at the option of minors—Swit to declare decree nct 
binding—Maintainability 'of—Compromise by ‘father, not guardian ad litem— 


Voidable nevertheless—Eaercise of option by minors to avoid—Effect on sutt—Prior , 


suit for partition—Re-opened with respect to all parties. 7 

A suit will lie at the instance of a minor. “party to a suit for a declaration that 
a decree passed in that suit-in accordance with an award on a reference ponding 
the suit cannot bind him as Court’s leave was not obtained for the reference under 
0. 32 R. 7,0. P.C., f 4 f - 

In a suit for partition in which the present ` plaintiffs (minors) their brother 


and.their father were party defendants, they being represented by their brother as ` 


guardian ad litem, there was a reference to arbitration and a decree was passed in 
accordance with the award. The plaintiffs, their brother and their father appealed 
and pending the appeal, a compromise was entered into by the father which was 
recorded and made into a decree of Court. Leave of the Court was not obtained 
either for the reference or the compromise. Be : f 

Held that both the original and the appellate deorees were avoidable at the 
option of the minor plaintiffs and the effect of such avoidance was to reopen the 
suit for partition. r i 

Held further that in the circumstances-of the case, the suit was reopened not 
only with respect to the plaintiffs but with reference to all the parties to the suit. 


Second Appeal against the decree of the Court of the Subor- 
dinate Judge of Masulipatam in Appeal Suit No. 26 of 1913 
preferred against the decree of the Court of the Additional District 


Munsif of Masulipatam in O. S. No. 91 of 1911. 

` The Ist defendant in the suit was the appellant before their 
Lordships. The suit was for a declaration that the compromise 
decree in A. 8. 504 of 1907 on the file of the District Court, 
Kistna, obtained’ by Ist defendant did’ not bind the plaintiffs, to 
set aside that decree and to put the- plaintiffs and 2nd defendant 


* B A. No: 1192 of 1918. l “ 16th September, 1915. 
1. (1905) I. L. R. 820. 749. 2. -(1912) I. L. R. 89 C. 848. 
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in possessicn of ihe plaint mentioned properties or for recovery 
of plaintiffs’ share in the same frem the 1st defendant. 

The facts admitted by the parties or found by the courts 
below were as follows. 

The Ist defendant, the paternal uncle’s son of the plain- 
tiffs and 2nd defendant, brought O. S. 416 of 1905 against 
the plaintiffs, the 2nd defendant and their father for partition on 
the ground that, jbe family was undivided. At the request of 
both parties, that suit was referred to an arbitrator who gave his 
award. Some months after the award was passed, .the 2nd defen- 
dant moved the court to set it aside on the ground that he had ' 


- attained majority even by the time the suit was referred to` 


arbitration. His petition was rejected. Subsequently he presented 
a petition as guardian of the plaintiffs, who were minors to set 
aside the award on the ground that the sanction of the court had 


- not been obtained on behalf of the, plaintiffs to refer the matters 


in dispute to arbitration. That petition also was rejected and 
a decree was passed on the award. . Against that decree, the 2nd 
defendant, on his own behalf andas guardian for plaintiffs, and 
their father preferred an appeal, A. S. 504 of 1907 referred to above. 
In that appeal a compromise was effected by which the Ist 
defendant was given the properties sought to be recovered by the 
suit of the plaintiffs, and the plaintiffs’ branch was allowed to 
enjoy the rest of the family properties. A decree was accordingly 
passed in terms_of that compromise. No sanction of the court was 
obtained by means of a petition on behalf of the plaintiffs either 
when the suit was referred to arbitration by the court of First 
Instance or when the compromise was entered into in the 
Appellate Court. 

. The Lower Appellate Court held, reversing the decrée of 
the Court of First Instance, that the compromise was voidable at 
the instance of plaintiffs on the ground that the sanction of the ~ 
court, required by S. 462 of the Code of 1882, was not obtained 
on their behalf. It, however, held that the compromise was 
binding on the father of the plainiifis and on the 2nd defendant, 
‘who was then a major. It therefore gave a decree to the plain- 
tiffs for the recovery of their shares of the suit properties. 

' The points argued in Second Appeal were :— . 
(1) Sanction of- the. court should have been presumed in the 
circumstances of the case, 


“at 
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(2) The effect of setting aside the compromise decree in appeal 

was to restore the award decree of the Court of First Instance and 


the decree appealed against was in any. View wrong,. A 
and (3) Even if the compromise! decree in appeal and the 


award decree in the First Court,. were held not binding on the. . 


plaintiffs, the Lower Appellate Court should have restored the 
status quo ante, i. e., should have directed the restoration to its 
file of O. S. No, 416 of 1905 and its disposal on the merits. 


The case was heard by their. Lordships Mr. J ustice Ayling . 


and Mr. Justice Hannay in the first instance. 

The Court delivered the following 

Judgment :—The first point argued for appellant is that as 
_ the compromise was entered: into by plaintiff's father and not by 
- their guardian ad litem (who was their brother, the present 2nd 
defendant) no sanction of the Court was necessary under S. 462 
of the old Code of -ivil Procedure. Reliance. is placed on Ganesha 
Row v. Tuljaram Row 1 which, however, affords no support for 
such a contention. It is not denied that if plaintiff's father had 
been representing the interests of his sons in Appeal Suit No. 504 
of 1907 he could not have entered into a valid compromise on 
their bebalf without the leave of thè Court so as to bind them : : 
We cannot accept the suggestion that when he had no responsi- 
` bility for them, and when their interests were entrusted to another 
person he should have larger powers to bind them. We have no 
hesitation in rejecting this contention. - 

It is next argued that although the compromise was entered 


into without the leave of the Court, iti is only voidable by plain- — 


tiffs if they can show that it was prejudicial to their interests. 
Reliance is placed on Aman Singh v. Narain Singh 2. We have 
carefully considered that ruling and do not think it ig of any use 


to the appellant. In that case the Court appears to have considered - 
the propriety of the compromise from:the point of view `of the. 


minors’ interests and to have sanctioned it; though this was after 
: and not before it was entered into. It is not suggested that any 
thing of the kind was done here ; the Court simply recorded the 


compromise under S. 375 of the.old Code of Civil Procedure and - 


passed a decree in accordance therewith. This does not amount 
to sanction, vide Kalavati v. Chedi Lal’. So far as appears, 
the propriety of the pai from the point of view-of the 


1. (1909) 6M.L 7. 825, a. son I. L. R. 20 A. 98, 
| 8. (i895) LL. R, 17 4.5 
61. 
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minors’ interests was never considered at all hy the Court. We 
must therefore hold that the pom rene ig voidable by the 
plaintiffs in this case. 

Lastly it is urged that the decree directing the return by the 
appellant alone of a portion of the items recsived by him under 
the compromise decree is inequitable ; and that his claim to plaint 
item No. 3 embodied-in issue 4 must be decided. This appears 
to be so. = 


In order to frame a proper decree (apart from the portion 
declaring the razinama and decree in A. S. No, 504 of 1907 to 
be not valid and binding on plaintifis) we must call for findings 
on the evidence on record on issues 4, 7 and 9. Two months are 
allowed for submitting findings, and 7 days for filing objections. 

In compliance with the above order of this Court, the Subor- 
dinate Judge submitted the following 

FINDINGS :—As directed by the High Court, I beg to 
record the following findings on issues 4, 7 and 9. ` 

2. Issue 4.—Item No. 8 (lacre and 14 cents in Survey No. 


- 96) is admitted by the 1st defendant to be the ancestral property 


of himself and plaintiff's late father, vide his deposition. There 
is no proof that it was plaintiff’s father’s exclusive property. 

3. In 1906, Ist defendant, who was the Kurnam, sued 
plaintiff's father for recovery of some lands including the one in 
question, on the ground that they were Service Inams, and could 
not therefore be held by a non-office-holder, vide Ex. A; and 
it was then decided that the land had lost the nature of “ Service 
Inam” and was held by the plaintifi’s father as “ Seri” under the 


Gemindar. Even if it was a Service Inam on the date of its . 


transfer by plaintiff's father to first defendant under the compro- 
mise, the transfer was not valid in view of S. 5 of Madras Act III 
of 1895, and even if the Inim was enfranchised subsequent to 
the alienation, 1st defendant is not entitled to the land as against 
the plaintiffs, vide Narahari Sahu v. Sira Korithan Naidu 1. When 
a Service Inam is enfranchised it becomes family property. I, 
therefore, find the 4th issue for plaintiffs. 

4. 7th Tsswe.—It has been held in Lakshmana Ghetti v. 
Chinnathambi Chetti 2 that an award passed on a reference made 
to arbitrators in a pending suit would not bind the minors, when 
leave of the Court was not obtained under S. 452 of the old Code 

1. (1918) 19 I. O. p. 881. “9. (1900) I. L. B. 24 M. 896. 
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of Civil Procedure, The lst defendant’s vakil relies on the deci- 
sion to the contrary reported in Hardeo Sahai v. Gauri Shankar 1 
affirmed recently in Lutawan v. Lachaya ? I am bound 
to prefer the Madras ruling and therefore find thatthe award is 
not binding on the plaintiffs: 


5. 9th Issue—Hven if the award was not superseded by the 
decree in appeal, plaintiffs can claim the suit properties, as the 
award as well as the compromise are not binding on them, 
vide Ganesha Row v. Tuljaram Row 8. I find accordingly on this 
issue. 


[This Second Appeal came on for final hearing after the 
return of the findings. of the Lower Appellate Court upon the 
issues referred by this Court]. 


V. Ramdoss jor Appellant :—The award itself is binding on 
the minor and that, even if it isnotso binding, when a decree has 


been passed on the basis of it, that decree cannot be interfered 


with-eyen at the instance of a minor, The word ‘‘agreement” in 
S. 462 of the Civil Procedure Code of 1882 does not include an 
agreement to refer to arbitration and sanction of court is not 
necessary for an agreement to refer through court because it is 
not.an adjustment of the suit under O. 23 R. 3 of the Code. 


My submissicn is that O. 23 R. 8 does not-apply and that 
the words “ agreement or compromise” should be given the same 
meaning in O. 23 R. 3 and 0.32 R. 7 of the Code. Lakshmana 
Chetti v. Chinnathambi Chetti 4 is distinguishable because there 
the reference was not through court; see p. 330. 


Hardeo Sahar v.. Gauri Shankar } is authority for the posi- 
tion that a reference to arbitration pending suit which is made a 


rule of court is not a compromise and does not require sanction_ 


under O. 82 R. 7. The observation at p. 37 is authority also for 
the position that when a decree has been passed on the basis of 
the award it cannot be set aside even at the instance of a minor. 
- The matter is set at rest really by the decision of the Privy Coun- 
cil in Gulam Khan v. Mahommad Hussain ® see pp. 177, 181 ane 
186. The effect of this decision is that want of. sanction under 





1. (1906) I. L. R. 28 A. p. 35. 2, (1918) I. L. R. 36 A. p. 69. 
8, (1918) I, L. R. 36 M. p. 295. _ 4, (1900) I. L. R. 24 M. 326. 
5. (1902) I. L. R. 990.167, 
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S. 462 is not an objection to the validity of an award through 
court.—See p. 188. - 

See also Venkatachala Reddi v. Rangiah Reddi 1. 

The word “ agreement” must be understood in the same 
way in O. 28 r. 3 and 0.82 r. 7. < 

In Chengal Reddi v. Venkata Reddi 2 an agreement to be 
bound by the oath of the opposite party was held not to come 
within S. 462. Sheo Nath Saran v. Sukh Lal Singh 8, holds 
that it is not all agreements with reference to the suit that come 
within 5. 462, Lutawan v. Lachya 4, Annandakrishna Dey v. 
Jogendra Nath Dey 5. Further-an order of Court referring to 
arbitration is in effect a.sanction of Court. The order sanctioning | 
compromise need not be express, 3 

Again a decree having been passed on the award, under 
S. 522 the decree is final and cannot be set aside even if the 
award is illegal for want of sanction of Court. Baicha Sahib v. 
Abdul Gunny 6. , 


Even if the award is ab initio void, the decree is final, Kanakku 
Nagalinga Naik v. Nagalinga Naik |, Suryanarayana Rao vy. 
Sarabhaiah 8, E 

Lastly, if the decree in the prior suit is set aside at all; it 
must be set aside altogether. and the parties must be restored to 
their status quo ante. The Lower Appellate Court has set aside 
the decree as against the plaintiffs and decreed to them their 
share of the properties allotted to the Ist defendant under the 
‘award and the compromise. It must have directed the restora- 
tion to its file of O, S. 416 of 1908. See Khajooroonissa v. 
Rowshan Jehan 9, Lakshmana Chetty v. Chinnathambi Chetty10, 
Manohar Lal v. Jadunath Singh1, Ganesh Rao v. Tuljaram 
Rao! is authority for the position that the decree must be 
completely set aside. 

P. Nagabhushanam for Respondent :—- 

The award was superseded by the decree and cannot now, 
be relied upon. The cases relied on the other side do not decide 
that a suit like the présent is not maintainable. They only lay 





1. (1911) 21 M.L J. 990 (996.) 2. (1889) I.L BR. 19 M, 483. 
8, (1899) I. L. R. 27 C, 229. 4, (1918) 1. D. R. 36 A. 69 F. B. (71), 
. (1908) 8 0. L. J. 294, (298). , 6. (1918) I. L. R. 88 M. 256. 

(1909) I. L. R. 32 M. 510. _ 8, (1911) 21 M. L. J. 263. (P. B.) 


5 
T. 
9. (1876) I. L. R. 20. 184 P. C. 10. (1900) I. L. R. 24 M. 326 1381). 
11. (1906) I.L.R. 28 A, 585. 12, (1913) I. L. R. 36 M. 295. 
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down a an appeal will not lie Tan a decree basa on an 
award, becdéuse the code does not provide for.an appeal, Gulam 
Khan v.. Muhammad Hassan 1. In Batcha Sahib v. Abdil 
Gunny 2 there was no question of a'minor. Barhamdeo Prasad 
v. Banasst Prasad 3 lays down that there is a right of suit in such 
a case. Karmali Rahim Bhoy v. Rahim Bhoy Habi Bhoy 4 shows 
that a compromise decree not sanctioned by Court will be set asid2 
at the instance-of a minor either by sui‘ or by review. 


S. 462 of the Code does not exclude a suit at the instance of 
the minor concerned. Trevelyan on Minors, p. 318. In Ganesha 


Row v. Tuljaram Row 5 there was a suit. A reference to arbi- ` 


tration is an agreement within the meaning of S. 462 of the Code 
and if it is not sanctioned by the Court, itis invalid and can be ses 
aside bya minor. Lakshmana Chetti v. Chinnathambi Chetti 6. 


Lutawan v. Lachya 7 is distinguishable because that was a case 


merely of an appeal. 


‘The expression “ agreement with reference to’ suit” ir 
O. 32 R. 7 is wide enough to cover the case of reference tc 
arbitration while the sapii On in 0. 28 R. 3 is only “ adjust- 
ment”; 


The decree of the Lower Appellate Gont is right. O. 5. 416 
of 1905 ought not to be allowed to. be restored to its file. The 
effect of setting aside a decree is not to-revive infructuous ‘pro+ 
ceannas taken-before it. 


The- Court delivered the following 


Judgments :—Tyabji, J.—The present plaintiffs who are 
minors were parties to Original Suit No. 416 of 1905 which had 
been instituted by the present 1st defendant for partition. That suit 
was in the First Court referred to arbitration (by orders in Novem- 
ber 1906 and March 1907). The award was dated 9th April 1907 
and a decree passed in accordance with it. The present plaintiffs’ 
father appealed from the decree passed on the award (A. 8. No, 
504 of 1907). The appeal was compromised and a decree was 
purported lo be passed therein by the consent of the parties. The 








1. (1902) I. L. R. 29 O. 167 at 182, 183, 185. 

2, (1913) I. L. R. 38 M. 256. 8. (1901) 3 ©. L. J. 119 (129). 

- 4. (1888) I. L. R. 13 B. 187 (146), 5.” (1918) 1... R. 36 M 295 at 301 P. g 
6. (1900) I, L. R. 24 M. 826 (380), T. (1918) I. L. R. 86 A. 69. 
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present suk is to have it declared that the consent decree does 
not bind the plaintiffs, to have it set aside, to obtain possession of 
the properties mentioned in the plaint, and other reliefs. i 
It is admitted that neither the reference to arbitration 
nor the consent decree was with leave of the court under O. 32, 
R. 7 (S. 462 of the Civil Procedure Code, 1882). I shall in the 
rest of my judgment refer only to the Code of 1908 though most 
of the decided cases are of course on the Code of 1882. Atan 
earlier hearing it was held by this Court that the compromise. 
was on this ground voidable by the plaintiffs, and findings were 
called for. The finding on the 4th issue is admitted to be one of 
fact which we cannot question in second appeal. The other 
findings are contested. 


It is contended for the appellant that as the consent decree 


in appeal is inoperative, the decree passed in the original .court 


must revive, and that, as that decree was passed on an 
awaxd, it cannot now be set aside, but has become final, 


The respondent in answer contends in the first place that 
the decree on the award was finally and effectively set aside by 
the appellate consent decree, notwithstanding. that she plaintiffs 
elect to avoid the latter. But the plaintiffs having elected to 
avoid the consent decree must do so in toto so far as they are 
concerned, and cannot, after avoiding it, rely upon it for the 
purpose of rescinding the decree which it purported to supersede, 
and which it would have superseded only if it had been of any 
legal effect. 

The real point on which the parties are at issue is, the appel- 
late consent decree being ont of the way, to what extent is the ` 
decree on the award binding on the minors? The appellant’s 
argument is based on two cases decided by the Allahabad High 
Court which are, directly in point: Hardeo. Sahai v. Gauri 
Shankar 1, and Lutawan v. Lachya 9; The grounds on which 
the first of these decisions proceeds are :— ' 

(a) that Schedule II to the Civil Procedure Code, 1908, 


relating to arbitration proceedings, contains special proceedings 


which are not subject to 0.82 R. 7; 

(b) that there is nothing in Schedule II requiring the Court 
to give leave to the parties to make the application for a reference 
to arbitrations where minors are concerned ; 


1.. (1906) I. L. R 28 A. 85. | 2. (1918) I. L.R. 86 A69, 
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(0) ‘that an application made cider Schedule II paragraph 
1 ig very different from an agreement! or comproinise contemplated 
by Order 32, Rule 7; and 

(d) that assuming that Order! 32, Rule 7 applies, and has 
been violated, once a decree is passed in accordance with the terms 
of an award, it can only be impeached on one of the grounds 


mentioned in Schedule, II, paragraph 16, that is only if, and in ` 


so far as, (i) the decree is in excess of or (ii) not in accordance 
with the award. 


In the second case above alluded to, Lutawan v. Facha 1 
Richirds, C. J., and Ryves, J.,.approve of the decision in Hardeo 
- Sahai v. Gauri Shankar 2; Banerji J. proceeds on a different basis. 


I shall deal for the present 0 only ‘with the first three reasons 
above stated which are cognate to each other. 


With all deference I cannot agree that arbitration proceedings 
can be considered to be special, in the sense that acts of the 
guardian ad litem or. next friend of a minor. —I shall include both 
in the term guardian ad litem—in regard to those proceedings, 
are unaffected by O. 32 R. 7, which defines the powers of guard- 
ians’ The first step in arbitrations is that the parties should. 
agree to refer; it is also contemplated that they: agree upon the 
arbitrator. (Schedule II, paragraphs 1, 2,7, 17). Sse Ghulam 
Khan v. Muhammad Hassan 3, and Lusmi Bai v. Hae Widina 
Cassum +t. Where the parties are before the Court as plaintiffs and 
defendants in a suit, and any of them is a minor, such agreements 
- on behalf of the minor can-bs entered into only. ab the instance of 


the guardian ad litem: O. 32 R. .5. It would be supererogation to l 


expect that whenever any enactment' contemplates the doing of 
any act by the guwdian ad ‘litem (e. g., entering into an agree- 
ment on behalf of the minor) the provisions contained in O. 32 
Rr. 6, 7, which define the powers of'a guardian ad litem should 
: be repeated in that enactment. To say that those provisions are 
. motto be given efect to unless they are repeated in every ‘other 
Act is to make them a dead letter ‘where they stand. If the 
provisions contained in the Civil’ Procedure Code are not to 
govern arbitration proceedings as laiddown ina schedule to the 
same Act what force can they have, in regard to any independent 





1. (1918) I. D. R. 38 A. 69. -- 2% (1906) I. DO. R. 28 A. 85, 
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enactment? See Mahadeo Balkrishna v. Krishnabai 1 referred 


to in Vithaldas v; Dattaram 2 during arguments. 


Here I may refer to an argument of Richards, C. J “and 
Ryves,J. in Lutawan v. Lachya 3, viz., that in Schedule II para- 
graph 1 the expression agree is to have no different force from 
the term desire, the latter word being what was contained in S. 506 


‘of the Code of 1882. But where a particular word is altered in 


a provision which is in other respects re-enacted, it is hardly 
permissible to interpret the latter provision on the basis that in 
spite of the alteration, the enactment will have thesame force as 
if the original word had been retained. It seems to me that the 
legislature substituted for the vague expression desire the more 
definite expression agree, which is legislatively defined, and fre- 
quently interpreted judicially. But in the present case reading 
the word “ desire” for “agree” cannot support the argument 


‘based upon it. For the desire of a minor to refer to. arbitration 


must in the first instance be communicated to the’ other parties _ 
concerned and then to the Court through an application made by 
his guardian ad litem, and as the order granting the application can 
be made‘only by the consent of the parties, it must be sanctioned 
by the Court on behalf of the minor; Ghulam Khan v. Muham- 
mad Hassan t, Luamibai v. Haji Widina Cassum 5. 

The learned Subordinate Judge fallowed Lakshmana Chetti 
v. Chinnathambi Chetti 6 considering it to be directly opposed to 
the Allahabad decisions above mentioned. - It is there decided 
that as the award therein was not made after a reference by the 
Court,:it could only be taken cognizince of (if at all) as an adjust- 


é ment of the suit (Order 23, Rule 3). The Court-assumed, with- 


out deciding, the correctness of the view expressed by Starling,J, 
in Samibai v. Premji Pragii 7 that “an agreement to refer coupled 
with the award resulting from the reference may be treated as an 
adjustment.” Venkatachala Reddi v. Rangiah Reddi 8. The 
grounds for making this assumption have become stronger since - 
Lakshmana Chetti v. Chinnathambi Chetti 6 was decided as a 
similar decision is given by Jankias, C. J..ani Starling, J. in 
Pragdas v. Girdhardas ¥ and it is not rejected in Tincowry Dey v. 
Fakir Chand Dey! and Venkatachala Reddi v. Rangiah Reddi.8 





1. (1896) Printed Judgments B. H 6.609. 2. (1901) I L. R. 26 B. 298, 

8. (1913) I. L. B. 36 A. 69 . 4. (1902)I L. R. 29 G. 167 at 178.. 
b. (1899) I.L. R. 28 B. p. 629. |, 6 (1900) T. L, R. 24 M, 826. 

7. 11895) I. L. R. 20 B. 304. 8. (1911) 31 M. L.J 990, 996. 

9, (1901) I. L. R. 26 


B.76. 10. (1902) I. L. R 300. 218. 


PART XIIL] THE MADRAS LAW JOURNAL REPORTS. 475 


The result of Lakshmana Chetty v. Chinnathambi Chetty 1 
in the light of the later cases: may be taken to be that (1) where 
there is an agreement to refer to arbitration, followed (without 
the intervention of the Court) by ah award, -the two together 
may form “ such an agreement, compromise or satisfaction ” as 
has to be recorded by the Court under O. 23, R. 3 and in accor- 
dance with which a decree has to be passed : and (2) that in such 
a case it is necessary ifany minors are concerned that -leave of 
the Court should be obtained under O. 32, R. 7 either before the 
submission to arbitration or after the award, otherwise the award 
cannot take effect as such agreement, compromise or satisfaction. 
Hence unless leave has been obtained, the minor is not bound by 
it: the Court must proceed with the svit so faras he is concerned, 
and cannot merely pass a decree in accordance with the award. 

In the present case we have a reference through the Court, 
and the gist of this part of the appellant’s argument is that such 
a refevence is not an agreement or compromise within O. 32, R.T; 
The decision of this question depends in the first instance upon 
the provisions of the law relating to references through the inter- 
vention of thé Court, to which I shall presently refer more fully. 

It seems to me, however, a legitimate argument’on the side 
of the respondents to rely upon the following words in Lakshmana 
Chetty’s case 1: ““ The effect of the submission was to take away 
from the Court the power of -adjudicating upon the rights of 
the minors, and to leave such adjudication to a private tribunal. 
Such an agreement seems to us to be clearly one falling within 

. S. 462 (O. 82, R. 7) of the Civil Procedure. Code.’ Thus a 
submission to arbitration without an order of the Court pending 
a suit, was considered by the Court to be ‘an ‘agreement of the 

“nature referred in 0.32, Ri 7. The opinion so expressed is 
opposed to the view taken in Hardeo Sahai v. Gawri Shankar a, 

- unless it can be shown that there is nothing common babakan 


“. such a submission anda submission through the Court. But 


_ the preliminary agreement to refer (on which an application to 
the Court under Schedule II paragraph “Lis subsequently based) 


must be exactly of fhe same nature as that which the Court was. 


considering in Lakshmana Chetti v. Chinnathambi Chetti 1 
This preliminary agreement must always be entered into uf 


of Court. It is only after such an agreement has already been. 





1. (1900) I. L.R. 24 M. 326. g. (1906) I. L. R. 28 A. 35. 
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arrived at that the parties may follow or make a departure 
from the provisions of Schedule IL; (1) they may apply to the 
Court for an order of reference, or (2) proceed with the arbi-. 
tration without such an order. If they choose to apply to 
the Court, does their agreement to submit to arbitration become 
(at the hearing of the application) something other than an 
agreement, merely by reason of their application? It may be 
argued that after the Court makes an order. upon the agree- 
ment, its original character merges in the order of the Court. 
The answer is that by reason of Schedule II paragraphs 2 and 3, | 
the order of the Court is entirely based on the agreement. The 
Court does not in referring the inatter to the arbitrator exercise 
any judicial discretion, and the passing of such an order on the 
agreement is hardly more than a ministerial act. The analogy 
between an order passed on an agreement to refer to arbitration, 
and a decree passed on compromise falling under O, 238, R. 3 is 
complete. Where a compromise on behalf of a minor has not 
been sanctioned by the Court under O. 32, R. 7, it acquires no 
validity by reason of a decree having been passed on it :—Ganesha 
Row v. Tuljaram Row 1. Equally it seems to me that where an 
order is passed on an agreement to refer, the order has no more 
validity in regard to the sanction of the Court, than the agree- 
inent itself. l 


As against these considerations the decision in Gulam Khan v, 


. Muhammad Hassan 2 was relied upon by the appellant. Lord Mac- 


naughten there said : “ In cases falling under Head I the agreement ' 
to refer and the application to the Court founded upon it must have 
the concurrence of all parties concerned and the actal reference is 


` the order of the Court. So that no question can arise as to the 


regularity of the proceedings up to that point.” In the sentences 
immediately following he describes an application under para- 
graph 17 or 20 asa “litigious proceeding,” in the sense that 
“ Cause may be shown against the application.” Reading the whole 
of the paragraph together it seems to me that nothing moreis 
meant than that when the parties have agreed to a proceeding 


‘they cannot object to it. The words “no qiuestion can arise as 


to the regularity of the proceedings up to that point’ cannot 
imply that the validity of “ the agreement to refer” (which, as 
Lord Macnaughten expressly says, “must be the agreement of 








1, (1918) I. D. R. 36. M- 295, 303. 2. (1902) I. L. BR. 29. 167, 183, 184. 
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all the parties to the suit” (p. 182) and “must have the concurrence 
of all parties concerned”’ (p. 183) ) can never be questioned, or 
that if questioned before a Court competent to decide upon it, 
then the provisions of the Civil Procedure Code are not to be 
considered for determining whether the guardian was entitled to 
bind the minor—this question being involved in the question 
whether the agreement to refer- had the concurrence of all the 
. parties concerned. 

His Lordship however also stated that “there did not appeaz 
to have been any substance in any of” the objections raised againsi 
the award—the first of these being that the defendant’s guardian 
had agreed without leave of the Court to refer the case to arbi- 
tration. It was argued that this expression of opinion must be 
taken to mean that leave is unnecessary. : , 

But this does not seem to be so. The allegation that at the 
time of the reference leave of the Court had not been obtained, 
was apparently brought to the notice of the Subordinate Judge 
(see Ghulam Khan v. Muhammad Hassan 1), and he nevertheless 

‘pronounced judgment in accordance with the award. As 
implied: in Lakshmana Chetti v. Chinnathambi Chetti.2, the 
leave may be obtained either at the time of agreeing to refer 
or after the award. Their Lordships of the Privy Council in 
Ghulam Khan v, Muhammad Hassan 1, point out that the award 
was a fair and reasonable settlement. Therefore the objection 
was characterised as one in which there was no substance. 
It is also noticeable that their Lordships ` refer (p. 184) to the 
objection that the award’ was bad because the Court had no 
jurisdiction and dispose of this objection by saying that the 
Court will not sit asa Court of Appeal on awards in respect of 
matters of fact, or of law and cite Adams v. Great North of Scot- 
land Railway Co., 8. But ‘there is no reference to the poini 
whether the minors were bound by the award; see also Jones v. 
Powell 4, Weightson v. Bywater 9. 

In my opinion therefore the agreement contemplated in 
Schedule II, paragraph I et seq. isan “agreement with refer- 
ence to the suit” under O. 32, R.7 and it is not validly 
entered into on behalf of a minor where the guardian of the 

1, (1902) I. L. R. 29 ©. p. 167, 171, 185. 2, (1900) I L R. 24 M. 326. 


3. (1891) A. ©. 81. : . 
4. (1888) 6 Dowl. Pr. Cas. 483, 485 (19 R. R. 728, 729) 


5. (1988) 8 M. and W. 199, 204, 205. 
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minor purports to bind the minor without the leave of the Court 
expressly recorded and thus exceeds the authority given to him 
by thé said rule, 

The last ground (d) mentioned above must now be ee 
It was contended that the decision of the Judicial Committee 
reported in Ghulam Khan v. Muhammad Hassan 1 is a direct 
authority in its favour. 

Before dealing with this aspect of the case it is necessary to 
refer to the relevant provisions of the Code with particular 
reference to the question whether any means are available to a 
minor for rectifying an order af reference made without leave of 
‘Court under O. 32, R. 7. 

The first stage in arbitration proceedings under Schedule II . 
ig, as I have already said, to agree to refer. Next comes the 
application to the Court under paragraph 8: The leave of 
the Court under O. 32, R. 7, may then be obtained. “Where 
this is omitted to be done, the arbitration proceeds indepen- 
dently of the Court, unless the Court is asked to make an 
incidental order subsérving the course of the arbitration proceed- 
ings, which it is eee to make in regard to the following 
matters :— 

(1) P or enlarging the time for making the award : para- ` 
graphs 3 (1), 4 (2), and 8: - 

(2) providing for the course to be followed in cases of dis- 
agreement between two or more arbitrators (when the parties 


are not able to agree) : paragraph 4 (1) (d). 


(3) appointing an arbitrator or umpire: paragraph 5 (2). 

(4) giving leave to the arbitrator to state a case: paragraph 11. 

Apart from these incidental orders, the powers of the Court, 
that has made an order of reference, as well as of the Appellate 
Court over the litigation or the arbitration’ are restricted (para- 


‘graph 3 (2) ) to making one of the following 6 classes of orders :— 


(i) The Court making the reference may make an order 


; superseding the arbitration, but only where there has been failure 


(a) to appoint an- arbitrator or umpire cr (b) to make the award 
in time; paragraphs 5, 8. 
(ii) It may modify or correct the award if (a) it deals with 
a matter not referred to, or contains some, (b) formal or (c) 
obvious or (d) clerical mistake etc : paragraph 12) i 
1. (1902) I, L. R. 29 C. p. 167, 171, 185. 
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(iii) Ib may remit the award to the reconsideration’ of the 
arbitrator if (a) some matter that ought to be determined by him 
has been left undetermined, or (b) vice versa, or (c) if it is 
indefinite, or (d) there is an objection to its s legality akah 
on the face of it ; ; paragraph 14.’ 


(iv) It may superséde the arbitration and frawd with the 
suit after. setting aside the award in the circumstances mentioned 
or implied in paragraph 15, viz., (a) for corruption or misconduct 
of the arbitrator; (b) for fraudulent concealment etc:; (c) the 
award having been made— - 


_ | (1) after an order of supersession by the Court dundee 
paragraph 5 or 8). 
(2) after the expiration of the period allowed by the Court ; 
(3) being otherwise illegal; 
(d) the award having been remitted and the arbitrator or 
umpire having failed to re-consider it (paragraph 15, first sentence) ; ; 
l (v) it may pronounce judgment in accordance’ with the 
award : (paragraph 16). 
| (vi) From a judgment pronounced by the Court galang 
the reference under the last mentioned, provision there is no 
appeal except in so far as the decree’ is (a) in excess of, or (b) not 
` in accordance with the award. | 
It will be observed that the first class of orders may be made 
before, and thé rest after the award has been made: the 5th is 
merely to give effect. to the award: the first 5 are powers to be 
exercised by the Court making the reference : the 6th’ class alone 
refers to the powers of the Appellate Court, which (so far as the 
provisions now under consideration,are concerned) are defined 
only in regard to cases where the Court making the reference has 
passed an order under ‘the fifth head : there ave no provisions re- 
garding the Appellate Court’s power where the Court making the 
reference has exercised any of its powers under the first 4 heads. 
These powers do not, it is apprehended, affect the Court's 
powers of reviewing its own judgment. But the power of 
“review need not now be considered. I now come to deal with 
the decision in Ghulam Khan v. Muhammad Hassan 1. 
The argument before the Privy Council was that the award 
was not a valid and legal award—(1) having been made without 
i a having been. takèn -away from thé Civil 


(1802) I. L.R. 296. 167. 
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Courts by the Punjab Tenancy Act, and (2) the agreement to refer 
to arbitration having been without is of the Court under 
0. 32, R. 7. : 


The question directly decided was whether there was any 
ground, (1) on which an appeal lay, or (2) on which the Chief 
Court of the Punjab could have exercised its powers of revision. 
Each head of this question was answered in the negative for the 
reasons. | 


(1) that no appeal lies except in so far as the decree is in 
excess of or not in accordance with the award, (6th head above) 
and this was not alleged, 


(2) that revision was not permissible, as (a) ib would lay 
the finality of an award open to question, (b) being avowedly an | 
application to set aside the award it was barred by limitation, 
and (c) even if it were not barred, the Subordinate Judge had 
‘in the events that had happened, no option but to pass a decree 
in accordance with the award, and had strictly followed the 
course prescribed by the Code. 


Their Lordships’ decision therefore referred directly only to 
the powers of the Appellate Court in cases where the Court 
making the reference has proceeded under the fifth head and 
“consequently where the Appellate Court’s powers are subject to 
the 6th head above. = 


Previous to this decision it had been held-by the Privy 
Council (approving the trend of decisions in India) that the finality 
of à decree on an award depends upon the award itself being valid | 
and legal and that therefore an award may be shown in appeal to 
be illegal in which case the decree on the alleged award would be 
set aside and suits ordered to be proceeded with; Raja Har Narain 
Singh v. Chaudhrain Bhagwant Kuar 1. See also Maharajah 
Joymungul Singh Bahadoor v. Mohanram Marwaree 2 (referred 


‘to in Nandram Dahuram v. Nanchand Jivchand 3. 


I need not consider such cases as Atchutayya v. Thimmayya * 
which had held that on appeal from the final decree passed 
after an award has been set aside, the propriety or otherwise of 
setting aside the award may be considered by the Appellate 
Court. Those cases have reference to the powers of the Appellate 

1." (1891) I. L. R. 13 A. 300. A. C. 2. (1875) 28 W. R. 129. C. R. 


- 3. (1892) I. L.R 17 B.857,360. 
4, (1907) I. Ù. R. 31 M. 345 18 M. L.J. 228, 
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Court when they are not restricted by the 6th head above. In 
Raja Har Narain’s case | their Lordships cf the' Privy Council 
approved of this view, and proceeded: further. For, reversing 
the decrees of both Courts in India, they set aside a decree based 
on an award which was shown to have been made after the 
expiry of the time fixed for the making of the award, thus in 
effect enlarging the powers of the Appellate Court under the 6th 
head, by adding to it the power to set aside a decree passed in 
accordance, with the award when it is found that the award itself 
was illegal on one of the grounds mentioned in paragraph 15. On 
this point there seems to be a conflict between Raja Har Narain’s 
Case 1 and Ghulam Khan v. Muhammad Hassan 2. In the judg- 
ment in Ghulam Khan’s case 2, however the point (though argued 


in appeal) was not alluded to. The decision in Raja Har Narain’s - 


Case 1, was apparently not cited to the Privy Council in Ghulam 
Khan v. Muhammad Hussan 2, nor is it alluded to in the judgments 
of the Punjab Chief Court. 


The conflict between Raja Har Narain’s case 1, and Ghulam 
Khan v. Mahammad Hussan 2, is explained in Rajaram Dassi 


v. Ganesh Prasad Mohapatra 3, by the fact shat in the earlier - 
case the question of the competence of a Court of appeal was not ~ 


raised, but it is noticeable that Lord Morris said in the beginning 
of his judgment that the case bad to be decided upon the con- 
struction of Ss. 508, 514 and 522 of the Civil Procedure Code ; 
and in the absence of express reference to Raja Har Narain’s 
casé 1, in Ghulam Khan v. Muhammad Hussan ®, we cannot 
proceed on the basis that that case has been overruled: and we 
‘must as far as possible give effect to both pronouncements of the 
Judicial Committee. 


The two decisions can be partially reconciled if Ghulam Khan 

v. Muhammad Hassan ¢ is taken as deciding that the matters on 
which the decision of the Court making the reference is final 
(provided it upholds the award) must be connected with the pro- 
ceedings before the arbitrator (see paragraphs 14 and 15). That 
something to this effect was in the minds of :heir Lordships is 

` indicated by the following expressions : “Ths Court makes an 
order of agreement (which must be the agreement of all the parties 
to the suit”), “ In cases falling under head 1 the agreement to 


Ti. (1891) L L. R. 13 A. 300 P.C. 2 (2901) I. L. R. 290, 167. 
3, (1910) 140. W. N. 626. 4. (1901) I. LR. 29 O. 167. 
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refer and the application to the Court founded upon it must have 
the concurrence of all parties concerned and the actual reference | 
is the order of the Court. So that no question can arise as to the 


- regularity of the proceedings up to that point.” Thus they assume 


that the regularity of the proceedings up to that point is not in 
question. Their Lordships also cite Adams v. Great North of 
Scotland Railway Co. 1, the first portion of the headnote to which 
seems to me to represent correctly the views expressed by Lords. 
Halsbury and Watson in the following terms “The Act of Regu- 
lations of 1695, which provides that “for the cutting off of 
groundless processes in time. coming the Lords of session sustain 
no reduction of any decrees arbitral pronounced on a prescribed 
submission upon any cause or reason whatsoever unless that 
of. corruption, bribery, or falsehood to be alleged against the 
Judges’ arbitrators ” was intended to put an end tothe practice 
which had previdusly obtained of reviewing awards upon 


. the merits; but nob to prevent the Courts from setting aside 


an award where the arbitrator has exceeded his jurisdiction or. 
has disregarded any one of the expressed conditions or the sub- 
mission, or the conditions implied by law, or has been guilty of. 
misconduct in the course of the reference or in the making of - 
the award.” ` m | 
This view cf the case in Ghulam Khan v. Muhammad 


. Hussan 2, seems also to have been taken in: Walji Mathuradas.v. 


Elijt Umersey 8, by . Jenkins, C. J. and Batchelor, J., who 
referring to Nandram Daluram v. Nemchand Jadavchand 4, say 
“ But the Bombay case only decides that an appeal lies where 


_ the award is illegal ab initio, or, in? other words, where in law. 


there is no award. Obviously if thera is no award,” there is no 
basis for the decree.” * The case in Ghulam Khan v. Muhammad 
Hassan 2, is cited by them at the end of the judgment. Surya 
Narayana Rao v. Sarabhaiah 5, way seem at first sight to be 
against the view Iam taking, but the question referred to the 
Full Bench shows that the objection to the award was that on 
the refusal of two arbitrators to act and on their subsequent 
death the Court had appointed new arbitrators in their stead and - 


. three of the old and the two new arbitrators had made the 


award. This was clearly an objection to the proceedings in 
1: (1891) A. ©. 81. 2. (1891) I. L. R. 18 A. 300 a. C. 
“E. (1000) 1. D. R, 29 B, 289, 4. (1892) I. D. R. 17 B. 357. 

5. (1910) 21 M. L. J; 263. . . 








‘ 


PART XIIL] . THE MADRAS LAW JOURNAL REPORTS. ~ 483. 
e 


arbitration, on'all of which the Coutt making the reference hes’: 


to decide finally under the new Code. The Chief Justice ` (with 
whom Ayling J. agrees) at page 276 distinguishes Raja Her 
Narain’s Case i, from Ghulam Khan v: Muhammad Hussan 2. 
Krishnaswaii Aiyar, J. does thé same and points cut (page 276- 
279) one kind of invalid awards which would not be covered by 
paragraph 18. boy © oe 

In the case bofcre us the award is not said to be ‘invalid fcr 
any corruption or misconduct on the pait of, the arbitrator or cf 
the parties to it during the arbitration. The Ccurt is net asked 
as a“ Court of Appeal to examine whether or nct the conclusioa 
at which the arbitrator had arrived was sound in point of law Cr 


in point of fact.” Adams v. Great North of Scotland Railway Co, 8 


per Lord Halsbury. What we are asked to, pronounce upon is 


quite distinct,— whether the prcceedings not of the arbitrator, 


but cf the Court bind the minors or, are voidable by them. j 
It seems to me therefore though not without hesitation thet 


the principle of finality which finds expression in the Code ` 


Gulam Khan y. Muhammad Hassan 2 does. not affect matters 
which are outside the arbitration proceedings. The objection in 
the present case ‘is therefore not barred. . 

It has not been contended before us that the minors could ia 
the present case have avoided the arbitration proceedings except 
by instituting a suit to have it declared that’ the decree’ whica 
purports-to bind them is a nullity. =. 

For'these reasons in my- opinion it ‘was competent to the 
minors to institute the present suit and to obtain a declaration 
that the decree on the award-does not bind them. 

Ayling, J. :—I agree. < | 
: This Second Appeal caine on for further hearing on Monday 
the 6th September 1916, when the Court delivered the following 

Judgment :—On a previous occasion, we delivered our judg- 
ment holding that the minor was entitled to avoid the decree 
against him. We let the appeal stand over in order that the learned 
vakils may address us on the exact form in which our order should 


be framed. 


It has been argued’ before us- to-day that the decree which the . ` 
minor seeks to avoid is of such, a nature that if cannot be avoided ` 


only as against him and not as against the other parties to if. It 





1. (1891) I.L. B.18 4.300. - 2. : (1902)'I D. R. 29 O. 167, at-183. . 
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Js a partition degree under which the property is divided into two 
moieties. We have referred to the terms of the decree and to the 
facts of the case and we are satisfied that the contention is correct. 
In our opinion it would be quite impracticable and highly in-. 
equitable to allow the minor to avoid the decree only in pait. His 
avoidance of it must be entire as hig rights and liabilities under" 
the decree are not separable from the rights and liabilities of the 
other party to the partition. | 

Tt was then argued by Mr. Nagabushanam that we cannot 
in the present appeal order that the criginal suit which has been 
compromised in the decree that has now been declared to be 


_voidable, should proceed. We accede to the contention. We 


are not seised of that suit and we cannot pass any orders with 
reference to it. Formally cur order will merely be that the 
«minor is entitled to avoid the decree and we shall (should the 
minor exercise that opticn) record the fact that he has exercised 


| the option but we eannot further give any directions in regard to 


the previous suit. 

It is, however, a part of Mr. Nagabhushanam’s argument 
not onl. y that we cannot in our decree give any such directions 
as aforesaid to-the Court seised cf the other suit, but that our 
order will not have the effect of reviving that other suit. This 
is a point concerned with the effect and interpretation of our ` 
order and we -have heard arguments on the point and consider 
‘it imperative on us to give a decision on it. Weare of opinion 
that the effect of our order is that the minor has the option of 
avoiding the decree in toto, but that he has no option (even if it 
were possible to be done in the circumstances of this case) to 
avoid the decree in part only. Should then the minor avoid the 
decree the appellant will be able in our view to go to the Court of 
tlie District Munsif of Gudivada where the original suit was insti- 
tute] and ask the Court to proceed on the basis that there is no 
decree in the svit, inasmuch as the minor has been declared to be 
entitled to avoid the decree and has exercised that option. On 
this we expect that the Court will proceed with the trial cf the. 
suit, as after the avoidance of the decree the suit will be withcut 


"> any proper or final adjudication. 


Mr. Nagabhusanam relied upon Bhimaji Govind v. Rukma- 
bai 1 in which the Court- refused to have the suit restored to the 


_ file. “We do not intend to lay down that thé Court may not on 








1. (1885) I. 1) B. 10 B. 388, 340. > 
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occasions do that, .The avoidance by the minor of a decree 
against him may in some cases ipso facto be tantamount to an 
adjudication of the suit; in others it may be possible and proper 
_ for the Court merely to avoid such a part of tae decree as would 
affect the minor and that part may be separable from the rest. This 
seems to have been the case in Pasupathi Nath Bose v. Nando 
Lal Bose 1 where‘however in any case the matter arose in exe- 
cution, and the Court considered that the decree had not as 
a matter of fact been set aside as against or between thé parties 
other than the minor. The same seems to kave been the case 
in Manohar Lal v. Jadunath Singh, 2 where the Privy Council 


evidently considered that it’ would be properto let the decree - 


stand as against others than the minors. In th2se cases however 
‘it was not, and could not be, considered what was to be the 
result of thesuit so far as the decree had been set aside i. e. 
as between the minor and the other-.parties to the decree. As to 
that part of the decree the cases show that the parties are relegated 
to their original rights. 

The decision in Earl of Bandon v. Bicher 3 cited in Bhimaji 
Govind v. Rukmabai 4 is not opposed to the visw we have expres- 
sed. In form we cannot crder that a suit from which there is 
no appeal before us should be proceeded with, notwithstanding 
that ib might have been instituted in a Court subordinate to us, 
any more than the Court of Chancery could review a decree of 
the Court of Exchequer. But that is not what we are doing. 
We are merely declaring the terms-on which in the present case 
the minor can avoid the’ consent decree. In our opinion it is 
impossible to let him avoid it only in part, 

Mewa Lal Thakur- v. Bhijhunjha 5 proseeds on the basis 
that the only proper course where a décision is alleged to be 
fraudulently obtained is to apply by review. That course is not 
in the light of more recent decisions now alleged to be the only 
available course. Apart from this Mewa Lall Thakur v. Bhuihun- 
Jha 5 supports the view that the real effect of avoiding a decree is 
‘to require that the the suit should proceed till a valid decree is 
passed therein. l ; 

The view we have taken séems to us to be supported by 
Khaioornissa v. Rowghan Jehan 8. . 


1. (1902) I.L.R. 30 O. 118. 3. (1906) I. L. R. 23 A. 585. 
. 3. 3CL & Fin. 479, 510. 4. (1885) I. L. R. 10 B. 338. 





5. (1874) 18 Beng. L.R. App. p. 11. 6. (1876)-I-L.R. 2 C. 184, see at pp. 191 196 
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We declare therefore that the minor is entitled if he elects 
to avoid the decree in Suit No. 416 of 1905 on the file of the 


` District Munsif of Gudivada and we give him 10 days to let us 


know whether the-option has been exercised. 
- [This case again came on for further hearing on ‘Thursday, 


. the 16th day of September 1915 when the Court delivered the 


following] 
Judgment. :—It is now stated to us that the minors elect to 


- avoid thé decree in Original Suit No, 416 of 1905 and we declare - 


that the decree is of no effect. The trial of that suit will. no 


_ doubt preceed if a proper application is made to the proper Court, 


though we cannot make any order as to that in the present 


“ appeal. 


We set aside the decree of the Lower Court so far as, the ist 
defendant is ordered to put the plaintiffs into possession. 
` - We.:have heard the vakils on the question of costs. In our 
opinion the. suit has resulted from errors in proceedure for which 


we -cannot held one side to be more at fault than the other. 


The most proper course seems to us to order each side to bear 


_ hisor her.own costs seal 
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The Court delivered the following 


"Judgments :—Sadasiva _Aiyar, J: — The. Spelt was the 
plaintiff in O. 8. No: 178 of 1911 on the file of she District Mun- 
sif’s Courf of. Dindigal. The only “defendant in the suit- died in 
March 1912. On the 15th April 1912; the plaintiff applied to 
bring in the defendant’s son Perumal: Chetty on the record as the 
defendant’s legal representative. He failed to mention the order 
and rule of the Civil Procedure Code, “under which the application 
was filed. On the. 23rd April 1912 .the Court returned’ the 
application to him for amendment ‘giving him three days” time 
to take it back, amend and re-present it. Tke District Court 
transferred the suit about the end of April 1912 to the District 
-Munsif’s Court of Melur for disposal. The records “were ‘gent 
away from the District Munsif’s. Court of Dirdigal accordingly 


to the District Munsil’s Court of Mélur but retaining the above. ` 


application (which was not taken back by the plaintiff for amend- 
ment and re-presented). The other records wers sent’ away from 
the District Munsif’s Court of Dindigal on 25ta May 1912 and 
the suit was numbered O. 8. No. 634 of 1912 on the file of the 
District Munsit’s Court of elur, ‘The plaintiff's application 
which he had been ordered to-take. back seems to have been sent 
- tó the District Munsif’s- Court of Melur separately in October 


1912. Then- on the 13th Ncvember 1912 the plaintiff put in a . 


petition in the Melur District Munsif’s Court to excuse the delay in 
taking back, amending and. re-presenting the application, The 
petition was ordered without notice having been sent to the respon- 


dent (the deceased ..... defendani’s son) and he was brought on the — 


‘record and was designated as the 2nd defendant in the case. When 
summons was served On him, he contended shat the suit had 
abated in September 1912 on the expiry of sig months from his 
father’s-death, that the plaintiff had no right after the suit had 

` abated to’ putin ‘any application in the’ suit other than an 

application to set aside the abatement as the suit must be taken to 
have comé to an end on the abatement arid thas the order of the 

Court extending time for- representing the application to bring 

in the legal representative and- directing the legal representative to 


be brought on record was passed without-jurisdiction.. Thereupon’ 


an additional issue was framed in the suit, namely, “ Whether the 
suit should abate for the reasons given in. the written statement 
of the 2nd’ defendant” ? 
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The District Munsif decided this issue in the. 2nd defendant's 
favour and dismissed the suit with cosis on 17th March 1913. 

-The plaintiff then filed C. R. P. No. 518 of 1913 under 
5. 115, C. Procedure Code in this Court. Mr. Justice Ayling 
dismissed the revision-petition on the ground that the decree of 
the District Munsif was appzalable and hence no petition lay under 
S. 115-of Act V of 1908 to the High Court. ` 

This Letiers Patent Appeal is against the above order of 


“the learned J udge, the grounds of appeal being :— 


“2. The learned Judge erred in holding that the order 
sought to be revised was a decree and hence appealable.” 

“3, The learned Judge failed to note that the order in 
question did not conclusively determine any of the rights of the 


_ parties in controversy in this suit and as such was not a decree 
within the meaning of the Civil Procedure Code of 1908.” 


-“d4, The learned Judge should have interfered at least on 
the ground that there is no defence to the contentions of the 
petitioner and that any appeal to the District Court would only 
multiply proceedings.” 

The fourth ground cannot be accepted as where there is an 
appeal to the District Court and a second appeal to the High 
Court, S, 115 cannot apply. See Visvanathan Chetty v. Rama- 
nathan Ohetty-1 and: Subbiah Pillai v. Kailasam Pillai 2. 

As regards the other two grounds there are no doubt obser- 
vations in certain decisions of the Calcutta and Allahabad High 
Courts (see Hamida Bibi v. Als Hussen Khan 3, and Walayat 
Hussain v. Ramlal 4,) which support the appellant’s contention, 
but on the other hand this court has hold in Subbayya v. Sami- 
nadayyar 5, (and in Meenatchi Achi v. Anantanarayana Aiyar 9) 
following Bhikkaji Ramachandra v. Purshotam 7 that an order 
declaring a suit to have abated is a decree from which an appeal 
lies. The appellant’s learned vakil Mr. K. 5. Jayarama Aiyar 
has called our attention to the fact that whereas under S. 366 of 
the old Code, when a plaintiff died the Court had to pass an 
order that the suit shall abate if no application is made within the 
time limited by law, etc., under 0. 22 R. 3 of the New Code the 
suit abated without a formal order of the Court that the suit shall 

1. (1910) I. L. R. 24 M. 646. 2. (1914) 1 L. W. 905. 

8. (1895) T. L. R. 17 A. 172,` 4." (1914) 12 A. I, J. 1113. 


5. (1895) I. L. R. 18 M.. 496 s. c, 5 M. L. J. 63. 
6. (1902) I. L. R. 26 M. 224. 7. (1885) I. D. R. 10 B. 220. 
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abate. But I do not think that this makes any difference i in princi- 
ple. Under the old Code, -S. 368, when a defendant died 
and the right to sue survived but the plaintiff failed to make a 
proper application within the period prescribed, the suit abated 
without any formal order. {t was only to make the wording of 
the provision prescribed for the two sets of circumstances to 
conform with one another as far as possible that O. 22 R. 3 has 
used the words “the suit shall abate ” instead of the “expression 
. in thy old 9. 366 “the Court may passan order that the suit 
shall abate.” The practice in the Madras Courts so far as’ I know 


is that when the suit has abated, the Court also ipso facto dismiss- 


es the suit, that if it takss 1t of from the file of the pending suits. 
Though O. 22 Rs. 3 and 4 do not expressly stats thit the abate- 
ment of a suit is of the same efect as the dismissal of the suit, I 
think that that is the meaning of the legislature and in Subbayya 


v. Saminada Ayyar 1 there was a dsccae dis:nissing the- suit ` 


drawn up on the abatement of the suit and against that decree 
the learned Judges hold thit dn:appeal lay. Again. the 
analogous O. 22 R. 8 (ald S. 870) states in clause (1) that 
the insolvency of, a- plaintiff shall not cause the suit to 
abate if the assignee or receiver .wishes to continue’ the 
suit. And then in Clause (2) jt is said that if the assignee 
‘or receiver neglects or refuses to coritinue the suit and the defend- 
ant applies for the dismissal of the suit, the Court may make an 
‘order dismissing the suit. Thus, the’ abatement of the suit and 
the passing- of an order which has the force of a decree dismissing 
“ the suit are treated-as closely connected if not identical proceedings. 
I might, however, suggest that the Rule committee might make 
it clear by the enactment of a rule that, in cases where suits have 
abated without the necessity of a formal order, a decree dismissing 


the suit should be drawn up as on’ the date of the abatement 


unless, of course the abatement is set aside by appropriate proceed- 
ings. In Subramania Iyer v. Venkataramaier 2, myself and 


Napier, J. held that an order of the Court declaring that the suit : 


has abated owing to the cause of action not surviving wasa decree 
‘as ib determined that the rights of the plaintiff ceased to exist on 
his death and therefore it fell within’ the definition of a decree 


“there being no appeal provided for in the Code from that order’ 


as an appeal from an order. See exception (a) to S. 2 clause (2), 
Civil Procedure Code.” Mr. Jayarama Iyer, however, argued 
~ q. (1485) L L. R. 18 M. 496. s. ẹ. 6 M, L. J. 69. 2. (1914) 811.0. 4, 
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that’ the definition cf a Tous in $. 2 Cl. 2 applied only 
where the order dispcsing of ike suit contained an express 
adjudication on the defences raised by. the defendant or -the 
rights set up by the plaintiff, (defences not only on’ the merits 


but on technical questions like limitation or res judicata) but that ` 


where the adjudication of the suit had proceeded on mere ques- ` 
tions of precedure (such as where the suit is, dismissed for default 
etc.) the order is nct a decree within the definition. He relied . 
upon several cases. decided by the other High -Courts for the 
establishment of this proposition. But as I said before this 
High Court has held that where the suit is finally determined by 
the order it is a decree unless if is excepted specially or ‘unless an 
appeal is.provided for by the Code itself from such an order as 
an appeal. from. an order. Im fact, ‘the New Code when it says 
that the definition of a decree “shall not include any ordet: of 
dismissal for défault” clearly implies that but for the exception 
so expressly enacted an order cf dismissal for default would 
be a decree as it determines the rights of the parties with 
regard. to the matters in controversy in the suit. The centro-- 
versy as to preliminary and final decreeg in the Bombay. 
High Court which was set at rest finally by Chanmalswami v. 

Gangadharappa 1 which was relied on by Mr. Jayarama Aiyar - 


_has not much relevancy on tbis question of the definition of a 


decree. I therefc re hold that Ayling, J., was right in dismissing. 
the revision petition before him. .We were asked to interfere l 
finally under 5. 15 of the Charter Act, but the power- under that 
section can only be exercised in extraordinary cases and subject | 
to the enactments of the Indian Legislature. 1 therefore dis- 
miss the Letters Patent Appeal with costs. `` 
Moore, J:—I gree. The question raised by this appeal i is 
whether the District’ Munsif’s order dismissing the suit on the 
ground that it had abated under O. 22 R. 4 (8) of the Code 
of Civil Procedure by reason of the. application which had been 
made under sub Rule (1) of O. 22.R.4 of the Code to-make the 
legal representative of the deceased defendant a party, not having 


“been represented within the time fixed ‘by law, is a decree and ` 
appealable as such. 


In Subbayya v. Swaminadayyar 2 following Bhikkaji Rama- 
chandra v.. Purshotham 3 it was held that an appeal lay 





1. (1914) 1 L. B. 89 B. 839. 2. (1895) 1. L. R. 18 M. 496 s.o. 5 MLL. J. 63. 
A 8. (1885) I. L. R. 10 B 220. 
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against an order rejecting an application under $S. 386 cf 


the Code of 1882 to bring on record a person claiming to be 
the legal representative of a deceased plaintiff and dismissing the 
suit on the ground that it had abated, and also against the dis- 
missal of the suit, In Bhikkaji Ramachandra v. Purshotham * 
- Sargent, C. J. and Birdwood, J., held that an order under S. 366 
of the`Code of Civil Procedure that a suit do abate virtually & 
decree within the meaning of S. 2 of Act XIV of 1882 as it dis- 
posed of the plaintiff's claim as effectually as if the suit had beer 
dismissed and appealable. In a recent case, Subramania Iyer v. 
Venkataramaie* 2 my learned brother and Napier, J.; ruled that 
an order declaring-that a suit had abated owiug. to the cause of 
action not surviving was a decree as it determined that the right 
of the plaintiff ceased to exist on -his death and therefore came 
within the definition of decree in S. 2 (2) of the Code of Civi: 
Procedure. 


o 


I respectfully follow these decisions. It is trus the words 


“the suit shall abate” in Schedule (2) of O. XXII, R. 3° 


of the Code of Civil Procedure, have been substituted for the worde 
“the court may make an order that the suit skall abate” whick 
occurred in 5. 366 of Act XIV of 1882. 


The latter words gave rise to a conflict of opinion as tc 
whether an order that a suit shall abate was appeslable, the Madras 
and Bombay Higk Courts holding that such an order was a decree, 
and therefore appealable, while the Allahabad High Court-tock a 
different view. It is probable, I think, that the alteration in the 
wording was -made in order to ‘give effeet to the Madras and 
Bombay Rulings and bring the language of the two rulings into 
conformity. Under the present rule it is not necessary to make 
an order that the suit shall abate. The suit abates ipso facto if 
no application is made under schedule (1) of R. 4 of O. XXII 
of the Code of Civil Procedure within the time fixed by law, and 
must be dismissed. 


As pointed out by my learned brother although Rr. 3 and 


4 of O. XXII of the Code of Civil Procedure do not expressly , 


state that the abatement of a suit has the same efect as the dig- 
missal of a suit, this appears to have been the iatention of the 





1. (1885) I. B..10 B 220, 2. (1916) 811.0. 4 
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Sapp ‘Legislature upon a suit abating under rule 3 or rule 4 of O. XXII 
of the Code of Civil Procedure, a decree dismissing the suit must 
ipa _ follow. oy 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice 
Moore. . ~ - S 
' Govindasawmi Pillai .-. Apa (Petitioner- Defendant). 
S Vv. 
Ramasawmi Aiyar ere teppndens Plait, 
and another. ` 


Govinda- Transfer of Property Act, S. 6—Claim to damages for use and oceupation—Not 


sawmi_ Pillai 
. pier llai assignable—Provinci-11 Small Cause Courts Act 5. 25—Inter ference discretionary 
Ram swami ` Nao inter ference when no merits. ‘ 


Aiyar. A olaim to damages for use and occupation from a tenant continuing on the 
a land after the expiration of his lease, without the landlord’s consent is a mere 
tight to sue for damages and is not transferable. 
. Inverference under S, 25 Provincial Small Cause Courts’ Act is discretionary 
and ‘the High Court, is- not bound to inierfere when there is no case on the - 
‘merits. 


Appeal under clause. 15 of the Letters Patent against the 
judgment of the Honourable Mr. Justice Tyabji in Civil Revision 
Petition No. 476 of 1914 for'revision of the decree of the Court 
of the Subordinate Judge of Kumbakonam in Small Cause 
Suit No. 1480 of 1913. Oo 
V. O. Seshachariar for Appellant. 
N. S. Rangasawmi Aiyangar for T. Narasimha Ty yengar w 
Respondents. E 
. The Court delivered the following 
Sidasive _ Judgments :—Sadasiva Aiyar,.J.—This Letters Patent Ap- 
Aiyar, J. peal is against the judgment of a learned Judge of this Court who 
l dismissed: the Civil Revision’ Petition filed by the defendant 
(petitioner and. appellant) against the decree of the Sub- 
ordinate Judge of Kumbakonam in 8. C. 8S. No. 1430 of 1913. 
The defendant was lessee of a garden for five years under 
a registered lease-deed, Ex. B. The lease term expired : in 1908. 
Then he executed an unregistered lease-deed, Ex. A in Jiane 1909. 
But that ledse-deed is inadmissible in evidence for want of 
‘registration. .The rent reserved ‘for the whole garden uhder 
STP. A. No. 200 of 1915. - 7th March, 1916. 





# 
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Ex. B seems to have been Rs. 260 ‘per annum. The plaintiffs 
’ originally owned one-fourth share in the garden and he purchased 
the other one-fourth share on 23rd -Ovtober 1912. from the then 
owner thereof. : 

The suit was brought for rent due from the Ist September 


1911 till 14th November 1912- at Rs. 210 per annum .with. 


interest and costs and also Rs. 50 damages for the alleged injury 
caused to the land by the defendant’s acts. The. Subordinate 
Judge gave a decree for Rs, 290, and proportionate costs dis- 
allowing the claim forthe Rs. 50 damages. 


The defendant denied that he was a tenant of the lands 
but it is found by the Subordinate that he did pay rent as 
tenant and that he has been enjoying the lands all along. It- 
is a pity that the learned Subordinate Judge did not givea 
definite finding as to whether the defendant paid rent after the 
expiry of the term in Ex. B and, if so, at what rate he was pay- 
ing rent and whether as mentioned in the plaint the rent was 
paid as mentioned in the unregistered-deed Ex. A. till the end of 
August 1911, There is however, the evidence of the plaintiff's 
2nd witness that the defendant used to pay the rent due to his 
-inaster in whose favour Ex. A. was executed. Though Ex A. 
is inadmissible to prove the tenancy or its terms, the fact of pay- 
ment of rent by the tenant after 1908 and. the receipt of rent by 
the landlord will not establish atenancy from year to year the 
annual rent due under such tenancy being ascertainable from the 
amount of rent paid and received. 


If then the landlord was receiving Rs, 210 rent a year from l 


1908 till Ist September 1911 as in the plaint and as seems to be 
suggested by the evidence of P. W. 2 in cross-exainination, that 
fact establishes the tenancy from year to year at the yearly rent` 
of Rs. 210, and we reed not, as we should not, resort to Ex. Ato 
find out the terms of the yearly tenancy. Taking it, however, 
that it is not proved that the defendant paid rent after the expiry 
of the term in Hx. B, he was a ‘tenant holding over. In that 
view, he was liable for compensation for use and occupation as 
regards }.th share in the property to the plaintiffs and as regards 
the other 3 ths share to the plaintiffs predecessors in title in 


respect of the other tbs share, between the 1st September 1911 and - 


23rd October 1912 till 14th November 1912. The plaintiff's claimed 
that under their sale deed the rent or compensation due to their 
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predecessors in title between the 8th December 1911 and 23rd 
October 1912 for the said #ths share has been transferred to them 
under Ex. E. My. V.C. Seshachariar contends that such a 
transfer was a transfer ofa mere right to sue and is there- 
fore invalid. If, as I hold there is evidence to prove the 


. defendant's payment of rent al Rs. 210 a year after 1908, he is 


a tenant from yew to year at that rate and the transfer cf a 
claim for rent due is nota transfer of a mere right to sue but 


‘a transfer of an actionable claim. If, however, he was nota 


tenant from year to year but what is called a “tenant by 
sufferance,” then the question arises as to whether the right to 
sue such a person for compensation for use and occupation 
is an actionable claim ora mere right to sue. The compen- 
sation for use and occupation is, in English cases, loosely 
called “rent or ‘fair rent’ or ‘occupation rent.’ (See the 
Metropolitan Railway Co., v. Deffries 1). . The English Courts 
look upon. it as based on an implied contract to pay a 
fair rent. But it is inadvisable to extend to India the whole of 
the English Law of implied contract. Under the Indian contract 
Act, many cases of implied contracts under English Law are dealt 
with specially under the head of“ Relations resembling those 
created by contract.” (See Gibson v. Kirk 2 for the report of a case 
which speaks of an implied contract to pay rent by a party who 
is in, what is called, permissive occupation). In 18 Halsbury’s 
Laws of England, 487, note (6) the action for use and occupation 
is said to be one based on implied contract. Under the English. 


“ Law, a tenant holding over is usually called a tenant by sufferance. 


See also Woodfall’s Landlord and Tenant, (19th Edition) page 
631 at the top of the page. The English Courts seem ‘to make 
a distinction between a claim for compensation for use and 
occupation against a person who is im permissive occupation and 
@ claim for mesne profits against a trespasser. (See also Foa on 
Landlord and Tenant pages 389 to 394). As Benson and 
Krishnasawmy Aiyar, JJ. remarked in Subbraveti Ramah v. 
Gundala Ramanna 8,“ it seems doubtful whether the fiction 
of a tenancy by sufferance should be kept up after the Transfer 


‘of Property Act, according to which a lease is determined 


by the efflux of the time limited thereby (see section 111.’ 
Under S. 116 of that Act the tenant holding over becomes 


1. 920. B D 887. 2. 113 E. R. 1859. 
3. (1909) I. L. R. 83 M. 260 at 362. 
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a tenant from year to year, ‘only, “if the lessor or his legal 
representative accepts rent from the lessee or under-lessee, ' or 
otherwise a@ssents to his continuing i in possession as lessee,” I 
take it that mere passive failure to take steps 19 eject will not by 
itself constitute an assent to the tenant’s continuing in possessior. 
as tenant from year to year. It may be that such a tenant hold- 
ing over need not necessarily be. credited with an intention to 
hold land adverseiy though as pointed.out in Subbraveti Ramiah v. 


Gindala Ramanna,1, the running of time under Art. 139 of the 


Limitation, Act against the: landlord will not be interrupted, 
I think that the claim, for use and occupation against a 
person who has ceased to be the lessee owing to the leass 
term having expired and owing to no new relationship of lessoz 
and lessee having’ been created under S. 116 is not a claim based 
on contract express or implied and is one sounding in damages 
-due tothe owner by a person in possession without rightful 
claim to remain in such possession. It is therefore a mere righ} 
to sue which cannot be. transferred under the Transfer of Proper- 
ty Act whatever may be the English lawas to such rights to 
compensation coming under the head of “ prodts’’ which might 
be transferred along with the land, See the Metropolitan Rail- 
way Co. v. Deffries 2 and Anker v. Franklin 3. 


If then, the defendant was a nati from year to year from 
isi September 1911, he ought to pay the following amounts to 
the plaintiffs ; (a) rent for jth share from 1st September 1911 to 
8th December 1911 at Rs. 210 (¢.¢.) Rs. 56; (b) rent from 8th 
December 1911 to 14th November 1912 on the whole garden at th3 
same rate (7.e.) {about Rs. 196, total Rs. 252). If, however, he was 
not a tenant from year to year, the plaintiff will .be entitled to 
(a) damages for use and occupation as regards }th share between 
lst September 1911 till 23rd October 1912 at Rs. 65 a year, i. e., 
Rs. 75—; (6) damages for use and occupation of the whole garden 
from 28rd October 1912 to 14th November 1912, i.e. abot 
Rs. 20, total Rs. 95 ;, because according to my view the damages 
for use and occupation of the ths share between 8th December 
1911 and 28rd October 1912 cannot under the Indian Law ke 
validly transferred. (See Seetamma v. Venkataramanayya +. 





1. (1909) I. L. R. 88 M. 260 at 262. 2. 2Q. B. D. 387. 
8. (1880) 40 L. T. R. 370. . 4, (1918) I, L. R. 388 M. 303. 
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Whether my view that there is sufficient evidence that the 
defendant paid rent after 1908 till lst September 1910 as alleged 


. in the plaint and that therefore the defendant became a tenant 


from year to year on an annual rent of Rs. 210 is correct or not, 
I have held that a revision under S. 25 of Act IX of 1887 is a 
matter of discretion in this Court. (See Gopala Iyengar’ v. 
Venkatakrishna Iyengar 1) and I am clearly of opinion that this 
is not acase in which it is, at all, desirable to exercise the High 


.Court’s powers of revision. The defendant who isa. vakil’s 


Gumasta had no-merits whatever in the case set up by him, and 
he advanced (according to the Sub-Judge) false defences on the 
facts., 1 would therefore dismiss the Letters Patent Appeal with 
costs. $ 


Moore, J :—I agree, 





1. (1912) M. W.N. 1227. . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. J ustice Sadasiva ‘Aiyar and Mr. Justice Moore. 
R. Raghavachari ... Appellant * (2nd Respondent). 


D. aa 
M. A. Pakkiri Makomed Row- Respondents (Petitioner and 
ther and’others. Respondent Nos, 1 and 8 to 12). 
Indian Contract Act, Ss. 216, 196—Principal and agent— Ratification—Pur- 
chase by agent on his own account avd contrary lo directions of principal—No 


ratification possibls— Stranger oxectlion purchasor—Bona fides—Meaning of- 


Knowledge of appeal pending—Immaterial. : : 
. Purchase by an agentin execution of a mortgage decree in favour of his princi- 


pal, on hif own account and contrary to the directions of the principal cannot be 
taken advantage of by the lvtber under S. 216 Indian Contract Act nor ratified 


under S. 196. : 
Bona fide purchasers in execution of decrees (in this .case, a mortgage decree) , 


not being decree-holders are unaffected by the decrees being subsequently 


reversed. 
A purchaser with notice of the pendency of au appeal is nct on that account 


‘any the less a bona fide purchaser. 
The meaning of tha words “bona fide purchaser” considered. 


Appeai against tbe order of the Court of the Subordinate 
‘Judge of Negapatam in Miscellaneous Application No. 847 of 
1912 in O. S. No. 38 of 1903 on the file of the Court of the 
Subordinate Judge of Kumbakonam under execution in the said 
Court of the Subordinate Judge of Negapatam. i 
T, R. Venkatarama Sastri for Appellant. 
M. D. Deva Doss and C. V. Anantakrishna Aiyar for Res- 
` pondents. 
- The Court delivered the following 
Judgments :—Moore, J.—This is an appeal by 2nd respondent 
in the Lower Court against an order of the Subordinate Judge of 
Negapatam passed in execution. The circumstances which have 
given rise to thé appeal are these :—The South Indian Export 
| Company, Limited, obtained a mortgage decree in O. 5. No..38-of 
1903 on the file of the Court of the Subordinate J udge of Kumbas. 
konam. The 1st respondent preferred anappeal and under the decree 
of the High Court dated 8th April 1910, his share in the properties 
was exonerated. While the appeal was pending certain properties 
were brought to sale in execution on the-8ch October 1909 and the 
. present appellant purchased in his own name for Rs.. 625, some 
nanja lands in Peyur which are referred to in the evidence as the 
. Theevali lands. The appeal relates to these properties which 
_ were, it appears, subject to a prior mortgage of about Rs. 5,000, 
* A. A.O No. 214 of 1918. 16th February 1916. 
65 
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“in favour of a third party, the South Indian Export Company 


holding a subsequent mortgage over those and other properties 
on which they had obtained adecree for nearly Rs, 7,000. At 
the time of the sale the appellant was the agent of the Company. 
He left the Company’ s service in November 1911. The Ist 


"respondent applied to the Subordinate J udge for restitution and 


delivery of his 10}/80th share of the properties which had been 
taken-possession of by the South Indian Export Company and 


_ the appellant as purchasers at the auction sale. The decree- 


holder, it may be mentioned had received permission to bid’ at 
the sale. The appellant opposed the application for restitution 
on the ground that he had purchased the properties in Court 


‘auction not in his capacity as the agent of the Company but on 


his own behalf the sale certificate having been issued in his 
name. ~The Company in the Lower Court raised no objections 
to the 1st respondent being given his share of the lands. The 
Subordinate Judge found that the appellant was merely as 
benamidar for the Company and that 1st respondent was accord - 

ingly entitled to get his share of the lands and directed that 
symbolical possession should be given to him, and thata separate’ 
application should be made for the ascertainment of mesne profits. 


The learned Vakil for the appellant contends that the Subor- 
dinate Judge erred in holding that the purchase was made for 
the Company and that in law the purchase could not be subse- 
quently adopted as their own by the Company. Certain letters 
which had passed between the South Indian Export Company 
and -their agent, the appellant, were filed. The oral evidence 
consists of the deposition of the appellant who was called as a 
witness curiously enough for the claimant (1st respondent). No 
evidence was Offered on behalf of the South Indian Export Com- 


“pany. Why Mr. Simpson who was at the time Manager of the 


Company was nct examined is not clear, We are certainly not 
prepared to accede to Mr. Devadoss’s request that the case should be 
sent back to enable the Company_to adduce evidence. It will be 
ccnvenient to deal with the correspondence between the Company 
and their agent prior to the auction sale. On 18th April 1909, the 
appellant wrote to the Company informing them of the date fixed for 
the sale and asking for permission to purchase the propertiesin Court 
sale if necessary, and mentioned that bidders were not likely to buy 
at the aiiction for fear ofthe Mahomadans. In his reply, Exhibit E, 


PART XIV.) THE MADRAS LAW JOURNAL REPORTS. ` 499- 


- Mr, Simpson wrote that the Company objected very much to. 


buying properties like this in public aùction and pointed. out that : 


the appellant had not explained. why it was necessiry for the 


Company to bid. He also asked him for a detailed statement of. 
the values of the properties which the Compiny should’ bid for: 


and what outside offers he had received. In his letter, Hxhibit-D1, 
the appellant replied that the lands were worth about Rs. 8,000 
and that as there were two mortgages amounting to Rs. 12,000 on 
the property nobody was likely to buy them in Court auction and 
it was not worth while for the Company to take them in their 


own name, | The concluding portion of the letter is as follows: | 


“ButI am making arrangements subject to your sanction, that is, 
let any one take this in Court auction for a low amount- and con- 
duct the suit on the firsi mortgage. If he succeeds in 
the case “let him pay us Rs 4,000 or’ Rs-6,000 for our 


decree debt. Until then we have our decree in force. In- 


case of failure, it doss not matter much for-us as the first 
mortgage amount and costs will comé to more than the value 
of the property.” In his reply, Ex. Bl, Mr. Simpson wrote that 
he agreed to what the appellant had suggested, and that “ with 
regard to the nanja lands” the appellant might “arrange with 
a third party to purchase them and conduct theg suit of the first 
mortgagee.” 


It is, we think, clear from the correspondence that the 
Company expressly forbade their agent to purchase the Taeevali 
lands for the Company and that there can bs no doubt from the 
evidence that the purchase was made by the appellant on his own 
behalf. It is significant that in the sale account it is stated that 
Raghavacharry, the appellant, purchased lot No. | for. himself 
and that he has signed in his own name, whereas in the 
case of the other lands which he purchased on behalf of 
the Company he added the words “plaintiff's agent” below 
his signature. If the purchase had been made on behalf 
of the decree-holder who had obtained permission to bid, no 
deposit would be necessary. The appellant explains that, as he 
could not find any third person to purchase the lands he purchased 
them himself, and thik there were no other bidders. He says 
that he had enougk money -with him to pay the deposit of 25 per 


cent. and that he borrowed ths balance from his brother-in-law, - 


but we agree with the Subordinate Judge that this statement iş 


Raghava.. 
cbgri, j 


Palit y 
MAhomed . 
Rowthet.; 45 


Moore, J. 


aiaia 
ee 


Pakiri ‘ , 
Mahoried 4 


Rowther. 





Moore, J. 


500 `” THE MADRAS LAW JOURNAL REPORTS. [voL. XXX 


untrue; and that it is more probable that the appellant paid 
Rs. 525 out of the Company’s-funds in his hands. In Ex. A the 
account furnished by the appellant to the Company Rs. 525 is 
not .however shown.as having been expended on 8-10-09. -The 


last item in the account is “amount to be recovered from’ Court 


Rs. 595." 


- 


As to what transpired subsequently the evidence is not`so 
clear, The appellant states that after the sale he went to Madras 
and orally reported that he had purchased the lands himself and 


had an interview with his master (presumably Mr. Simpson) 


who said that the lands might be transferred to a third person 
who would fight it out with the first mortgagee. The appellant 
further states that there was an application to set aside the sale, 
and that the Manager of the Company said that the Company had 
a mortgage of the lands and would arrange with otbers for the pur- 
chase of the lands from him, and that, as he was the servant of 


_ the Company he agreed to this. It is pointed ovt that no mention 


is made of this agreement or arrangément in the appellant’s coun- 
ter-petition in the Lower Court, that the date of the agreement is 
not, stated, that the appellant wrote the letters Hix. F series to the 
Company asking them to arrange for the payment of the kist on. 


. the lands, that in Ex. B he debited the Company on 12-1-10 


with Rs: 525 the sale price of the lands which had been deposited 
in Court, and that he admits in his evidence that he got back the 
price which he paid from the Company and that the Company 
hid the right to sell the jands., All this is, however, we think 
perfectly consistent with the appellant’s statement which we 
accept, that between the date of- the sale and January 1910 he 
agreed that the Company should arrange for the purchase of the 
lands from him, the appellant receiving as his commission the 
surplus, if any, should the lands be sold for more than the decree 
amount of Rs. 9,000. It is clear that not only did the Company 
not authorize the appellant as their agent to purchase the lands 
at the auction but expressly forbade him to do so. Mr. Devadoss 
aigues that even if there was no express authorisation the Com- 


_ pany are entitled to the benefit of the purchase and that a princi- 


pal can ratify dn unauthcrised act of an agent. Reliance is placed 
on S. 216 of ‘the Contract Act. That section, however, deals 
with the principal’s. right to the benefit gained by an agent 
dealing cn his own account in the business of the agency 
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as, for instance, the case of an agent ‘employed to sell, sélling 
and securing the secured profit for himself which ke must 
account for, Andrews v. . Ramsay and Go, 1. S. 196 ‘of the 
Contract Act is in these terms: “ Where acts are done by one 
person on behalf of another, but without his knowledge or author- 
ity, he may elect to ratify or to disown such.acts. If he ratify 
them, the same effects will follow ag if they had been performed 
by his authority.” Keighley Maxsted and Co., +. Durant 2, which. 
was cited by the appellant’s vakil is against the respondent. In 
. that case it was held by’ the House of Lords, reversing the deci- 
sion of a Majority of the Court of Appeal, that a contract made 
by a person intending to contract on behalf of a third party but 
without his authority cannot be ratified by the third party so as 
to render him able to sue or liable to be saed on the contract. 
Where the person who made the contract did not profess at the 
time of making it to be acting on behalf of the principal there 
must be on the part of the person acting witkout authority the 
express intention to contract on behalf of the other and in the 
abserice of it there can be no ratification. No ratification is possi- 
ble where the agent does not purport to act, though without 
authority, on behalf of his principal, Kandasami Asari v., 
Somaskanta Ela Nidhi 8." Here the appellant purchased the 
property on his own behalf and did not profess to act on behalf 
of -his: principal. Following the ruling in Keighley Maasted 
a Co. v. Durant *, and Kandasami Asari v. Somaskanta 
Ela Nidhi 3, we hold that the Company cannot ratify the 
unauthorised act of the appellant’ so as to enable it to have 


the benefit of the purchase. We are unable to agree with the. 
Subordinate Judge that the appellant was a mere’ benamidar for” 
the Company. There is no: evidence to support his finding on’ 


this point. Whatever the appellant’s secret or undisclosed inten- 
tion may have been, when he purchased ihe property, he purchased 
it on his own behalf. The appellant was a stranger dnd the 
‘purchase was not made on behalf of the decree-holder. Wherea 
sale has really taken place in execution of the decree in force at 
the time, it cannot afterwards be set aside as against a bona-fide 
purchaser not a party bo the decree, on the ground that on {further 


proceedings a decree has been, subsequently to the sale, ‘reversed 





1 (1903) 2 K.B. 636. 2. (1601) A. C. 240, 
8. (1910) 20 M. L.J. 871. 
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by an Appellate Court. Zain-wabdin Khan v. Muhammad 
Ashjhar Alikhan 1. Their Lordships point out the distinc- 
tion between bona fide purchasers who are no parties to a 
decree ata sale under execution and the decree-holders them-. 
selves. If the appellant was a bona fide purchaser, restibu- 
tion cannot be demanded from him, and the modification of.the. 
decree in appeal cannot affect its validity so far as the auction 
purchaser who was nota party to the decree is concerned. 
The circumstance that the sale took place during’ the pendency 
of the appeal of which the appellant was presumably aware is not. 
we think material. Mr. Ananiakrishna Aiyar for the Ist 
respondent argues that the appellant- was a speculative purchaser. 

However this may be, the appellant was nonetheless, a bona fide 
purchaser. The first respondent's claim for restitution must 


be disallowed. 
We accordingly allow the appeal and set aside the order of 


the Subordinate Judge directing that symbolical possession should 
be given to the first respondent. Plaintiff (2nd respondent) 
must pay the appellant’s costs in both souris, The respondents 
will bear their own costs. l 
Mr, Ananéhakrishna Aiyar contends that the 1st respondent 
is at any rate entitled to his share.of the sale proceeds which 
were paid to the decree-holder. We think he is entitled to such 
an order. 5. 144 of the Civil Procedure Code makes it impera- 
tive on the Court of First Instance to ‘cause restitution as far as 
may be’ and for the purpose of restitution it is empowered to 
make any necessary order. Though the petitioner (1st Respondent) 
has now been found not entitled as against the Court auction- 
“purchaser (appellant) to get back petitioner’s share of the lands 
-purchased by the appellant, he can in partial restitution, be given 
his 103/60th of the sale proceeds of that property Rs. 625, 
which the decree-holder has received; As the Appellate Court 
has got all the powers of the Court of First Instance; we shall 
direct the South Indian Export Company to pay that amount 
with interest at 6% per annum to the 1st Respondent. 
‘Sadasiva Aiyar, J:—I entirely agree, I wish to add only 
a few words in regard to the contention of Mr. Anantakrishna 
Aiyar that a purchaser in a Court auction sale cannot be a bona 
fide purchaser if he was aware that an appeal is pending against 


the decree under execution. - 
1. (1887) I. L. R. 10 A. 166, at p. 173. 
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O. 41;R. 5 Clause (1) of the Civil Procedure Code states “Ar 
appeal shall not cperate* * * * * * =, nor shall execu- 
tion of a decree be stayed by. reason only of an appea- 
having been preferred from the ‘decree.’ Clause 3 of the 
same Order and Rule says “no order for stay of execu- 
tion shall be made” “unless the court making itis satisfied’ 
in respect of certain matters. In the present case, the Appellate 
Court refused stay of execution of the decree and then the sale 
was held. If everybody who knows of an appeal and who comes 
to bid at the execution sale ceases to be a bidder in good faith, and 
_ when his bid is accepted, he cannot claim the position of a bona 
fide purchaser, it will practically nullify the provisions of O, 41, 
R. 5. Not only can execution seldom take place under those 
conditions (as the judgment-debtor might be expected to warn 
off all bidders by giving them notice of the appeal) but the judg- 
went-debtor himself will in many cases, sustain substantial loss 
and injury by the scaring away of honest bidders and by a few 
litigious persons alone remaining as bidders.~ 

Reliance was placed by Mr. Anantakrishna Aiyar on the case 
of, Arthanari Chettiar v. Nagoji Rao 1, for his above contention. 
There, Sir Arnold White, .C. J. and Sankaran Nair, J. sent down 
the case to the District Judge to submit a finding as to the ques- 
tion whether the appellant was a bona fide purchaser in good faith at 
the auction sale, The District Judge seems to have thought that 
“gocd faith” implied also ignorance of the pendency of an appeal 
against the decree which are being executed and hence in his find- 
ing he stated that the property was purchased by the purchaser for 
< fair value, that he purchased it for his own benefit and also that he 
did not know of the’ pendency of the appeal. On the return of that 
finding, the learned Judges accepted it and allowed the appeal dis- 
missing the application of the defendant for restitution. I cannot 
treat the above as embodying a decision by the learned Judges 
that ignorance of the pendency .of an appeal is necessarily a 
constituent element of the good faith of the Court auction-purcha- 
ser. I think that the words “good faith’ merely indicate such 
things as absence of participation in the frauds and irregularities, 
if any, committed by the decree-holder, absence of the relation of 

agent or benamidar to the decree-holder, absence of any conduct 
such as jak away other bidders D false statements and so on, 


1. (1912) M. W. N. 518. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar, and Mr. Justice 
Moore. i 


K. P. Alagappa Iyengar . Appellant * (Petitioner). 
i v. l 
Mangathai Ammangar and others ... Respondents (Respondents). 

Hindu Low— Guardian —YFather—Poer of , to appoint for person and property 
of minor son—Noi for joint or trust property—Will—Burden of proof —Thiru- 
maligai—Private property. 

A Hindu father can appoint a guardian to the person of his minor son but he 
cannot appoint a guardian for his property when the ‘property is joint family pro- 
perty of the father and the son or trust property. í 

Thirumaligais are private and not trust properties. 

The burden oi proving a will is on the party setting it up. 


Appeal against the order of the District Court of Tinnevelly 


. dated the 15th September 1914, in O. P. No, 513 of 1913. 


` T, Rangachariar for Appellant. 


The Ag. Advocate General (S. Srinivasa Atyangar) with him 
N: 8. Rangaswame Aiyangar for Respondents. 

The Court delivered the following : 

Judgments :—Sadasiva Aiyar, J.~This appeal has arisen 
out of an application filed in the District Court of Tinnevelly 
under Ss. 39, 10 and 7 of the Guardians and Wards Act of 1890. 
The petitioner in the District Court is the appellant before us. 
The prayers in the petition are (a) that the 1st respondent, namely 
the mother of the minor boy, may be declared the sole guardian 
of the- minor and his estate, removing respondents 6, 7 
and 8 if they should be deemed to have been appointed by ` 


„the minors father; (b) if necessary the petitioner’ or the 


‘4th Respondent or any other fit and proper person’ may be 
appointed by. the Court as guardian solely or with the 
1st respondent for the minor's estate for both his person and 
estate, and (¢) other fit and necessary orders be made, 

` Now- the- minor’s father died on the 18th December 1911 
and the Respondents No. 6, 7 and 8 set up that themselves and 
the Ist Respondent have been appointed by a will executed by 
the minor’s father on the llth December 1911 as the guardian 
of the person and properties of the minor. That willis Ex. I 
in the case. As S. 7, Cl..3 of the Guardians and Wards Act enacts 

* A. A. O. No. 868 of 1914. ~ 29th Feb, 1916, 
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. that where a guardian has been appointed by will, an order unde? 
_ that section declaring another person to be guardian in his stead 
shall not be made until the powers of the guardian appointed and 
declared by the will have ceased. under. the provisions of “the Act. 


the learned District Judge first considered the question of fact whe- - 


ther the will was genuine or not. I. think that on'that questidr 
the District Judge came toacorrect conclusion though I do not 
agree with some of his observations which seem to imply that 
burden of proving that the will was not genuine lay in the first 
instance on the petitioner-appellant. Whoever puts forward a 
“ will as genuine or supporting his contentions ought to prove it 
and cannot throw the burden of proving the negative on the 
opposite party. See bes ga V. Krishnamacharian 1. 
‘On the evidence however, as I said, I agree with the learned 


District Judge that the willis genuine. It is attested (among — 


several others) by ihe testator’s sister’s husband and his son-in-law. 


It was produced by the widow (lst Respondent) for registration to 


the Sub-Registrar and till the 28th June 1913 (See Ex. VII) she 
admitted that it was a genuine and valid will. The eviderice of 
the contesting Respondent’s witnesses Nos. 1 to 4 satisfactorily 
establishes the genuineness of the will and that it was read out to 
the testator while be was of sound_mind before he'signed ity 
From the papers Ex. F series it no doubt appears that the testa- 
tor signed some blank: papers with a view to having his testa- 
‘mentary ‘intentions written over those signatures. But’ ib -is 
. proved that a draft will had already been prepared under the 
instructions of the testator and even if the first five sheets of the 
will, Ex. I, had been signed in blank by the testator for the 
purposé of the fair will being written, above those signatures and 


(if necessary) above the signatures in: the Ex. F series sheets, lam - 


clearly satisfied that the will asa whole after it had been faircopied 
was submitted to the testator and was signed by him in at least the 
6th and .7th sheets, after it had been completed. And that is suffi- 
cient to make the will legally valid. See Namber -umal Chetti v. Pasu- 
marthy Kannia Ghetti ?. The evidence of the petitioners wit- 
-nesses that the jankate was too ‘ar on the date of the will to 
understand its contents, is absolutely worthless, _Thereason why 
the widow (1st respondent) and the petitioner (who had himself 


admitted the validity of the will by his attestation of Exs. VIII . 


I OOo ee re —re Tm TAA aan, 
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and IX and under whose advice Exs. VIII and IX were presented 
to the police according to the evidence of the (1st respondent) now 
deny the validity of the will is clear from the statements in para- 
graphs 5 to 8 of Ex. VII. The way in which the petitioner's - 
1st witness (a petty clerk of the testator.and his widow) contra- ` 
dicted his own statements in Ex. X and XI is also significant, 
I do not think it necessary to go into further details in respect of 
the evidence in regard to the genuineness of Ex, I. The explana- 


‘tion for not having it registered during the testator’s life time 


seems to me to be not at all unreasonable or suspicious and might 
be accepted under the circumstances, ` 


The next question is whether Ex. I is a will that has to be 


` get aside under S. 39 of the Guardians and Wards Act. It need not. 


and could not be set aside if the testator had no legal power to 
appoint a guardian for the property by will. Before going into that 


| question there is a preliminary point for decision namely whether 


the will did appoint guardians (a) for the minor’s person, and (b) 
for the minor’s properties. After some hesitation, I have come to 
the conclusion that it does appoint the widow and the Respondents 
Nos. 6,7 and 8 as guardians for both the person and property of 
the minor. The testator calls them “guardians” in the will and as 


he directs them to maintain the boy, perform his wpanayanam to 
“instal him in the Acharya’s throne and so on. I do not think ke 


meant to make any distinction between the guardians of the person 
and the guardian of the properties by the terms of his will Then 
comes the question as to whether the appointment is valid, ; first 
as regards the person and then as regards the properties, I 


think I ought to follow the casein Dr. Albrecht v. Bathee 


Jellamma 1, where it was decided thata Hindu father has got 
the power to appoint by will a guardian of the person of his 
minor child. Next as regards the properties there are two branches 
of the question to be considered. The first branch relates to the 


‘cage where the properties disposed of by the will are alleged 


+o be the ordinary private ancestral properties of a Hindu father ; 


` and the second branch relates to the case where (as is alleged 


in the present will) the properties belong to a mutt or a religious 
institution. On the lst branch of the question, there is a 
decision of this Court reported in Kanakasabai Mudaliar v. 
Ponnusami Mudaliar 2, which clearly lays down that as regards 


1. (1911) 22 M. L. J. 247. 2, (1918) B11. © 848. 
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properties which survive to the minor son of a Hindu testator 
as ancestral family property on the death of the father, the father 
has no power to appoint a guardian, . That case has been followed 
by a single Judge of this Court in Krishna Aiyar v. Chakra- 


pant 1, though the case in Soohah Doorhga Tala Than. Raja | 


Neclanand Singh 2 which was followed in Dr. Albrecht v. Bathee 
Jellamma ® seems to hold a different view. The actual decision 
in Dr. Abrecht v. Bathee Jellamma 8 established the validity of 
the appointment by the father of the guardian only of the person 
of his minor child. One of the-learned Judges who was a party 
to the decision in Dr. Albrecht v. ‘Bathee Jellamma 3 was also 
one of the Judges who remanded the case reported in Kanaka- 
‘sabat Mudaliar vy. Ponnusami Mudaliar 4 for a finding to the 


Lower Court on the issue as to self-acquisition which finding — 


would be required only on the view that as regards joint family 


properties, a Hindu father has no right to appoint a person by . 


will to be the guardian of such properties on behalf of the minor 
son. I would therefore follow the decision in Kanakasabat 
Mudaliar v. Ponnusami Mudatiar t and hold that if these pro- 
perties were the ancestral private properties of the testator, 
appointment by will of a guardian of such properties was 
invalid. Ifthey were, however, properties dedicated to a religi- 
ous trust then no question of guardianship at all arises- and 


no qnestion’ therefore of removing a testamentary guardian. I 


might however state that, I am strongly of opinion that the 
properties belonging to` this Thirumaligai and’ the similar 
three other Athan Thirumaligais are private properties and not 
trust properties and I prefer to follow the decision of Sir Subra- 


mania Iyer and Davies, JJ. in A. S. No. 12 of 1903 (filedas Ex. L ` 


in this case) in preferencé to the decision (filed as Ex, S in 
A. 5. No,-101 of 1878. 


Finally, there is the question whether “ it is for the welfare 
of the minor” (see 8. 7 of the Act) that a guardian of the person 
or property or both should be appointed ; and whether the guardian 
of the person appointed by the will (if such appointment is held 


valid) should be removed for the purpose of the appointment by ` 


the court of a guardian according to S. 7 of the Act. If the 
appointment of the guardian of the property by the will is invalid 


-1. (1915) 29 I. C. 475. 2. (18671) 7 W. R. 74. 
8. (1911) 22 M. L.J. 247. 4. (1913) 21 I. C. 848, 
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as I have held, the mother becomes guardian of the properties 
and I see no necessity why the mother-should be appointed again 
by the court. The petitioner is clearly not a person fit to be the 
guardian both by: reason of his character as appears from his 
evidence and the reason of his position in life as mentioned by 


“the District Judge. Similar remarks apply to the suggested 


appointment of the 4th “Respondent. As the boy I believe is 
almost sure to become an Achariar- -Preceptor as soon as he gets 
his upanayanam performed, I do not think it necessary in his 
interests to appoint a guardian. for his person or property so 
as to advance the age of majority of the boy from 18to 21 


_I would, in the result, dismiss the appeal with costs of the res- 


pondents Nos. 6, 7 and 8, the charges advanced against whose 
management of the estate were withdrawn in the Lower Oourt, 


Moore, J :—I agree, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. , 
. Present :—Mr. Justice Sadasiva Aiyar and Mr. J ustice Moore. 
Gopammal ... Appellant* (1st Respondént) 


v. l 
V. Srinivasa Aiyangar and another. Respondents, (Petitioners). 


Guardians and Wards ‘Act, Ss. T, 84 ia), 89 (e) 50 (b) and \d)—Civil Rules of 
Practice, Rules 240, 241, 212-—-Forms 92, 94—Preliminary order of approval of 
guardian, approval of security and final appointment of guardian—Ulira vires— 
Order appointing guardian—Insufficient sceurity—No appeal on insufficiency o f 
security— Guardians and Wards Act, S. 47 (a). 

No appeal lies against an order by the District Court accepting å security 
furnished by the guardian under S. 34 (a) of the Guardians and Wards Act, on 
the ground ol insufficiency or otherwise, such an order not being one comprised in 
8. 47 (a). 

Gopammal v. Srinivasa Aiyangar 1, 1 followed. 


Per Sadasiva Aiyar, J. :—(Moore J. dissenting) Rules 240 to 242 and forms 92 
and 94 of the Civil Rules of Practice (Madras) so far as they require the appoint- 
ment of the guardian to be postponed to the furnishing and approval of the 
security are ulira vires, as they are inconsistent with Ss 7, 84 (a), 89 (e) and 50 
of the Guardians and Wards Act. 

The Act only contemplates, first the appointment of the guardian under S 7, 
then his giving security if so required under S. 84 (a) and his liability to be re- 
moved under 8. 39 (e) if he fails to furnish security contumacicusly 








* A. A. O. No, 296 of 1914. l 9th March, 1916. 
| 1 (1914) 28 M. D. J. 96. i 
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Per Moore, J.:—The procedure- ‘presöribedli in the Rules of Practice and forms ` 


and followed in the mofussil does not contravene any express provision in the 
Act and is not wlira vires, as the first order is an order of appointment of the 
guardian conditional on security being samin, 


Appeal against the order of the District Court of Rannad 
at Madura in O. P. No..437 of 1912, l 

dJ. L. Rosario and A. Swaminatha’ Aiyar- for Appellants: 

G. 8. Venkatachariar and P. S. Vythinatha Aiyar for Res- 
pondenits. 

The Court delivered the following 

Judgments :—Sadasiva Aiyar, J.:—The first E A in 
the Lower-Court is the appellant before us. She is the widowed 
mother ofa minor boy. On theapplication of the minor’s father’s 
lst cousin, one V. Srinivasa Aiyangar has been appointed as 
guardian of the minor’s property, superseding her in the interests 
of the minor, so far as the guardianship of his properties is 
. concerned. 


The order appointing Srinivasa Aiyangar as San was 


passed on the 19th day of January 1914, under S. 7 of the Guar- 
dians and Wards Act. S. 34 of the Act provides that “ where a 
guardian of the property ofa ward has been appointed......... 
he shall, (a) if so required by the Court, give a bond......... to the 


Judge of the Court......engaging duly to account for what he | 
may receive in respect of the property of the ward.” It seems to | 


me clear that it is only after the appointment that the person 
appointed can be required under the Act to give security under 
S; 84 (a): Ifhe contumaciously fails to give security, S. 39 clause 
(e), empowers the Court to remove him from the guardianship. 

S. 50 of the Act empowers the High Court to make Rules 
(among other things) “as to the-security to be required from 
guardians ” clause (b) and as to the circumstances in which such 


requisitions as are mentioned in clauses (a) to (dy of S. 34 should: 


be made.” (Clause (d) of S. 50). The rules should, however, be 
“ consistent with the Act? (that is thé Guardians and Wards Act). 
I think it would be inconsistent with the Act to impose a 
duty on the District Court to require such security” before the 
appointment of a guardian. The following are poftions of three 
.of the Rules framed by the High. Court under the Act. 
R. 240...... “unless the Court for reasons to be accorded in 
writing otherwise orders, a person appointed guardian of the 
property of the minor, shall give security etc.” 


Gopammal 


Srinivasa 
Aiyangar. 
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Re 241...... “ when security is to be given, the Court shall 
determine the actual amount thereof and may examine. the pro- 
posed sureties and adjourn the further hearing of the App lop 
tion to a fixed day as in Form No. 92.” 

R. 242 “The ‘proposed gunean and his sureties......... shall 


execute a security bond etc.” .........<.. * At the adjourned hearing, 
the Judge.....,...... shall pass an order in Form No. 94 ete” 


Form No, 92 mentioned in R. 241 is headed “interim order 
‘on application for guardian of the property. ’ It says (in part) 
TETS the Judge having approved of. C. D. as @ proper person 


to be appointed guardian of...:.... the property of H.F. the 
minor. ......... * “Tt is ordered that the said C.D. do.,..... GAN 
bring into Court a bond.......- and the. further hearing iets is 
adjourned to.......... 


Form No. 94 referred to in Rule No, 242 is headed " Final 
order appointing a guardian of person and property.” It says 


“(in part) “......... the Judge having approved of O. D......... asa ` 
- proper , person to be appointed guardian of -the ........property 
E. F. the minor and the said C. D. having given Ka. Sigar 


which has been approved by the Judge and filed m Court, it is 


‘ordered as follows :— 


1, That the said C: D. be appointed guardian of..... „the 
property of the said mirior etc.” al 
The Act does not provide for two orders, namely,.an “interim 
order” of “approval” and a “ Final order” of “appointment ” 


-of the guardian of property nor does it postpone the appoint- 


ment till security is furnished. -On the other hand, the appoint- 
ment has to precede the requisition-for and the furnishing of 
security. So far as the Rules and Forms quoted by me above 
require the appointment-to be postponed to the furnishing and 
approval of the security (that is, require the security to be furnished . 
and approved of before the appointment is made), they seem to be 
ultra vires, : 

In the present case, an order of appointment of guardian of 
property was made (as I said before) by a judgment -of the 19th 
January 1914, the language of the judgment being “I appointed 
him (Srinivasa Aiyangar) accordingly as guardian of .the 
property of the minor on a security of Rs. 30,000.” This judg- 
ment of January 1914, was treated by the present appellant (the 
minor’s mother) as an order of appointment made under S. 7 


yi 
. 
$ 

H 
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and she appealed paint it to the ‘High Gouri (A. A. 0. 59 of 
1914). That appeal 59 was dismissed by the. ‘High Couri on 
16th December 1914. - < 


Meanwhile, the District Gout seems to have treated its 
judgment of January 1914, as only án interim order approving 
_ of Srinivasa Aiyangar as guardian under the Rules and the Forms 
I have already referred to and treated Srinivasa Aiyangar eyen 
after the judgment asa “proposed” guardian and not as an 
“appointed” guardian called on him to furnish: security as such 
_ proposed guardian. He furnished sureties accordingly at the end 
- of January 1914 and a direction was given on 4th February 1914, 
_ to the Nazir of the Court to have the security tested. The 
securities having stood the test and having been approved by the 
_ District Judge, an order was-passed on 26th September 1914, the. 
material portion of which is 


“That the said y. Srinivasa Aiyangar has been appointed 
guardian of the property of the said minor etc.” 


Thus, though there was an appointment order in January 
1914, of the same Srinivasa Aiyangar as guardian and though 
that order was under appeal (and was eventually confirmed in 
- December 1914), a sort of final order of appointment. was passed 


in September 1914. .The mother of the minor has taken advan- - 


tage of the passing of the said second order of September 1914, 
to present the present appeal 296 ‘of 1914 against it on the 
ground that sufficient security has not been given by the guardian 
and hence the- appointment, of. September 1 1914, should not have 
been made. 


I .am clear, in the first place, that ihe order of January 

_ 1914, is the order of appointment which was legally passed 
-under 8.7 of the Guardians and- Wards Act and is itself a final 
order of appointment and that the so-called final appointment 
‘of September 1914, is not provided for by law and. cannot be 
- appealed against as an independent order. In the second place, it 
has been held in the judgment in the former A. “A, O. No. 59 of 


1914, between these same parties that no appeal lies under S. 41 


of the Act against acts done by the Court under S. 34 of the Act 
and as questions relating to the furnishing of security come un der 
S. 34 clause (a) this appeal is unsustainable. Without prejudice 
therefore to any steps which the appellant. may be entitled to 
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take or ae taken under the Act in the District Court itself in 

respect of the alleged inadequacy of the security, I would dismiss 

the appeal with costs. 
Moore, J.:—I agree that no appeal lies in this case, but desire 

to add a few words. f 

., On January 19th, 1914, 1st respondent V? Srinivasa Aiyangar 

was appointed guardian of the property of the minor “on & security 


| of Rs. 30,000, 


The - present appellant, the mother of the minor r appealed 
against the order to the High Court and the appeal was- dismissed 


-on 16th December 1914. While the appeal was pending the | 


District Judge following the practice which obtains in the 
mofussil and which is in accordance- with the rules framed by the 
High Court called upon the guardian to furnish security which 
was tested in the usual way by the Nazir. 

The security having been found to be PE was ei 
by the District Judge, and the following order was passed on 26th 
September 1914 : “ The Judge having approved of V. Srinivasa 
Aiyangar, son of Venkatrama Aiyangar of Pandalgudi as a proper 
person’ to be appointed guardian oi the property of minor Gopala 
Krishna Naick and the said V. Srinivasa Aiyangar having given 
security by entering into a bond with his surety, dated 9th day of. 
September 1914, which has been approved by the Judge and filed - 
in Court, it is ordered as follows :—‘‘That the said V. Srinivasa 
Aiyangar be appointed guardian of the property of the said 
minor.” With all deference to my learned brother I do not 
think that the rules framed by the High Court to which he refers 
can be regarded as ultra vires. 

| It is true that it is under S, 7 of the Guardian a Wards 
Act that the appointment order is made. This section which 
appears at the beginning of Chapter II of the Act and is followed 
by other sections which lay down the procedure to be followed 
when an application is made toa Court to appoint a guardian, : 
the ‘matters which the- Court has to consider when appointing a 
guardian : ‘and so on, provides that the Court may make an ‘order 
appointing a guardian if it is satisfied that it is for the welfare 


‘of a minor that an order should be made. The section is silent 


as to the furnishing of security. S.384 which occurs in Chap- 
ter ILI dealing with the rights, liabilities and duties of guardians 


provides that when a guardian of the property of a ward had 
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been-appointed’ or declared he shall, hit so’ required’ ‘by’ the i Cours; 
furnish security. Rule 240 says that unless-the’ Court fcr 
reasons to be recorded in writing otherwise orders a person 
appointed guardian of the property shall give security.: © i- ` 

The practice in the mofussil is.this: when a guardian of tke 


property’ is dppointed'a ‘time is fixed-for'his furnishing security. . 


_ The appointment is made conditional on security being furnished. 

If the guardian fails to do so, or if the security tendered is in- 
sufficient the petition is dismissed: The formal order of appoins- 
ment is not signed and the petition is treated as pending until 
the guardian has furnished the required security. This “procedure 
appears to be correct and ‘does not, I think, contravene any. 
express provisions in the Act. ‘As pointed out-by my learned 
‘brother the Act does not provide for interim or final order {or 
the appointment of a guardian, and does not appear to contemplate 
the postponing of the appointment order till security is furnished. 
But suppose a guardian fails to furnish security or gives 
insufficient security. There does not seem to be any provi- 
sion in the Act, which authorises that Court to. cancel the 
appointment order in such a case. It is only in cases- where 
the guardian fails to deliver the statement required under clause 
(b) of S. 34 or to exhibit accounts as required by Court that he 
can be prevented from continuing under §. 45 of the Act. S. 39 
provides that a guardian may be removed, for certain causes. Sab. 
Cl. (e) refers to the contumacious disregard of any provision of 
the Act or any order of the Court, but a. guardian who fails to 
furnish security perhaps for unavoidable reasons or is unable to 
furnish sufficient security can hardly, I think, be said to be act ng 
in contumacious disregard of the order of the Court. 


\ However this “may be, it is clear, I think, that the presant 


appeal which is directed’ against the order of the District Ccurt 
dated 26th September 1914, under S. 34 (a) of the Act accepting 
the security furnished by Srinivasa Aiyangar is incompetent. No 
appeal lies under 8. 47 (a) of the Act against | such an. order. 
Sea Gopammal v. Srinivasa Aiyangar 1. I agree that the appeal 
should be dismissed with costs without prejudice to any steps 
which the appellant may be entitled to take in the District Ccurt 


in respect of the alleged inadequacy of the security offered by the 


Ist respondent. 











1.. (1914) 28 M. L. J. 96. 
67 > 
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IN. THE HIGH COURT-OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Coutts Trotter and Mr. Justice 
Seshagiri Aiyar. ` ‘ 


Rama Rao and anothsr ..: Appellants* (Plaintiffs) 

k ta 6 vV. x 

Kuthiya Koundan alias Marappa Respondents (Defendants 1 
Gounden and others to 9, 11 to 15," 17, 20 to 


57, 59 to 68 and legal 
representatives of the 58 
: defendants). 

Hindu Law—Reversioner—Burden o f Lroof—Proof of relationship and non- 
existence of other heirs to the best of his knowledge—Burden of proving nearer 
relationship on de fendant—Inheritance— Samanodaka—Confined to 14 degrees— 
Gotraja not praferred to Bandhu unless shown to be descended from common 
ancestor. g , 

<. Is is incumbent on a plaintiff seeking to saco2ed to property as a reversioner 
affirmatively to establish the particular relationship which he puts forward and he 
is also bound t> satisfy the court that to the best of his knowledge, there are no 
nearer heirs, but he cannot be expected to do anything more and it is for those who 
tlaim. that their kinship is nearer to prove that relationship. 

Secretary of State v Subraya Kanta 1 followed. 

j Samanodaka relationship for purposes of inheritance does not extend beyond 
14 degrees. 

A gotraja can in no circumstances be preferred to a Bandhu when he is un- 

able to trace his descent from a common ancestor 
Vaidynatha Dikshityam referred to. 

` Second Appeal against the decree of the Court of the Tem- 
porary Subordinate Judge of Trichinopoly in A. S. No. 265, 325 
and 385 of 1912, preferred against the decree of the Court of the 
District Munsif of Karur in O. S. No. 628 of 1910: : 

|| The facts are fully stated in the judgment. vis 
C. V. Ananthakrishna Aiyar and E. R. Rangaswami Aiyan: 
gar fòr Appellants. 
The Ag. Advocate-General, T. R. Ramachandra Aiyar, 
T. R. Venkatarama Sastri, N. Rajagopalachari and K. S. Ganesa 
Aiyar for Respondents. 
`- The Court delivered the following . A 
ii Judgment :—The suit is by the plaintiffs as reversioners to 
recover possession. The last male owner was Venkataramana 
Aiyar who died some forty years ago. His widow Tulasi Ammal: 
died in September 1908. The plaintiffs claim to be the sister’s sons 
of -Venkataramana Aiyar. . . j 
E 5. A. No. 2383 of 1918. | ist February 1916.” zS 
ee ee, }, (1915) M. W.N. 962, : 
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The’ defendants are alienees| from Tulasi Ammal. They 

denied the plaintiffs’ relationship to the last male owner and 
pleaded that one Ranga Aiyar was the hearer heir, being a Dayadi. 
They also claimed that some of the properties were Tulasi Ammal’s 
self-acquisition and that as regards the others their alienation 
was for justifiable purposes. 
_ The District Munsif held - that there were no nearer heirs. 
than the plaintiffs whom he found to be the sister's sons of the 
deceased male owner, and that most of the alienations were not 
binding on them. He gave a decree for the major portion of tke 
properties in the suit. 


On appeal, the Subordinate J udge, without determining 
whether the plaintiffs were heirs, was of opinion that the plain- 
tiffs should prove affirmatively that there were none nearer than 
themselves. He discussed the oral evidence given for the plaintiffs 
and defendants and stated: “on the above evidence of- defend- 
ants’ witnesses 1 to 3 and the admissions of plaintiffs’ witnesses 
2,3,6,8,10,18, and 14, I hold that" ib is made out that Ranga Aiyar 
and others are dayadies of the deceased Venkataramana Aiyar.” It 
should be mentioned that this Ranga Aiyar has not gone into the 


witness box to prove his :relationship. The conclusion of the . 


| Subordinate Judge is “As I find that the plaintiffs have not 
proved that there are no dayadies of Venkataramana Aiyar now 
alive, whereas it is proved on defendants’ side that Ranga Aiyer 
and others of Pallapalyam are alive; the lst point should be 
found in the negative and against. the plaintiffs.” In the result, 
the decree of the District Munsif was reyersed. Hence this second 
appeal. 

In the first place, we are unable to agree: with the Subordi- 
nate Judge in his view of the burden of proof. It is no doubt in- 
cumbent on a plaintiff seeking to succeed to property as # rever- 
sioner affirmatively to establish the particular relationship which 
he puts forward. He is also bound to satisfy the Court that to the 
best of his knowledge there are no nearer heirs. He cannot be 


expected to do anything more. It is for those who claim that 


their. kinship is nearer than that of the plaintiffs to’ prove 
that relationship. The decision in Gridhari Lall Roy v. 
The Bengal Government 1 which is relied on as compelling 
plaintiffs in similar circuinstances to prove by positive evidence 

~a. (1868) 12 M. L'A. 448, i 
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that’ by process ‘of elimination-they are the only possible claimants, 
has been very much misunderstood. . When the facts of that 
case afe fully understood, no such proposition ‘is deducible from 
it. We agree with the view taken by one of us on this question in 
a recent case, Secretary of State for. India v. Subraya Kanta 2. 
We think the lower Court was wrong on this point. l < 


It was argued by Mr. Venkatarama Sastriar that the finding 
of the Subordinate Judge amounts to saying that Ranga Aiyar 
and others’ referred to exclude the -plaintiffs as samanodakas. 
On éxamining the evidence relied on by the Subordinate J udge, 
we find that no definite relationship is deposed to and that beyond 
. saying that bathing pollution was observed, no tangible cir- . 
eumstance is spoken to establishing the relationship. Mr, Raja- 
gopalachariar who followed ventured to argue that samanodaka- 
ship connoted all gotrajas and that as there is evidence on 
which the court below. is entitled to find on this point, we 
should. not interefere with the finding. As this argument raised 
an" Issue: ‘of considerable importance, we allowed the learned 
pleaders on both sides a further opportunity to examine the Pindi 
Taw texts bearing on the question. 

. We are'indebted to Mr. Ramichandra Aiyar for the succinct 
summary he.has given us of the authorities on the second occasion. 
There can be no question that Manu includes in the term 
“Samanodaka’ all persons belonging to the sime gotra. “The 
sapinda-relationship is extinguished in the seventh’ generation ; 
Sam wodaka-relationship lasts for all eternity, being extinguished 
only when the name and gotra are not known.” Yagnavalkya in 
sloka 135 says that the gotrajas come before the bandhus, “ The 
wife, daughters, both purents, brother and likewise their sons, 
gotrajas (gentiles); bandhus (cognates) ; a pupil and a fellow-stud. 
ent”. Vignaneswara in his commentary (Mitakshara, Chapter IT, 
S.:5 placitum : (6) says :—' If there be none such, the succes- 
sion devolves on Samanodakas, and they must be understood, 
to reach to seven degrees: beyond sapindas, or else as far as the 
limits of knowledge as to birth and name extend. Accordingly. 
what Manu says;. :“ The relationship of the sapindas ceases with 
the seventh person: and that of Samanodakas extends to the 
fourteenth degree’; ot as some affirm, it reachés as far as the 
memory, of birth and name- extends. This is signified by gotra.” 

Ei 2, (2915) M. W. N. 662, 7 
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It is clear from the above passage that neither Vignaneswara nor 
Brihat Manu gave their own sanction to extending the meaning of 
the term samanodaka to descendants beyond the fourteenth degree. 
The strong inclination towards unlimited heirship. which charac- 
terised the writings of Manu and the Rishis did not find equal 
favour witù the commentators. . These latter wo understood the: 
sentiments of the people attached considerable importance to the’ 
customs that had grown up since the ancient Rishis gave the law. 

It is no wonder therefore that Vignaneswara makes a halting 
allusion to what others say on the definition of the term’ 
samanodaka. He knew that persons belonging to the same 
gotra would not necessarily trace their descent from a com- 


mon ancestor. It is common knowledge that persons of ` 


the same gotra belong to different sakhas. Some may 
be Yajur Vedis, some Rig or Sama Vedis. Further Vigna- 
neswara must havo felt that people were more inclined tò 
favour neuter blood relationship than descent in she sme agnatic’ 
line however remote. We are therefore of ' opinion that’ the: 
Mitakshara does not enunciate the theory that Samanodaka re- 
lationship extends beyond the fourteenth degree ; and as that autho- 
vity is paramount on questions of inheritance in Southern 
India, we must hold that this relationship ceasss with the four- 
_ teenth. «Vaidyanatha Dikshitar, an author of great repute and 
authority in Southern India in the Asoucha Karda restricts the. 
term samanodaka to persons who come within fourteen degrees 
from the common ancestor. This author lived within 500 years 
and is held in great veneration all over the Prasidency ; and he 
apparently gives expression to the traditions of t2e people among 
whom he lived. 


` Phere is another point on which our conclusion against the 
view of the Subordinate Judge may be sustained. Even accepting 
the interpretation which Brihat Manu ascribes to others it is 
clear that unless a person is able to point to a common ancéstor 
in the line of gotrajas, he is not entitled to come before band- 
hus. Both Manu and Yagnavalkya speak of jenma and nama 
(4.e:;) the gotra and the name. In the Telugu countries of Madras, 


the name is indicated by the house name cr the intiperu. . 


This is not in vogue in the southern districts. Even there 


people speak of the Vamsam to which they belong. This would. . 


lead to tracing descent.to 4 common ancestcr, It would bg 
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something.specific to go by. ` In this case no attempt ‘has been‘ 
made to show, that Venkataramana Aiyar and Ranga Aiyar and 
the others who gave evidence had either the same house name 


or belonged to the same Vamsam. 


As regards the decided cases Bai Devkore v. Amritram 
Jamiatram 1 is the only one which in any way supports the 
respondents’ contention. In that case, the common 
ancestor was traced. This view of the Bombay Judges 
apparently did not find acceptamce in Madras as we have 


“ascertained that Subramania Aiyar and Boddam, JJ. did 


not follow itin A. S. No. 120 and 124 of 1909. The observations 
of the Judicial Committee in Bhyah Ram Singh v. Bhyah Ugur 


` Singh 2, are very general. Their Lordships had not to consider 


the meaning of the term Samanodaka in that case. Kutti Ammal 
v. Radhakrishna Aiyar 3, and Gridhari Lall Roy v. The Bengal 
Government 4, only lay down that before the property, escheats 
to the Crown all possible relations should be exhausted. The 
exact point at which Samanodaka relationship ceases was not 
in question in these cases. Ram Baran Rai v. Kamta Prasad 6, 
is only authority for the way ‘in which the fourteen degrees 
are to be computed. On the other hand in the case from which 
Kalka v. Mathura Prasad 6, was the appeal heard by the 
Judicial Committee, the view taken was that Bai Devkore ve 
Amritram Jamiatram 1, had gone too far. Naraini Kuar ve 
Chandi Din 7, upholds the restricted construction of the term. 
Samanodaka. < l 
Among the text writers, the general tendency is to confine 
the relationship to the fourteenth degree, although some would 
have it that so long as there is a possibility of common ancestor 
being traced; the gotraja would exclude the bandhus, It'has to 
be remembered that this indefinite extension of the meaning of 
the term is calculated to induce parties to place before the Court 
evidence of a very dubious and unreliable character. l 
On the whole we are of opinion that on authority and for’ 

reasons of expediency, it is not desirable to extend the meaning of 
the term ‘ Samanodaka’ to persons beyond the fourteenth degree 

1. (1885) I. L. R. 10 B. 879. 

2. (1876) 18 M. I. A. 878 at pp. 390. and 393. 

8. (1875) 8 M. H. 0. R. 88. . 4. (1868) 12 M. I. A. 448, 


b. (1910) I. L. R. 32 A 594. 6. (1908) I. L R. 30 A. 510 
~T. (1886) 1.1, R.9 A. 466. - 
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of relationship to the deceased ; and that under no circumstances 
should a gotraja be preferred toa bandhu when the former is 
unable to trace his descent from a common ancestor. 

As the Subordinate Judge has disposed of this case ona 
wrong view of the burden of proof, his decree must be reversed 
and the. appeal will be remanded to thé permanent Subordinate 
Judge of Trichinopoly for disposal on the merits with reference 
to the foregoing observations, costs to.abide the result. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Ayling and Mr. Justice Napier. 


Messrs. Morgan and Son ... Appellants * (Plaintiffs). 
ie 
N. P. Fernandez ... Respondent (Defendant). 


Registration Act Ss. 17, 49 -Agreement to leas: — By correspondence—Regisira- 
tion essential. g 

Where an agreement to lease a certain immovable property was effected by two 
letters, one const tuting the proposal, and the other, the acceptance and relying 
upon those letters a suit was instituted for specific performance of the agreement. 

Held that the letters could not be used to prove the agreament as they had 
not been registered. 

S. 17 Cl. (d) of the Registration Act applies not only to leases effected by a 
single document but also those effected by correspondence. 


Second Appeal against the decreė of the District Court of South 
Canara in A. S. No. 145 of 1913, preferred against the decree of 
the Court of the District Munsif of Mangalore in O. S. No. 401 
for 1911. 

Mr. K.N. Aiya Aiyar and B. Srta Rao for Appellant. 

- K. Yegnanarayana Adiga for Respondent. 

` The Court delivered the following 

Judgments :—Napier, J—The question raised in this second 
appeal is whether the four letters A; B, C. and D, or alternatively; 
the two letters A and B require registration under Ss..17 and 49 
of the Registration Act, S. 17, Sub-S. (1) requires that “ the follow- 
ing documents shall be registered,” namely, among them clause 
(a) ‘leases of immovable property from year to year, or for any 
term exceeding one year, or- reserving a yearly rent.” “Under 
the definition Section Sub-S, 7 “ ‘lease’ includes an agreement to 
lease.” There isa proviso to $. 17, Sub-S. 2 which excepts 
some documents which would otherwise come under cls, (b) and 
(6). and also distinguishes certain classes of documents which 

* S. A. No. 898 of 1914, . : 22nd Feb. 1916. 
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might otherwise have been thought to fall under either of those 
two classes. One of these clausés is (5) “ any document not itself 
creating etc. any right, title,-etc. but merely creating a right to 
obtain another document which will .when executed : create 
such right, etc.” It has been held by a Full Bench-of this Court 
iù Narayanan Chetty v. Muthiah Servai 1 that as cl. (5). has not 
been applied by Sub-S, (2) to leases the legislature must have 
had in its mind that documents with regard to leases cannot 
“ merely create a right to obtain another document” and so are 
unsuited for the application of cl. 5 and that the fact of their 
exclusion from that clause and the specific inclusion of agree- 
ments to'lease among ‘leases’ in the definition section indicates 
that agreements so long as they settle the terms af the lease or 
leases; whether they contemplate the creation of another docu- 
mènt or not, are leases within the meaning of S. 2. That decision 
is of course binding on us. It is of the greatest importance in 
considering the question raised in this appeal because if the con- 


- tention for the appellant is correct it will be perfectly easy to 


Greate valid leases without the necessity for registration. Where 
the, legislature has desired to exclude documents creating particular 
rights it has specifically mentioned them. (Vide several clauses 
to Sub-S. 2). Subject 40 those’ exceptions the policy indicated by 
S. 17 is that all other documents creating’ rights in immovable 
property as distinguished from documents merely entitling parties 
to obtain a document creating such rights should be registered. 


Mi. K. N: Aiya, however, řèlies on certain cases which have put: 


a limited construction on 8. 17. His argument is that the words 
in S. 17 Sub-S. (1) “the following documents’ only apply to cases 
where the right is created by a single instrument. The first 
answer to that contention is that the word ‘ instrument’ has been 
omitted. from Sub-S. 1 (d) although it appears in the other 
elauses of the sub-section. It is not, “instrument of. lease” 
as: we ‘have “ instrument of gift,” but “lease.” This difference 


- of language. has not, as far as I am aware, been noted in any of 


the decided cages. . The next answer is that the word ‘ documents’ 
jn the. section is certainly of itself wide enough to cover more 
than. one letter creating a lease. Certainly there is authority for 
the. proposition, but I am unable to accede to it. On principle 
there can be no reason why an agreement for lease created by a 





1. (1910) I. L. R. 85 M. 68. s. 0. 21 M. L. J. 44, 
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letter setting out the terms and endorsed!‘ accepted ’ should require 
regislration and the same transaction embodied in two letters 
should not, and I cannot see where the {practical difficulty lies in 
registering two or more letters constituting the contract. The 
authority relied on is an unreported :éase of this «court, Appeal 
No. 201 of 1908 where the learned. Judges rely on cértain other 
cases for the proposition that if there isno one instrament which 
can be regarded as a lease, then S. 17 has no application. I have 
examined those cases, which are relied on by the appellant before 
` us also, and with the very greatest deference to the learned J udges 
I do’ not think they support the proposition. One of them is a 
decision of this court, Rajah of Venkatagiri v. Narayana Beddi 1, 
which being a decision of a Full Bench would of course be binding 
onus. What was ‘decided in that case was that S. 49 did not apply 
to the facts of the case, vide page 458 where the learned J udges say 
that the document may be admitted to prove the contract and the 
damages occasioned by the breach of it. This decision is 
explained in the judgment of the Bench before whom the case 
came, at page 460 where the Court uses the following language : 
“ This is nob a suit brought upon the kabuliat and cowle, but 
“a suit upon a breach of an implied ‘contract by the defendant 
“bo do that which it was -necessary for him to do in order to 


give effect to the agreement which- he had entered into with. 


“the plaintiff. The other unregistered documents that have been 


“put in showing the terms of the. lease, have not been put in to ' 


enforce the lease,. but must be deemed to have been put in 
“simply as evidence of the character of the breach’ of agreement 


si “by the defendant, and as a basis for calculating the measure’ 


‘of damages, neither of which things can, in the least, affect 
“the land lying in the village of Valaimaid.” The last words 
are most important as indicating the test applied by the learned 
 Judges,. for S. 49 cl. (c) uses the words “affecting any 
immovable property comprised therein, ” It is therefore no 
authority for the proposition as stated by the learned Judges in 
the later case. Moreover, there are other words-used in the same 
` paragraph that I have quoted which are a direct authority against 
` that proposition, The words ae the passage “have not 
beén- put in to enforce the lease ” are Í in which case they would 
not have been admissible ag evidence as they would have been 








1. (1994) LLR. 17-M. 456 ; 4 M.LJ. 198 (F P). 
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evidence: of a transaction affecting immoveable property.” This 
proposition establishes the exact opposite to what is contended 


- for. Itis certainly obiter but it shows that the Judges did not 


consider 8.17 of the Act of 1877, which is in exactly the same 
terms as the present Act, to apply to leases created by document 
only. The other cases relied on by the learned Judges in Appeal 
No. 201 of 1908, and here, are three cases in VII Calcutta, namely 
those on pages 703, 708 and 717 ĉe., (1) Syed Sufdar Reza v. 


‘Amzad Ali 1 Maharaja Luchmessar Singh v. Mussammat Dakho 


and Maharaja Luchmissur “Singh v. Rung Lal? Lall Jha v. 
Negroo® respectively. The first was a Full Bench case which decid- 
ed that an application for lease accepted by writing the word - 
‘granted ’ in the margin was a lease. It does not say that if it had 
been accepted by a separate letter it would not have been a lease of 
would not have required registration. The case on page 717 decides 
that an unaccepted proposal is not a lease though if accepted by 
endorsement it is. It decides nothing else. The case on p. 708 
was one in which the dowles did mot contain the teim for 
which the lands were said to have been granted and were not 
signed by the- parties. The court held that as the dowles con- 
tained-a portion only of the terms they were neither leases nor 
agreements for leases. This case, again, is obviously no authority 


_ for the proposition. Against the authority -of this unreported case 


there.is the language used by the Privy Council in The Port Canning 


- Land Investment Reclamation and Dock Oo., Ltd. v. A. Smith 4 


This was decided on the language of Act XX of 1866 which is 
slightly more favourable tő the appellant, for the words of S. 17 


TT therein arə “the instruments next hereinafter mentioned.” not 
‘the documents’. It may. very fairly be said that the change of 


the language in the later Acts of 1877 and 1908 was to get rid 


-of the technical meaning of the word ‘ instrument’, 'Pheir Lord- 


ships of the Privy Council dealing with certain letters that passed 
between the Port Canning Land Company and the Municipal Com- 
missioners held that they did not amount to a lease or an agreement 
for a lease; and, with regard to the question of registration, use the 


TOO WINE language: “Their Lordships think that the High Court 


“was perfectly right in holding that the letters did not require regis- 


‘tration. They do not amount to a lease or an agreement for a 





1. (1881) 1. L. R. 7 Œ. 703. j 2. (1881) I, L. R. 7 O. 708. 
- 8 (£81) I. L. R. 7.0. %17. s 4. (1874) 21 W. R. 315. 
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g “lane but are- evidence of a ‘contract of a special character, not 


‘coming within the definition found in the Registration Act.” 


It seems to me that if the "Bond ‘hadithought baat letters do not 


require registration even it ‘they’ do amount to` an “agreement for 


a lease their Lordships would hive said so in plain words. The. 


question was considered by a single: ‘Judge of the High Court of 


Calcutta in the case. reported in Boyd v. Kreig 1 where certain - 


correspondence was sought to be put in and objection was taken 
-that if disclosed an agreement for a term of more than a year 
and therefore required registration. The point was ‘elaborately 
argued and the learned Judge laid down the law as follows + 

“As to the registration a series’ of cases shows_that. where 
correspondence constitutés a contract leasing premises for 
more than a year, that correspondence must be registered, 
although a formal document may be contemplated.” On. the 
facts he decided that the correspondence did nos require registra- 
tion as it only constituted a demise for a single year. The cases 
on which’ the learned Judge relied are not- mentioned. So. there 
ig only the authority of this one case. There being no difficulty 
in registering correspondence and there being no principle under 
which a contrast by two letters should be excluded while 
‘a contract by one letter and an endorsement should be in- 
cluded, and the language of the section being wide enough to 
include an agreement for alease by. more than one document, I 
must hold that the four letters, or at all events letters A and B 
did require registration. In my opinion Appeal 201 of 1908 
was wrongly decided and should not be followed. 

‘The appeal should he dismissed with costs. « - 
Ayling, J.—I agree. 


_ IN THE, HIGH COURT.OF JUDICATURE AT MADRAS: 
Present :—Sir John Wallis, Chief Justice, Mr. Justice Abdur 
“Rahim and Mr, Justice Srinivasa Aiyangar. 
Ottapurakkal Thayath Suppi ... Appellants * (Petitioners in 0. 
and others. l R. P. No. 772 of 1912 on 
© D ~ the file of the High Court.) 
Sayid Alabi Masaber alias Koya Respondent . (Respondent). 
° Kunhi Koya. . 
Civil Procedure Code, O. 89 R. 2 (2) & (8), o. 44 R.11 Tai Dora injune- 


tion—Disobedience—Order declining to arrest or attach—Appeal lies from—Appli- 
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cation to commit whils suit pending—Orders passedafter dismissal of suit —Legality 
of--Order for imprisonment —Need not be made after an order of attacrment. 

An appeal lies under O. 43 R. 1 (r) of the Civil Procedure Code against an order 
declining to order the arrest of a parson for having disobeyed" a temporary in- 
junction. : 
‘Where an injunction was disobeyed and the application to commit .was put 


in while the suit was pending, the fact that the suit was dismissed before orders 
were passed on the application does not affect the powers of the court to take action 


_ for the breach of the injunction. 


Under Ó. 39 R 2.8) the court is not bound to pass an onder of epee 
only after an order of attachment is passed. 
Appeal under. Cl. 15 of Letters Patént against the judgment 
and order of the Hon’ble Mr. Justice Oldfield in L. P. AN 


N 


100 of 1918 preferred against the judgment and order of ae f 


Hon'ble Mr. Justice Miller inC Ri P. No. 772 of 1912* on 
the file of High Coutt, preferred against the order af the District 
Court of North Malabar in ©. M. A.. No: 10 of 1912 (M. P. No. 
821 of 1911 in O. S. No. 952 of 1909 on. the file of the Court of 
the District Munsif of Badagara. . : ee 

The facts are briefly tbese. The Dt. Munsif granted a tem: 
porary injunction against the appellants who admittedly disobeyed 
ite While the suit was still pending and the injunction ini force 


the Dt, Munsif was moved to deal with their disobedience. The. 
Dt.'-Munsif expressed his grave disapproval and ordered the 


appellants to pay costs. The ‘Dt. J udge on appeal imprisoned the 
appellants for one mcnth. On revision Mr. Justice Miller declined 
to interfere. Against this order a Letters Patent appeal was prefer- 
red. Mr. Justice Oldfield and Mr. Justice Tyabji differed and in the 
result the appeal was, dismissed. On Letters Patent Appeal. 

J. L. Rosario for Appellants. waves 

A. Sundaram for Respondents. 

The Court delivered the following 

f Judgments :—The Chief Justice :—The main question in this 

appeal is whether under O. 43, R. 1 (r) an appeal lay to the Dis- 


trict Court from the refusal of the District Munsif to take action’ 
‘under 0.39, R.2 (3) for an alleged breach of a temporary injunction 


granted under O. 39, R. 2 (2). It is quite’clear that an appeal lay 
in a similar case under S. 94 of Act VIII of 1859, and also under 
S. 588 (24) of the Code of 1882, which corresponds to O. 43 R. 1 
(r); and that such appeals lay not only from orders in exercise of 


the powers conferred by the section but also from orders refusing _ 


to exercise such powers. It is also clear that refusal by the Court 

to take action on the breach of an injunction might seriously’ 

prejudice the party in: whose favour the injunction had been 

gantal, and it’ is said to be unlikely that the Legislature in- 
! i” * (1914) 26 M. L. J. 87. 
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intended ‘to affect such right of appeal when it recast the lac- Ottapurakkal l 
guage of S. 493 of the. old -Codé when re-enacting it im ‘aa 


the present. Code. The alteration lis that, whereas in S. 4938 it ~. 
Sayid Alabi 


was provided generally that in case-of disobedience the injunction Masaber 
might be eriforced by imprisonment or attachment, it is provided es 
in 0. 39 Rule 2 (3) that “the Court granting the injunction” _ ee oes 
may order the attachment or imprisonment; and it is said that Justice. 


these words constitute a prescribed limitation under 6. 107 of the 
power which the Appellate Court would otherwise have under 
that section to pass the order. which might have been passed Ly 
the Court of First Instance. -In support of this contention attenticn 
was called. to S. 104 (b) which provides for 4n appeal from en 
order under any -of the provisions of the code imposing fine or 
detention otherwise than in the execution of a decree -and to the 
provision in S. 104 (2) that no appeal shall lie from any order 
passed in appeal under this section which by.virtue of sub. 
(i) (b) includes orders made on appeal under O. 43 (1) (r) ; and 
it was suggested that the alteration, in O. 39 R. 2 (8) was intro- 
` duced to prevent an order of imprisonment being made by tie 
Appellate Court from which there is no further appeal under. the i 
section. If however this was the object of the alteration, it gces 
further than was necessary, as the rulé would equally prohibit 
appeals from a refusal “to order attachment. Further, if it bad 
been desired to restrict the right of appeal from orders under 
0. 398. 2 in this way, nothing would have been easier thar to- 
say so expressly in O. 43 (1) (r) which is the provision dealing 
with appeals from orders under the rule in question instead of 
in 0, 39 B.2 which deals with. original orders. It is not in 
“my opinion permissible to read the words “the court granting the 
. injunction” as restricting the right of appeal, unless they would 
otherwise have no effect, whereas they may havethe effect of prevent- 
ing original applications in respect of breaches of injunction being . 
made to any other Court than that which granted the injunction, | 
as for instance in the case of the injunction having been granted by 
the original court and the breach having occurred after an appsal 
had been perferred or possibly after the case had been transferred. 
As regards the other points taken, whereas here the injunc- 
tion was disobeyed and the application to commit was put in 
while the suit was pending, but the order was made after the suit 
was dismissed, that does not in my opinion affect the powsra 
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of the court to take action for the breach. Last] y there is in my 
opinion no foundation for the contention that the court can only 
make an order of imprisonment after an order of attachment. 

I am therefore of opinion that the appeal lay to the District 
Judge and that he had jurisdiction to pass the order, - Mr. Justice 
Miller has refused to revise that order and I am not prepared in 
this case to interfere in appeal with the exercise of his discretion, 
In’the result the appeal is dismissed with costs. l 4 

Abdur Rahim, T. :—I agree. 

Srinivasa Aiyangar, J:—Three points are raised by Mr. 
Rosario in this appeal (1) that no appeal lies from the order of 
the District Munsif declining ,to order arrest or attachment of 
property for desobedience of an interlocutory injunction (2). That - 
when the Appellate Court interfered, the inj unction had ceased to 
exist by reason of the dismissal of the suit in the First Court. (3). 
That the Court had no right to order arrest ‘and imprisonment 
without first ordering attachment of property. 


General jurisdiction to make interlocutory orders pending 


suits is conferred by section 94 of the Code. Detailed provision 
for the exercise of such jurisdiction is to be found in Orders 38, 


- 39 and 40. O. 39 relates to interlocutory injunctions. General ` 


jurisdiction to entertain appeals from orders is ‘conferred by 
5. 104 of the code. 0. 43, R. 1 makes provision for appeals 


from orders made under rules as provided for in clause (i) of 


S. 104. Under clause (r) of R, 1 of O. 43, an appeal is 


allowed from an order under R. % The injunction in the 


present case was grahted under O. 39, R.2. by the District 
Munsif. The application for arrest and attachment was also made 


‘under clause (3) of R. 2 to the court which granted.the injunction 


(i.e, the Munsif). The order in question passed by the Munsif 
declining to order arrest or attachment under clause (3) of Rule 2 
is obviously an order under Rule 2 and would therefore be appeal- 
able. But it was argued that the introduction of the words “ the 
court which granted the injunction” in clause (3) of Rule 2 
showed that an order under that clause can only be passed by 
the court which granted the injunction and no other court even 
in appeal can dc so. This-construction ignores the fundamental 


_ rule that an Appellate Court ‘only passes the order which the 


First Court should have passed. In many cases applications are 
made and in all cases suits filed in trial courts, whose duty it is 
to pass orders or make decrees, and in appeals, where the 
Appellate Courts interfere, they only pass such orders as the Firgt 
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“Court should have passed. (S. 107 C. P. C.). The introduc- 
tion of-the words “the court which granted the injunction” in 
the new Code, words which are notito be found in the correspond- 
ing S. 493 of the old Code, is merely due to the change in 
the method. of drafting. It is to be observed that the words “ may 
be enforced”? found in S. 493 have been omitted in the 
corresponding rule and the omission has necessitated the re-draft- 
ing of the rule in the form in which it stands. An order for 
attachment of the property or imprisonment of the person of a 
- party guilty of disobedience of an injunction is not strictly speak- 
ing enforcing the order of injunction. It is really a punishment for 
past disobedience. That was probably the reason for the omission 
of the words. Full scope can be given to the words ‘ Court grant- 
ing the injunction’ by construing them as applicable to the original 
petition. For example if an injunction is granted by an Appellate 
Court, pending an appeal from a decree, the application to enforce 
that injunction in the case of breach, could be made only to the 
Appellate Court; for in that case the trial court before whom no 
action is pending would not be ina positioti to entertain an 


application. That must be the result even under the old Code. - 


It is clear that disobedience of an order, of injunction passed in 
appeal could not be punished by the’ Court which tried the suit 
as §. 36 or 37 corresponding to: S. 649 of the old Code does not 
apply. Where the business of one court is transferred to another, 
the court to Which the business is so transferred, may, I think, 
under 5. 150 entertain an original application for attachment or 


arrest under clause (3) of R.2 of ©. 39. Attention was drawn to 


S., 104 which provides an appeal in cases of fine and imprison- 
. ment. That provision was made in the body of the code in 
. analogy to the Judicature Act of 1894 which allows an appeal 
without leave in all cases, where the liberty of the subject is 
concerned, to prevent the right being taken away by rules passed 
by superior courts by virtue of their rule making power: In 
the absence of sucha provision in the body of the code 
it would be possible for the High Courts after consulting the rule 
committees, to abolish the right of appeal in the cases provided 
for by O. 43 R. 1 including orders under O. 88 R. 4 and 


O. 39 R. 2 clause (8). The argument of Mr. Rozario if- 


correct leads to this result. That an order passed -by the First 
Court for attachment of the property and its sale is not appealable 
as also orders declining to commit or to attach property. In 
England it is now settled that an appeal lies in cases where the 
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First Court declines to order committal or sequestration of 
property, See Jarmain v. Chatterton 1 though of course the 
Appellate Court would not ordinarily interfere with the discretion < 
exercised by the First Court. 


“The view which I have set forth above is fully supported by a 
passaze in High on Injunctions S. 1431 where the learned 
author says “An appeal from a final injunction does not suspend 
its operation and the doing of the act enjoined may be punished 
as a contempt, notwithstanding such appeal. And an appeal 
from an injunctional order does not deprive the court granting | 
the writ of the right to punish for contempt for its violation, and 
the Lower Court and not the revising court is the proper tribunal to 
entertain such proceeding where the Court of Appeals of the State 
has jurisdiction to grant a supersede as to an order of an inferior 
court dissolving an injunction, and defendants after the granting 
of such supersede as, proceed to the commission of the act forbid- 
den by the injunction, such action is a contempt of the Court of 
appeals and may be punished’ upon proceedings in that Court.” 


As regards the second question, the breach of the injunction 


occurred. when the injunction was in force, and also when the 


application was made. The dissolution of the injunction owing to 
the dismissal of the action which happened long after the applica- 


-tion could in no way excuse the party who had already disobeyed 


it. See Eastern Trust Co. v. McKenzie Mann and Co. Ltd. 2. 

As to the third point I think in spite of the difference in the 
language the meaning is the same. The court can in its discretion 
order either arrest or attachment of property and is not bound in 
the first instance to attach and then only order imprisonment. 
Mr. Rosario’s argument leads to this result:—That the court 


“has power to order attachment alone or attachment and impri- 


sonment alone. It is to be observed that the contention is not, 


‘that it is only if the attachment proves infructuous, in compelling 


future obedience, the writ of committal is to be issued. In 
England the usual order in cases of disobedience of an injunction 
by natural persons is attachment of the person or committal while 
sequestration is the usual order passed-in cases of disobedience 
by corporations. (See Oswald on Contempt, page 223). The 
former practice seems to have been that unless there was a 
previous issue of a writ of attachment sequestration will not issue, 
but now attachment and sequestration may issue concurrently. 
I therefore agree in the order proposed. l 
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PRIVY COUNCIL: ` 


| eae :—Viscount Haldane, Lord Parinoor; Lord Wren- 
` bury and Mr. Ameer Ali. 


| [On Appeal from the High Goust at Calcutta.) . 


Srimati Nrityamoni Dassi and others `... Appellants* — 
Y. a Me ` 
Lakhon Chunder Sen and others  ... Respondents. 

Limitation Act, S. 14—Pendency of former suit—Relief not granted because P.C. 
present plaintiffs were defendants—Time taken by prior proceedings deducted— eee 
Benami—Test—Source of consideration. Srimati 

Nrityamoni 


In a suit by the descendants of ‘one Gurucharan Sen by one of his sons for Dassi 


their share-in certain properties which they alleged belonged to him but were v. 
collusively declared by their uncles with æ view to protect them from their credi- gamo 
tors, in what was styled “a deed of covenant” to ‘belong to their mother, the wife Sen 

of Gurucharan Sen and were subsequently assigned on trust by her to some only r 


of her descendants to the exclusion of the rest, ‘the descendants ‘of G by another 
of his sons prayed that their shares also might be determined and assigned to them 
in the same suit and their claim was accordingly decreed by the First Court but 
on appeal, that decree was cancelled on the ‘technical ground that “as they were 
only defendants in the case, no decree ‘could be passed in their favour and their 
right, could be determined only by a separate suit. On their so doing, they were 
met by the plea of limitation more than 12 years having elapsed from. the deed of 
the covenant and the deed of trust. 


Held, that the ‘‘ deed of covenant’ in no way altered the title of the parties 
as it did not purport to transfer any right but only contained an admission ofa 
right which did not exist, that time began to run after the execution of the deed of i 
‘trust when the trustees began to collect the rents to the exclusion of their co-- 
heirs but that the time taken by the previous litigation when they were bona. fide 
litigating for their rights should be deducted. 


Their Lordships regretted that in the previous litigation the Appellate Court, 
did not exercise the powers which they possessed under the Code of Civil Procedura 
to transpese them from the category of defendants to that of Plates and to 
maintain the decree of the Court of the first Instance. 


Where it is asserted that an assignment in the name of one person isin 
reality for the benefit of another, the real test is the source whence the considera- 
tion came but where owing to distance of time evidence is not forthcoming on 
either side to establish or rebut conolusively the allegation, the case must be 
dealt with on reasonable probabilities and legal inferences arising from proved or 
admitted facts. 


“In this case, where one of the properties concerned was the family dwelling 
house and the properties were repurchased in the name of the wife and there was 
no evidence that the wife had any money of her own while the husband though an 
insolvent had money and there was also motive for-purchase benami in the name 
_ of the wife, without disousging how far these circumstances standing. by tiem . 
selves would have been sufficient to outweigh the ostensible title. 

Held: that from these circumstances: taken along with the proved fact that tle 


_ * Bist January 1916, 
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of the properties was treated exactly like the incoine of other admitted family 
properties being entered in the family accounts and applied towards the expenses 
of-the firaily the inférence was irresistible that the property was acquired bonami 
in the name of the wifeand that inference was not rebutted by the fact that 
she executed mortgages or that she purported to dispose of the properties by will 
both of these circumstances being explicable on the basis that the properties were 
family properties _--_ . i Eee : 
Consolidated appeals from two Judgments and Decrees of the 
High Court dated 25th January 1909 and 11th December 1908. 
reversing a Judgment and Decree of the: -High Court in its origi- 
nal civil-jurisdiction dated: 15th June 1908 - and confirming. a 
Judgment and Decree of the Subordinate Judge of 24-Pergunas | 
dated 29th December 1906 respectively, 


The facts of the case are sufficiently set forth in their Jord. 


‘ships’ ‘Judgment. 


- De Gruyther K.C.-and Ross K. C. for the Apin 
The suit was barred by Limitation. . The deeds: executed in 
1891 and 1892 were not benami and fictitious transactions and. 
constituted a. family arrangement binding on parties thereto and 
their representatives. The respondents ` were estopped from 
disputing the validity of those deeds. ` The properties were bought 


. by: Shyama Charan and given to Surat Kumari in 1861. - No 


suit in the circumstances of the case could be brought in order to 
disturb. @ family arrangement acted upon by all the members 
of the.family-especially in the absence of the other embers of 
the family. aa 

.-Reference was mada to Dharaini Kant Dalen v. Kristo 
E. “inan kai r, + 

. Sir W. Garth and onas for the Respondents. 

. The decision of the High Court in the former suit has never 
been ‘appealed from and is binding upon all the parties to the 
present appeal. - The High Court per in curiam and in, ignorance 
that there was an issue in respect of respondent's rights 
on’ technical grounds of procedure deprived them of the 
relief given by the First Court. The decision appealed against 
affirms’ the decision of the High Court in the former action which’ 


‘itself affirmed the’ decision’ of the’ Court below on the facts, issues, 


eyidenee 2 and parties ; in each action being the same and there is 
1. (1886) LAR.13 F. A! 79, 
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no substantial point of law raised by the appeal.. -The deeds in 
question were not intended to operate as conveyances or to form 
a family arrangement, but merely to: conceal the true ownership 
of the property from creditors. There was no question of 
estoppel by virtue of recital in the deeds since all parties were 
aware ab the time of their falsity and because there was no 
mutuality in the said deeds and no change of position there was 
in fact. Besides the.deeds were executed to affect third 
parties and not the parties to it, The transaction was a benami 
- one and any purchase in the name of one member of a family 
must be forthe whole family unless the contrary is proved. 
There. was no question ‘of ‘limitation in the present appeal. 
Ranee Surnamoye v. Soshee M. Burmania 1, Prannath Chowdhri 
v. Rokea Begum 3, Pulteney v. Warren 3, E. 1. Co: v. Campion 4, 


De Ghiyther i in reply. a 


The judgment of their Lordships was delivered by a 


Mr. Ameer Ali:—The two suits which have given rise to the 
present appeals were instituted, one in November 1904 in’ the 
High Court of Calcutta, in its ordinary original civil jurisdiction, 
the other in the Court of the’ Subordinate Judge of the district of 
24-Pegunnahzs, in Bengal. 


The parties to this protracted litigation, with the Wa 
of the appellant Nrityamoni Dassi and the other female defen- 
dants, are the descendants of one Guru Charan Sen, a Hindu 
inhabitant of Calcutta, who died in the year 1872, leaving him 
surviving three sons named‘ respectively Baney Madhub Sen, 
Money Madhub Sen, and Chuni Lal Sen, and a widow, Surat 
Kumari Dassi. The appellant is the widow of “Baney Madhub 
who died in 1897. The following genealogical table will explain 
the relationship in which the parties stand to one another :— 


1. (1868) 12 M. I. A. 244. 2. (1859) 7 M. L A. 857, 
3. (1801) 6 Vesey, 92. š i 
1. (1887) 6 Bligh, 187 H. L ; and (1866) 11 M. I. A. 55, 43, 
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Guru Charan Sen appears to have been at one period of his 
life a very wealthy man, and was possessed of considerable house 
property in Calcutta, besides some land in the village. of Panihati 
in the District of Nuddea. Among the-house property were eight 
houses situated in Banstollah Street and its vicinity, which, for 
the sake of brevity, may be conveniently referred to in this judg- 
ment as “ the eight houses.” Besides these and several others 

which need not be specifically mentioned, he owned 102, Cotton 
Street and 27, Burtollah Street. 


en ‘Between 1855 and 1857 Guru Charan Sen became hèavily in- 
volved in debt, ore of his principal creditors being James Church, 
junr., and Co., to whom he had apparently been a banian. Barly 
in 1857 he appears to have executed in their favour a bond: by 
which he hypothecated, among other property “ the eight houses,” 

subject to certain prior encumbrances created -in favour -of one 
Shamo Charan Mullick, to whom also he was heavily in debt; and 
in a suit brought immediately thereafter on the bond he confessed 
judgment. Thereupón, on the application of another creditor, 
Guru Charan Sen was adjudicated an insolvent and all his. pro- 


perty vested in the Official Assignee. This was followed by a 


r+ 


suit at the instance of Shama Charan Mullick in- respect of his- 


debt. The- Official Assignee then brought his action: to get 
the insolvent’s properties into his hands. - All. three suits 


"were referred to- arbitration, and under the award made. in- 


those proceedings Shama Charan Mullick obtained priority. 
The Official Assignee; in accordance with the directions con- 
tained in the Award, sold most of the houses -belonging to 
the insolvent, inclusive of 102, Cotton Street and 27, (now 
numbered 34,) Burtollah Street. But for some unexplained 
reason “ the eight houses ” never came into the: possession: of the 
. Official Assignee ; and, although the Award contained a. direction 
to that effect, it is now admitted they were never brought to sale. 
These eight houses. unquestionably belonged to Guru. Charan 
Sen, subject it is said, .to certain payments out of the rents and 
` issues for the maintenance of two idols, and he appears to have 
retained possession of them until ' his death in November 1872, 
when his three. sons succeeded to the same. “No application, 
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however, for the substitution in the Collector’s Register of their . - 


names as owners in place of their father was made until 1877, 
when they. wers recorded as shebaits, the ordinary designation 
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for a person holding ‘property dedicated “for, or charged ` with, 
the maintenance in any way of Hindu religious worship. - But it 
is not disputed that the income arising from the eight houses— 
save as to a small portion which was spent for keeping up the 
two family idols—was applied towards the general expenses of 
the joint family. 

Chuni Lal, the third son, , died in 1881, leaving a widow: 
named Kusum Kumari Dassi, and several sons, of whom Nemye 
Charan is the eldest. But his death made no difference in the 
mode of dealing with the income of the. eight -houses or in the 
general condition of the family, which was that of an ordinary 
Hindu joint family, of which Baney Madhub, the eldest male 
member, was the karta. e.g 


This state of things continued until 1891, when the events `: 


took place which gave rise to the neon of 1896 and also Pioni 
the subject of the present dispute. R 

As already stated, 102, Cotton Street, and 27, Burtollah 
Street also belonged to. Guru Charan Sen. - These were put-up'to. 
sale by the Official “Assignee. One was purchased by Shama 
Charan Mullick, the other by one Heera Lal Seal for. Shama 
‘Charan Mullick, and to whom Heera Lal appears to: have after- 
wards transferred it by deed. Why this. devious course „was 
adopted in respect of these houses isa matter of inference. Shama 
Charan Mullick is also stated to have bought up’ the claims of ` 
most of the other creditors. In 1861 he conveyed 102, Cotton 
Street, and 27, Burtollak Street, to Surat Kumari Dassi, the wife 
of Guru Charan Sen; and one of the main questions in the present 
litigation is whether she took them as absolute owner or merely 
benami for her husband and the joint family, of which he was 
the karta and the head. 

Between 1888 and 1890 the two brothers Baney ‘Madhub 
and Money Madhub found themselves heavily involved in debt : 
their banianship business had brought them no profit; Money 
Madhub had already suffered imprisonment for debt, and evi- 


. dently the creditors were pressing their’ demands.“ To add to. 


these. difficulties, differences and disputes had commenced in the 
family. chiefly owing to the indebtedness of the two brothers; 
whilst the mother, Surat Kumari Dassi, in whose name, either as 
absolute. owner or in trust for the family, some of the properties 
stood, -was getting very old, The sons of Guru Charan Sen had 
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before them the fate of their father; who, though he had no doubt 

contrived to save some part of his possessions from the genera] 

wreck of his fortunes, had died an undischarged bankrupt. It is 

easy in these circumstances to-imagine why it was considered 

advisable by the principal adult_members to devise some methol 
to shelter the family properties remaining in their hands from 

their creditors. It is not clear whether Baney Madhub was the 
prime mover in evolving the scheme, as was alleged afterwards 

by Money Madhub, but both took an equal part in carrying it 

` out. This was indubitably, it might be said admittedly, the 
motive cause for the execution of the documents, with the nature- 
and effect of which their Lordships have to deal in these two 
appeals. f 


“ _ Early in 1891 a solicitor of the name of Netye Dass Dey 
was instructed to draw up'certain deeds by which Baney Madhub, 
Money Madhub, and the representatives of Chuni Lall were to 
transfer absolutely the “eight houses” to Surat Kumari - Dassi, 
who on her side, in consideration thereof, was to convey in three 
separate parcels the houses which stood in her name. 102, Cotton 

| Street, the large family residence of Guru Charan Sen, had ky 
this time become divided into three separate premises bearing 
separate municipal numbers—115, 116 and 117, Cotton Street— 
the first being occupied as the joint family dwelling-houss. 
Another house, No. 111, had been acquired, in the name of Surat 
Kumari Dassi, end was added wholly or partly to the boitak- 
khana, or male reception room, of No. 115. 


To resume the narrative of events leading to the litigation m 


which the family has been involved since 1896, Netye Dass Dey - 
carried out his instructions and drafted the required deeds.. 


Evidently these were not considered sufficient to answer tke 
object in view, and another well-known solicitor of the Calcutza 
High Court, named Mr. Nemye Charan Bose, was consulted œ 


the subject, and he appears to have been of opinion that the’ 


projected transfer of the “eight houses” to Surat Kumari cou-d 
not be sustained against the claims of the creditors. He accord- 
ingly prepared another deed, which was approved, and on the 


30th June; 1891, Baney Madhub and Money Madhub executed . 


this document, called by the parties in these proceedings “the 
deed of covenant,’ by which -they disclaimed all right to ard 


interest in the eight houses, and acknowledged that their mother; 
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p.c: > Surat Kumari Dassi, was‘the real owner, and that they had been 
- kumaki  Tealising the rents of this property on her behalf. They further 
Nrityamoni ‘stated that, as she was desirous of taking over its charge herself, 
“ar, and in consideration of her not demanding an account from them 
Bal is of their stewardship, they were making this declaration in her 
Sen. favour. Nemye Charan Sen, the eldest son of Chuni Lal], who 
was sui juris at the time, did not join in the deed, though he: 
witnessed it. There is no suggestion of any kind in this document 
that the “eight houses ” were debutiur. 
On the same day, viz, the 80th June, 1891, they executed 
another document, by which they substituted their mother as’ 
` trustee in their stead in respect of a Government of India promis- 
sory note for a sum of 5,000 rupees held by the Official Trustee, 
and of certain lands in the village of Agarpara which had. vested 
in them under a trust deed executed by their grandmother, 
. Surjumoney Dassi, the mother of Surat Kumari. 
By the same deed they assigned or purported to assign to 
her the sole management of the ancestral lands at Panihati, ‘over 
. part of which their grandfather, Bissumber Sen, the father of 
Guru -Charan, had erected a dwelling-house and a thakoorbari 
(temple), where he had placed two family idols. This property. 
was held by Guru Charan during his life, and on his death had 
devolved on his sons. In’ the document under reference it was 
- recited that the management of the temple and of the worship 
was conducted by them until then in conjunction with Miele 
: mother. iy Ae 
Contemporaneously with these two deeds, Surat Kumari 
executed three separate “deeds of gift” ;by one she gave'to 
Nrityamoni Dassi, the wife of Baney Madhub, in trust for herself 
and her sons, 116, Cotton Street; by the other, 117, Cotton Street 
and 34, Burtollah Street to Kusum Kumari Dassi, the widow 
of Chuni Lall, and “her sons and grandsons” in succession ; and’ 
` by the third, No. 111, Cotton Street to Baney Madhub. Í 
On the 27th July, 1891, she executed in favour of Munjuri 
Dassi the wife of Money Madhub, of his two sons by a pre: 
deceased wife, and of Brajo Sundari Dassi, the wife of his eldest: 
son, ‘Lakhan Chander Sen, a deed of gift in respect of 115, 
Cotton Street. 
She thus allotted to the three branches of the Gay the. 
property which under the transfer by’ Shama Charan Mullick ` 
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stood in her name, and to which, : ` according to the appe 
case, she was absolutely entitled. The réasoù why the gifts were 
made to the female members of the three branches is obvious. 
The object plainly was to avoid the possibilisy of the houses in 
question being attached and sold.at the instance of creditors of 
Guru Charan’s sons. 3 boty t 
It is to be observed that parts of all three „houses appear to 
have been let out to tenants, and that although No. 115 was 
alloted to Money Madhub’s branch, Baney Medhub’s family with 
Surat Kumari, continued to reside there for some time at least, 
though in 1892 Nrityamoni herself, with her mother-in-law, Surat 
Kumari, appears to have moved to Panihati.- >. - os 

f On the 18th January, 1892, Surat Kumari executed a.deed 
of trust, by which she dedicated the “ eight houses ”.to the wor- 
ship of certain idols named therein, and appointed Baney Madhub, 
his wife Nrityamoni, and Saroda Sundari Dassi, the widow of 
one of his sons then deceased, as trustees of the endowment she 
purported to create by this document. Froni this time, it is clear, 
Baney Madhub began to collect the rents and issues of the “ eight 
houses ” to the exclusion of the other two’ Lianches. “The rent 
receipts’ are headed ‘ ‘ Estate of Surat Kumati Dassi, | ” and are 
signed by him for himself and his co-truste2s." Bitter disputes 
naturally sprang up in the family, which finally led to the insti: 
tution of a suit in the High Court of Calcutta in its original civil 
jurisdiction on the 2ist of December, 1896, ty the-sons of Chuni 


Lal other than Nemye Charan Sen against Baney Madhuob, . 


Money Madhub, Nrityamoni Dassi and Sarode Sundari-Dassi. As 
Nemye had attested the “deed of covenant” he'was joined as a 
defendant. Their mother, Kusum Kumari, was madé- 2 2 party mier 
the action was launched. l . : 
The plaintiffs charged that the statements in the “deed of 
covenant” of 1891 were wholly false; that Surat Kumari had no 
title or interest whatsoever in the properties io which it related; 
that it was cdncocted with the object of sheltering the ‘ ‘eight 
houses ” from the creditors of Baney Madhub and Money 
Madhub; that .Surat Kumari had no right to dedicate: ‘the said 
houses; and that the “ deed of.covenant,” togsther with the deed 


of trust. of the ‘18th January, 1892, were wholly "inoperative 


against them and did not affect their rights :n the properties in 


qüestion. ‘And they asked that their share aad the share of their: 
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brother, } Nene Charan, may. be ascertained, aaa the “nature and 


extent of their right may be declared.” 


Money Madhub did not eriter any defence, but in an affidavit 
relating to the discovery of documents in his possession, inade on 
the Ist May, 1897, he alleged that he had executed the “deed of 
covenant ” under the undue influence of Baney Madhub and 
Surat Kumari Dassi, both of whom had assured him that, under 


"the arrangement, all the sons and representatives of Guru Charan 


Sen would remain in possession of the “eight houses,” and that 
he had no intention of defrauding his-creditors, or depriving thé 
sons of Chuni Lall of their rights in the said properties. 


Money Madhub died during the pendency of the suit, and 


‘his sons were substituted in his place, and Munjury Dassi was 


brought on the record as the mother and representative of her 
son Poorno, who had died after Money Madhub. | 


_ The sons, of Money Madhub, whilst repudiating the charges 
made against their father, associated themselves with the claim 
made by the plaintiffs in that suit, and asked that their rights 
and interests might also be declared in those proceedings. The 
contesting defendants, Baney Madhub, Nrityamoni and Saroda 
Sundari filed a joint written statement in which they traversed ` 
the main allegations of the plaintiffs regarding the cbject with 
which the documents referred to were executed in 1891. With 
respect to the property in dispute, they admitted that it belonged 


‘originally to Guru Charan Sen, but they alleged that it was 


assigned by him to James Church, junr., and Co. in satisfaction 


of their claim, and that Shama Charan Mullick purchased the 
` same from them with monies belonging to and paid to him by 


Surat Kumari Dassi, that Shama Charan Mullick also bought at 
the Official Assignee’s sale, 102, Cotton Street and 27, Burtollah 
Street, and subsequently transferred all the houses to Surat’ 
Kumari, who held them ‘ever since in her own right as absolute 
¿wner, consideration for the transfer, in this instance also, une 


i paid by her with her own money.. ~ 


Bàney Madhub died before trial, and his sons were brought 
on therecord as his heirs and representatives. | Some of them: 
filed separate written statements in which the allegation about 
the purchase oft tke “eight houses” is pub somewhat differently, 
but.the variation does not affect the real defence, wiz,” that the 
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houses were tlie absolute property of Surat Kumari, acquired with’ 


her own money. 


The suit came for trial before Mr. Justice Henderson, of the 
Calcutta High Court, who, after an exhaustive ° examination of the 
evidence, held in substance that the “ eight houses ” never belong- 
ed to the mother ; that they all along remained the property of 
Gury Charan Sen, and devolved, on his death, on kis three sons; 

_ thatthe “deed of covenant” executed in 1891 was merely with 
the object of sheltering the “eight houses” from their creditors ; 
‘and that neither that document nor the deed of trust of the 18th 
January, 1892, affected the rights and intérests of the plaintiffs or 
of the representatives of Money Madhub. He accordingly decreed 
the claims of the. plaintiffs in that suit. He made a similar decree 

in favour of the sons of Money Madhub. 

On appeal, the High Court in its appellate jurisdiction, 
affirmed the. findings of Henderson J., so far as the “eight houses " 
were concerned, and affirmed his decree in favour of thé plain- 
tiffs in that suit, viz. the sons of Chuni Lall, other than 
Nemye Churn, bub differed from him in the opinion he had 
incidentally expressed regarding the right of Surat Kumari-in 

. 102, Cotton Street and 27, Burtollak Street, which was not 
_ directly in issue in. that case. With regard to the claim of Money 
Madhub’s sons; the learned Judges considered that-as they were 
defendants, Mr. Justicé Henderson’s decree in their favour could 
not be maintained. They accordingly “varied his decree in that 
` respect, arid relegated them to afresh suit-for he relief to. which 
they were clearly entitled. It was unfortunate that the learned 
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Judges did. not exercise the power which they possessed under - 


the Code of -ivil Procedure, to transpose the sons of Money 
` Madhub from the category of defendants to that of plaintiffs, and 
‘to maintain Mr, Justice Henderson’s decree ja their’ favour, 

Had they done so they would have spared this family another ten 
yéars’ litigation. The mistake was purely technical and could 
have: been set right by a small amendment without the parties 
resorting to a fresh suit. 

“The appellate decree was made onthe 22nd February, 1904, 
and on the 14th November of the same year Lakhan Chunder 
Sen and his brothers, the sons of Money Madhub, brought the 
` present -suit, 826 of 1904, in the High Court of Calcutta, in its 
ordinary: original civil jurisdiction, for the assertion of their rights 
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to a one-third share in the “eight houses” which had devolved 
on their father on the death of Guru Charan. -> 
The allegations and charges in the plaint are, like the defence, 
substantially the same.as in the previous suit. The appellant 
Nrityamoni Dassi, who.was the real contesting defendant, raised 
a further po that the suit was barred under, the Statute Al 
Limitation. . 
: The case was kai in Ae first fhstance by Bodilly 3, ako 
upheld the defendants’ objection, and dismissed the suit. On 
appeal, the High Court reversed his decree, and remitted the 
cause for trial on the merits with the following yemarks:— ~. 


_ The appeal must be allowed with costs both here and in the Court. hee, 
“and ‘the case must be remitted to ba tried out on the merits if, after the contest 
“ which tdok place in the previous suit, the pers respondents think that ‘there 
“are still any merits to be discussed.”. 


The. case; then came before Ghitty J., who, in face of the 
judgment. of the. Appellate Court on the question of limitation, 
held that the plaintiffs’ suit was “ out of time,” as Surat Kumari’s 
possession | was adverse to. their father, Money Madhub, from the 
30th June, 1891. He also held that they had failed to prove “ the 
benami. character of thè Welang cn: of trust.” He accordingly 
dismissed. „the suit. - | ; 

| On appeal . ikg devei of Chitty, ‘J, was set aside, and the 
plaintiff’. claim . was decreed with costs. The present appeal 
before. this; Board is by Nrityamony. Dassi, who claims to hold 
the. property, under , _the.trust -deed executed by Surat Kumari. on 
the. 18th January; 1899; and. the plea i in bar of the suit is again 
urged- -ọn her behalf. : - : 4 

. As their Lrordships-concur Band with the veasons. given 
by. the Appellate.Court for overruling the plea of limiiation, they 
do not:svish to prolong the: present judgment. by dealing with the 
question ¢ at any length, They desire, however, to observe that if: 
the property belonged in fact to Surat Kumari, and was. held by 
her all.along in her own right, as -has been the defendant’s- conr 
tention throughout the various stages.of this long drawn . litiga- 
tion in India, obviously no question of limitation arises ; neither 
their father nor the plaintifis had or have any title to it, and their 
suit. must fail on that round g 
a At, however, the “ eight houses ” never beloni ged to: Surat 
Kumari, as is now -conceded at their Lordships “Bar, if they 
always remained the property. of Guru Charan Sen and devolyed, on 
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his sons by right of inheritance, then the déclarations made by 
them. in the “ deed of covenant,” which are now admitted to 
“be wholly false, in no way altered the title. -Itdid not purport 
to trausfer any. right: it. was only an admission of a right 
which did not exist, There. is. no allegation, far less any evi- 
dence, that Surat Kumari pretended to exercise any right under 
that document adversely to the real owners until J anuary- 1892.. 
It was after the execution of the. trust deed of 1892 that Baney 
Madhub, purporting to act as one of the trustees, began to collect 
the rents and issues of the eight houses to the exclusion of the 
other co-sharers. Limitation would no doubt run against them 
from that time. But it would equally without doubt remain jn 
suspense whilst the plaintiffs were bona fide litigating for their 
rights in a Court of Justice. They had in the suit of 1896 before 
Mr, Justice Henderson associated themselves with the plaintiffs 
in that-action, and had asked for an adjudication in those proceed- 
ings of their rights, A distinct issue was framed in respect of 
their claim, to` which no objection seems to have been made by 
the appellant Nrisyamoni; and the learned Judge who decided 
the case’ pronounced, with reference to their prayer, the following 
order :— gfe . ` 

u The defendants, the representatives of Money Madhub, will be declared, 
“ jointly entitled to a-on.-third share in the scheduled Properties, and the Oficial 
“ Referee will make similar enquiries with regard to their share and the share of 
‘‘Nemye Charan Sen, as to masne profits and the deeds, assurances, and other. 
“things which may be necessary. These defendants will be entitled to got posses: 
“sion of the shares to which-they have been declared entitled ” : 
“Tt was an effective decree made by a competent court, and 
was capable of being enforced until set aside.’ Admittedly, if the 
. period during which the plaintiffs were litigating for thair rights 
is deducted, their present suit is in time. Their Lordships are 
of opinion that the pled’ of limitation“ was tightly ovéiruled “by 
the High Court. - Beet ne a ONPE 

a As regards the nature and effect of the deed of covenant of 
the. 30th J une, 1891, their- Lordships have no hesitation in hold- 
ing, in concurrence with the High Court, that it was- wholly 
illusory ; that it never operated to transfer any rights, nor-in fact 
was it intended to do so; and that it wasa mere device for 
deceiving the creditors of Baney, Madhub and Money Madhub) and 
sheltering the property under their mother’s name by making an 
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and circumstances taken in conjunction with the statements in 


. the document itself contradict the suggestion that it was part of 
- a bona fide family arrangement. 


Their Lordships are of opinion that the decree of the High 
Court in Suit 826 of 1904 is tight, and ‘should be affirmed. 

_ Their Lordships have kept quite separate the question relat- 
ing to the right to 102, Cotton Street, and 27, Burtollah Street, 
which is involved in the suit of Madhusudan Sen, brought i in the 
Court of the Subordinate J udge of the 24-Pergunnahs. It arose- ~ 
only incidentally in the litigation of 1896, and in suit 826 of 1904, 
mainly in consequence of the endeavour on ‘the part of the: 
defendants to confuse the issues by placing the “ eight houses ” 
in the same category as the other houses as property acquired 
by Surat Kumari Daèsi with her own money from a Shama 
Charan Mullick. 


Madhu Sudan is a son of Baney Madhub, and he brings g 
this suit for a declaration of his right as one of Baney Madhub's 
sons to a one-seventh share. of 116, Cotton Street, and in the. 
Panihati lands‘ and 111, Cotton Street, and in respect of the ` 
shebaitship of the Agarpara property. He alleges that the deeds 
of gift executed by Surat Kumari only gave effect to, a family 
partition under which .his father received 116, Cotton Street as. 
his share in the Cotton Strect property,. and that the ila to 
Nrityamoni was wholly nominal. ae 

‘The Subordinate Judge dismissed A claim with’ respect to. 
111, Cotton Street, holding that that property was sold by Baney 
Madhub bona fide for the satisfaction of the debts of the Joint 
family, for which purpose it was, in fact, transferred to him by 
Surat Kumari, in whose name it stood. He also held, in sub- ` 
stance, that the transfer of 102, Cotton Street, and 27, Burtollah 
Street, by Shama Charan Mullick to Surat Kumari was really for 
the benefit ofe Guru Charan Sen, that she-had no beneficial 
interest in the same, and that the allotments made in 1891 
by the several deeds of gift as well-as the document of the 
18th January, 1892, were executed “ with the object of ‘dividing 
the properties of the- three brothers in such a way that their credi- 
tors might not séize them in satisfaction of their claims,” and 


. that Baney Madhub took 116, Cotton Street, in the name of his 


wife. He accordingly decreed the plaintiffs’ claim with reference 
to that property, the Panihati lands and the shebartship, -and his 
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‘decree has been, with a slight, modification, affirmed on ae by 
the High Court of Calcutta. 


Nrityamoni has appealed, and the sole question for determi- 
nation now left in this case is whether the two houses were con- 
veyed to Surat Kumari by Shama Charan Mu_lick in her own 
right as beneficial owner, or, to use the Indian technical expression, 
benami for Guru Charan Sen and the joint family. Their Lord- 
ships bave repeatedly laid down that in cases. where it is asserted 
that an assignment in the name of one-person is in reality for 
the. benefit of another, the real test is th2 source whence 
the consideration came. At this distance of time it is hardly 
‘likely ‘that evidence . would be forthcoming on either side to 
establish or rebut conclusively the allegation. The case must be 
dealt with on reasonable probabilities and legal inferences arising 
from proved or admitted facts. -On the plaintiffs’ side it is 
contended that 132, Cotton Street was the family dwelling-house, 
and that Guru Charan had the strongest possible motive to try 
to preserve it for the family. The Subordinate Judge finds as a 
_ fact, a view wel is affirmed by the High Zourt, that he had 


means, in spite of his insolvency, to, buy it sack. From this . 


conclusion on the evidence;as it siands their Lordships find it 
difficult to dissent, 


On the defendents’ side, it wasurged in the written state- 
ments that Surat Kumari had bought these two houses, equally 
with the “eight houses,” with her own mouey. There was 
absolutely no evidence in support of this allegation; no books of 
accounts showing payments, and no vouchers o> receipts have been 
produced, nor is there any suggestion that any such ever existed 


. and were now lost. Ata later stage of the case, the difficulties’ 


which surrounded the defendani’s allegation were perceived, and 
it was then suggested that the conveyance by Shama Charan’ was 
a voluntary gift to Surat Kumari, who was a connection of his. 
If it was a gift, it might, as is contended on behalf of the plain- 
tiffs, as reasonably be a gift to the family in her name. ` 

- Guru Charan was an undischarged insclvent; a purchase 
by him in his own name, or a gift to him in his own name, 
would have been swept up by the Official Assignee for the 
` benefit of. his creditors. What more natural then, it is said, 
than that the conveyance should be in the name of the wife ? 
In this connection it is to be noted that although Shama Charan 
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P.C. ` Mullick acquired the houses in 1859, and the transfer to Surat 
-Srimati Kumari was made in 1861, the possession all along appears to 


/Neityamoni have remained as before with Guru Charan, for neither Shama 
a531 pi 


v, Charan nor Heera Lal ever took possession of the properties. 
- Lak DE 
Chundar It is unnecessary to discuss how far these probabilities -and 
Sen inferences, standing by themselves, would outweigh the ostensible 


title, for the books of accounts that were produced in the :litiga- 
tion of 1896 and are exhibited in the present suits, kept from 
1872, coupled with the circumstances referred to above, leavè 
little reason for doubt that the conveyance of 1859 in favour of- 
Surat Kumari was in reality for Guru Charan Sen and his family. 
They show beyond any reasonable doubt that the renis and issues 
arising from these two houses were kept in exactly the same way 
as the rents of the “eight houses”; that they were entered in the 
books of the three brothers, for Surat Kumari had no books of. 
her own, and were applied towards the expenses of the family. 
The inference is irresistible that she was not the beneficial owner 
of any of the houses. 


The mortgages in respect of the houses in question executed 
by her by way of security for the banianship of Baney Madhub 
and Money Madhub respectively, do not miliate, in their Lord- 
ships’ opinion, with this conclusion. ` As the property stood in 
her name, the mortgages could only be made by her. It is-to be 
remarked, however, that in almost every instance, Guru Charan 
Sen was also made a party. Nor do the dispositions she j pur- 
ported to make by her will in 1883 affect the position. Had she 
died without expressing her wishes as to how the property should 

- be. allotted, it would have, in all probability, given rise to: a 
‘contest. It stood in her name and was open to the contention 
that it was her stridhan to which the two surviving sons were 
entitled, to the exclusion of the sons of Chuni Lal who hag died 
in her lifetime. 

For these reasons their Lordships are of opinion that the 
judgment of the High Court is right and that both these appeals 
should be dismissed, and their Lordships will humbly advise His 
Majesty accordingly. The appellants will pay the costs of the 
appeals. | 

Solicitors for appellants :—J. L. Wilson d: Co. 
` - Solicitors for respondents :—Downer £ Johnson, ` 
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- IN-THE HIGH COURT oF JUDICATURE AT MADRAS. 
-Present Mr. J ustice Sadasiya- Aiyar_ and . Mr. od ustice 
Napier. | $ i 


Sri Rajah Varadaraja Appa Rao k Appellant in all 
Bahadur Zamindar Garu. | 
D. 


Gonepalle Punnayya (died) and others. GE in A. A. 0. No. 
286 of 1914 Defendants. 


Permanent Settlement—Land comprised in—Ry yoti land—Agreement “ba 
Zamindar.with Government to hold on ryctwart patia— Validity of —Suits for rent 
—Jurisdiction: `. 

f The holder of a partible Zaminđary, may validly agree with the Government 

“to hold ryoti lands.comprised in his sunnud on ryobwari tenure provided that 
no existing rights of any person in the land ‘are thereby affected ; and the lands 
then cease to form part-of the permanently settled estate. 

Where the holder ‘of  partible Zamindari let ryoti lands for a term till 
1904 and he then agreed with the Government to hold these lands on ryotwari 
tenure, a suit for rent against the tenants of. those tamds lies in the Oivil Court; 

“ and not in the’ Revenue Courts. 

Per Sadasiva Aiyar, J.:—The sahan is entitled to the full noyan 
of avery parcel of the lands within the Yamindari and it is for the party who sets 
‘up the Government’s right to resume and assess any portion of.land lying within 

the limits of the Zamindary to prove: -it. 


Appeals against the orders of. the Distries Court of Kistna 
dated 10th March 1914 in A. 8, No. 429 to 438 and 706 of 1913 
preferred against the decrees of the court of the ‘Additional District 
Munsif of Masulipatam in O. S. Nos, 245, anl to 366, 408, 409 
and 486 of 1911 and 50 of 1912. 


Petitions under 9, 115 of Act V of 1908 praying the High 


Court to revise the decrees of the court of the Temporary Subor- 
_ dinate Judge of Masulipatam dated Lst February 1915 in miscellan- 
eous: Appeal ‘Nos. 44 to 48 of 1914 ‘preferred against the decrees 
of the court of the District unei of uyada in O. 5. ‘Nos. 4 


and-185 to 188 of 1913. -° > : 


C. R P. Nos. 676 to 680 of 1914, 49 to 54 of 1916 and 58 


to 64 of 1915 :— 
Petitions under $.. 25 of Act IK of 1887 praying the High 


-Court to revise the decrees of the ‘Court of the Subordinate Judge ` 


of Bezwada in S. C. $. Nos. 409, 410, 413, 88%, 1089 of 1913; 
679, 680, 682 to 685 of 19138; ma gl, 93 to 96, tal and aro of 
1914. 


* A. A. O.-No. 236 to 246 of 1914; O. R. P. ‘Nos. 365 to 869 of 1915; 676 to 680 
bf 1914; 49 to 64 of 1916 and 58 to 64 of 1915, ` 21st December 1916. 


1 - 
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-L A. Gagang, Aiyar and P. Nagabushanam- for Ap- 
pellants. 


V. Rama Doss for Respondents. 
The Court.delivered the following E 


Judgment :—Sadasiva Aiyar, J.:—Plaintiff is thé appellant. 
He isthe Zemindar of Gannavaram (one of the Nuzvid Zemin- 
dars). The suits out of which this appeal and the connected 
appeals and, certain connected revision petitions have arisen were 
brought by him (not as Zemindar -but as a ryotwari owner of 
certain lands under the Government) for recovery of the arrears 
of the rents of the lands from his tenants. The suits were brought - 
in the District Munsif’s Court of Gudivada. The District Judge 
on appeal returned most of the plaints in these suits on the 
ground that the tenants are entitled to treat the plaint lands as 
situate in an “Estate” under the Madras Estates Land Act and 
that the suits ought to have been filed in the Revenue Court. 


i- ‘The principal’ contentions argued before us are found in the 
grounds. 3,4 and 11 of the memorandum of second appeal wah 
are as follows: 


3. The lands in dispute having been dealt with at the time 
of the Inam Commission: as inam lands in which the Government 
possessed the reversionary interest and having been enfranchised 
in favour of the then holders, the Lower Appellate Court should 
have presumed that these lands were excluded from the Zemin- 
dari at the time of the Permanent Settlement.” 


4, “It being a pare question of fact, whether the ful] 
rental value of these lands was included or not in the assets 
of the Zemindari at the time of fixing the peishcush, the Lower 
Appellate Court should have addressed itself to this question of 


. fact and decided it on the evidence or ordered a further enquiry 


if necessary.” 


11. “The Lower Appellate Court.has misunderstood the 
legal effect.of such a resumption and the regrant to the plaintiff 
under a seri patta on the rights of the defendants, assuming that 
they were holding the lands at the time of the resumption. 

In 1859, the Inam Commissioner seems to have thought 
that he had jurisdiction to deal with these Ranuva Service inam 
lands and he issued the title deed Exhibit Oand three similar 
title deeds to the four Inamdars. - 
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The first and second paragraphs o of the title deed (O) are as 
follows :— 

“On behalf of the Governor- -in -Goun cf Madras I acknow- 
ledge your title was Zamindar’s service [nam situated in the village 
of Chorajudi in Taluk at Gallopalli in the District of Masulipatam, 
claimed to be of acres of one hundred and ninety four of dry 
lands held for rendering service to’ the Zamindar.” 


2. This Inam is confirmed to you and your successors, sub- 


ject to the existing quit-rent of Rs 166—12—5 per annum to be 


held without interference so long as the conditions of the 
are duly fulfilled.” - - 


_ ‘The Ist paragraph clearly admits that the service to be rendered 
was to the Zamindar. The quit-rents mentioned in the 2nd 
paragraph was payable to the Zamindar and not to the Govern- 
ment. That it isa pre-settlement inam is admisted. I cannot find 
- anything in this title deed to indicate that the Government 
possessed any reversionary interest in these lands. The statement 
in the 3rd ground of the appeal memoranda taat the lands were 
enfranchised in favour of the then holders is nct supported by this 
title deed. Exhibit O can therefore only be treated as a document 
which recognised the grant in Inam of these lands which grant 
had been’ made by the Zamindar before the Permanent Settle- 
ment, 


In the Privy Council case in Secretary of State for India v. 
Kirtibas Bhupati Harichandan Mahapatra 1, the question of the 
nature of Chaukidari Chakran Service under a Bengal Zamindar 
and the right of the Government to resume ard assess the lands 
as Inam tothe service holders were considered. At page 727 
their Lordships say ‘‘ the lands in dispute admittedly lie within 
the ambit of estates settled with the plaintiffs’ ancestors.” The 
respondentsare the Zamindars andas such they have the prima facie 
title “to use the language of the Board in Rajah Saheb Prahlad 
Sein v. Maharaiah Rajendra Kishore Singh 2 to the full enjoyment 
of every parcel of lands within their Zamindaris for which they pay 
reyenue to Government, It rests on the defendant to show that 
when the Zamindaris were confirmed to the phintiffs’ ancestors 
it was subject to reservations in respect of any lands which gave 
Government the power of resuming. and assessing it.” 





1. (1869) I. L. R. 42 Calg710. s. o. 28 M. L. J. 467. 
2. (1914) 12 M. I. A. 292 and 831. 
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Hav ing regard to the nature of the service to be performed by 
the Inamdars in this case (namely the guarding of the Zamindars 


' treasury and the escorting-of the money remittances sent by the 


Zamindar to the Government treasury, I think that the learned 
District Judge was justified in finding on the evidence that the 
service was personal or private to the Zamindar and that as the 
burden of proving that the income therefrom was not includ- 
ed when fixing the Jama at the Permanent Settlement was on 
the plaintiff (who sets up the Government's right to resume the 
Inam) and as sufficient evidence has not been adduced to prove 


- the “negative proposition it must be held that the lards were not 


Lakhiraj lands. See S7i Raja Parthasarathi Appa Rao Bahadur 
v, nn) of State 1. i S 


` It is not shown that the District Judge failed ie consider any 


of the material evidence in the case before he arrived at his 


conclusions on the facts, those conclusions being, that the lands - 
were not Lakhiraj ‘at the time of the Permanent Settlement and 


. that the correct inference to be drawn from the. nature of the 


services is that the services. weré personal and private to ‘the 
Zamindar and did not partake of a public character. 


Further in the judgment Ex. P in thé suits of 1897 between 
these same parties, the following statement appears in paragraph 
26. “The service tenure held by them was created for the 


. purpose of doing the private: work of the Zamindar and the’ 


grant was not for the performance of any public service.” This 
finding cf fact seems also to be-res judicata in the present suits. 
I am therefore of opinion that the contentions in the 8rd and the 
4th grounds of the appeal memorandum cannot be. accepted. 


Coming to the llth ground of the appeal memorandum, it is ` 


clear from what I have already stated that the right of resumption 


of the inam was vested in the Zemindar and not in the Govern- 
ment (See S. 4 of Regulation 25 of 1802 and Sri Raja - 


-Parthasar athi Appa Rao. Bahadur vw. Secr etary of, State 1, The 


acts of the Government in 1903, therefore which prdfessed to , 
resume the lands as if they had been excluded from. the Perman- 
ent Settlement are of,no legal efficacy. 


In the present case. the Zamindar himéelf’ clearly - ‘resumed 
the lands when the inamdars executed the relinquishment deeds 
5” . jes ot A ` -$- A 





1. (1918) I. L, R. 38 M. 620 s. c. 26 M. L. J. 99, -~ - 
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(D series) between 1889 and 1895 in his favour, expressing their 
inability to perform the services thereafter he having accepted such 
relinquishment deeds, the Inam then came toan’ end See Raja 
Kishen Datt Ram x. Raja Mumtaj Ali Khan tand the lands 


became™ ordinary : ryoti lands of’ the. Zemindary. estate. The ~ 


Zamindar seems to have had for some years subsequently no 


` clear ideas as to the legal effect of his- own resumption of the 


lands, for he seems to have continued to call them Ranuva 
Navukari Inam lands and to have let them as such on temporary: 
leases to the old inamdar’s sub-lessees. The Zamindar’s. ideas 
. about his rights cannot Howerges alter the nature of the lands or 

his legal rights therein. - i 


By the year 1895 then, all the lands had become san 
ryoti lands in the Zamindari-but nobody had” acquired any 
occupancy rights therein. .In fact, the Zamindar sued the 
Inamdar’s lessees and obtained decrees in ejectment against them, 
ejected them in execution of such decrees and then relet the lands 
on temporary leases. (See Exhibits P 1, 2 and D series). 

Then we get to the documents (Exhibit G series) which are 
of very great importance. Exhibit G is a Yadast dated 15th March 
1902 sent by the Tahsildar to the Zamindar. ` l 

` The material portions are as follows: “ Petition No. 178 
dated 8-10-01 put in by you that the Ranuva Navukari (militia 


‘ service) inams in the village of Chorajudi should be specified in . 


your name was received Pattas bearing Nos. 988, 940, 941 and’ 
942 were granted by the Inam Commissioner for the Inam land 
of acres 448-15 cents mentioned in the said petition. By this it 
is evident thatthe -said inams are the inams granted before the 
bara fasli 4. e. fasli 1200) and are not subsequent inams, 


‘When the Inamdars cannot do thé service and when you do not ` 
require any service you have-no. authority at all to get the said’ 


inams relinquished in your favour by the Inamdars.. You have 


no such authority with respect to the inams subsequent to the bara’ 


fasli and not at all with respect to the previous inams. When 


‘the inams are Service Inams granted previous to fasli 1200, the - 
Government only have the right to resume the said inams, and 


_ nobody else has any right.” “It is therefare hoped: that 
the reply will be sent immediately why the Government 
should not resume the lands mentioned in your petition.” 





Z. =. --1. - (1879) I. L. R. 5 Oal. 209. i - ~ 
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Then on 28-5-02 a reminder G 1 was sent by the Tahsildar 
to the Zamindar and we are led to infer that negotiations 
went on between the Zamindaf and the Government Revenue 
Officer about the Government’s rights to treat the lands as 
ryotwari lands and to impose full assessment thereon and the 
Zamindar seems to have been persuaded by the Revenue autho- 
rities to admit the claims of the Government and io treat himself 
as a ryotwari tenant.of the lands under the Government. The 
Collector wrote to the Board of Revenue on 1-6-1903 that the 
lands may be charged full assessment less the Jodi which was pay- 
able to the Zamindar. The Board of Revenue passed proceedings 
G. 6 on 29-7-03 accordingly. The Tahsildar finally sent the Yadast 
(Exhibit G 3) on 24-9-02 to the Zamindar of Gunnavaram in 


- which he says that the Board of Revenue had resumed the lands 


covered by the inam title deeds 938, 940, 941 and 942 and 
ordered the levy of full assessment less the Jodi and that inams 
will thereafter be treated as ryotwari lands. The Zamindar evi- 
dently accepted this decision of the Board. Then Exhibit G 4 
dated the 30th March 1904 says that it had been decided that the 
seri patta for the lands will be granted in the Zamindar’s name. 
It is not denied that the Zaminder has since then treated the lands 
as his private ryotwari lands and has been letting them on tempor- 
ary leases to the defendants and others. It seems to me clear that 


„from about the end of 1903 by arrangement between the Zamin- 


dar and the Government the lands which till then were part of 
the permanently settled estate were taken out of that estate. The 
Government's right to impose full assessment having been accepted 
by the. Zamindar who was the only person then interested in 
contesting the right of the Government to impose full assessment 
and the order of the Board of Revenue having become final 
through the Zamindar’s not having sued within one year 
(See A. 14 of the Limitation Act) to set aside that 


- order of the Board imposing full assessment on these lands 


could no longer be treated as permanently’ assessed. I am 
unable to accept the argument of Mr. Ramadoss' that the area-of a 


| permanently settled estate cannct be diminished or increased even 


by agreement between the Zamindar and the Government,. when 
the rights of third persons are not affected thereby. 

Whether in the case of an impartible estate a diminution 
could be made by agreément between the. then holder of the 
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estate and the Government so as to affèct the rights of the succeed- 
ing Zamindars after the enactment of the Impartible Estates 
Act.need not be considered in this casé as the Gunnavaram estate 
is admittedly a partible estate. The:plaintiff in this case was the 
sole owner of the Zamindari including the plaint lands in 19038. 
- He was entitled to agree to the imposition of full assessment on 
the plaint.lands provided the then existing rights.of no other person 
and no rights of any other such person existed then. When 
full. assessment was imposed therefore under those circums 
stances these lands ceased in my opinion toform part of 
the permanently settled Zamindary estate: The learned Dis- 
trict Judge says that the arrangement between the Zamindar 
and the Government, “ might estop the Government from 


selling the plaint land as part of the estate should arrears - 


of peishcush arise and that the arrangement might estop the 
Zamindar in any claim between him and the Government as to 
‘its nature.” But he proceeds to say that this could not affect the 
rights of third parties, that is, the tenants who were cultivating 
- the lands in 1903, But those tenants had no rights then which 
could be affected by the acts of the Zamindar and of the Govern- 
ment in taking away these lands out of the lands included in the 
Permanent Settlement, except the right to enjoy the lands under 
their prior leases till 1904 and that right of enjoyment was fully 
exercised by them till the 1st of July 1904 and was in no way 


affected or intended to be affected by the arrangement between’ 


the Zamindar and the Government. The learned District Judge 
< was not justified in treating the lands as continuing to be parts of 
the permanently settled estate till the Estates Land Act came into 
force on 1-7-1908 and in.their granting to the defendants who 
had come on as the tenants of ryotwari lands the benefit of S. 6 


of the Madras Estates Land Act. In this connection I have to _ 


notice that while in the muchilikas C to C 27, C 47, 057 and 
C 58 executed between the years 1898 and 1899, the lands are 


described as Ranuva Inam lands, in all as Ranuva Inam lands, in’ 


all the wuchilikas executed after the Government and the Zamin- 


dar had agreed . to treat the land as Government ryotwari lands l 


(see Exs. © 28to C 46, C 48 toC 56,C 59 and C 60, that is 
after the year 1903, the lands are described mostly as the plain- 
tiff's savaram lands or “own” lands. No provision of any Statute 
“Law has been pointed cut (and J haye not-been myself able to find 
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any) which prevents a Zamindar from consenting to the Govern- 
ment imposing ryotwari assessment on the whole or portions of his 
zamindari lands provided the existing rights of others in such lands 
- ate not affected thereby. Some reliance was placed by the Respon- 
dent’s learned Vakil on the form of the sannad issued-to Zamin- 


dars. before 1870 (see the standing orders: of the Revenue Board - ` 


Vol. II page 153.) - The second paragraph has the words, “The 
British Government.....as resolved...... to fix for ever a moderate - 
assessment of public revenue on such lands which 'shall never be 
liable to change under any circumstances.” It is clear that the 
first two: paragraphs: of this sanad are not the operative part there- 

of.. The second paragraph at the.end says that’ the Government 
have résolved:to secure the free sx reise of the religious institu- 
` tions and domestic usages of their ancestors “ to the Government’s 


` native subjects.” Further. the rights granted to the Zamindars 


were the latter’s private rights as is indicated by some other words 
in that same paragraph namely, shat the Government was resolv- 
ed to institute Courts of Judicature for the protection of these 
valuable rights. The Zamindar’s private rights however valu- ` 
able, can be surrendered to the Government unless such surrender 
is prohibited by Statute Law. It is significantagain, that this 
paragraph (two) of the old form of sanad has been omitted from 
the new form of sanad- (page 154) as inappropriate to a title deed. 

In the result I would hold that the suit is cognisable by the 


` District Munsif and setting aside the order of the District J udge 


returning the plaints for presentation to the Revenue Courts. I 
would remand the suits for rehearing of the Appeal No. 429 of 
1914 presented to it, and for fresh disposal on the other points 
raised in the appeal grounds in the memoranda presented to the 
District Court other than the questions by the 37d and 4th i issues | 
framed in this suit. This judgment governs all the connected 
cases, one of the results being that similar orders will be issued 
in C. M. A. Nos, 287 to 246. ~ 
The Memorandum of objections in these appeals relate to 


the District,Court’s orders as to costs.. As the District Court’s 


orders have been wholly set aside it is unnecessary to deal with . 
the objection memoranda, 
C:R.P. Nos, 365. to 369/15 and 58 to 64 of 1915 are allowed - 


` and. the Subordinate Judge’s orders in these suits. directing the 


plaints to be proeeneod w the Revenue Court will be seb asido 
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and the Court of First Instance will be directed to dispose of 
these suits itself. ` lih 

C.-R. P. Nos. 676 to 680 of 1914 and 49 to 54 of 1915 will 
stand dismissed with costs. 

Costs in the ©. M. As. and the other C. R. Ps. incurred 
hitherto will abide. . 

Napier, J :—The first point taken before us in this second 
appeal is that the learned Judge has not decided as a question of 
fact what ought to have been so decided but has considered him- 
Self bound by the decision in 88 Mad. 620 to hold that the services 
of the Inam are such as to make it certain that the whole melvaram 
interest in the land was taken into consideration for the purposes 
_ of Permanent Settlement. For the respondent, our attention is 
invited to paras. 7 and 9 where a number-of Exhibits are consi- 
dered. Itis unfortunate that the District Judge did not realize 
that the question of the nature of the services was one of 
the points for determinatién within the meaning of O. 41 

R. 81 and state it accordingly. From the fact that he has 
not done so, Iam strongly inclined to think that he considered 
the above decision to have disposed of that question all the 
more so as ib was on appeal from his Court. In para. 3 he 
refers to the fact that the District Munsif has well discussed the 
duties in his judgment and accepts his conclusion drawn, but I 
cannot find anywhere a decision on the question whether those 
duties were so personal and private tothe Zemindar as to lead to 
a presumption in one direction. Still less, do I find any examination 
of the evidence to see if that presumption is rebutted or streng- 
thened. He states only two questions. The first is whether the 
resumption of the Inam by the Government even though acquiesced 
in by-the Inamdar i. e., the Zemindar would have the- effect of 
«converting the land into Ryotwari. This assumes that 
the consent of the Inamdar would affect the position which is 
the very point in issue for if it was an excluded Inam; the . right 
of Government to resume on the admitted discontinuance of 
the duties would be unaffected by the consent or refusal of either 
- the Inamdar or the Zemindar “cnly to safeguard his collections, 
and assumes thai a presumption of inclusion would arise. 
Having raised that presumption he passes away from the question 
altogether and. considers the effect of resumption and of the con- 
sent of the Zemindar. He then goes to the questicn what rights 
had the tenaiits in 1903 and it is to decide that question that he 
72 
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examined the evidence in the ease and not for the purpose of 
answering the important question of inclusion. In my opinion i 
he should have examined the evidence and not rélied on a pre- : 
sumption unless the evidence was inconclusive. ; 

In Venkatarangayya Appa Row v. Appalaraju t I a case from 
the same district the learned Judges had to deal with a case of 
minstrel service, a much more private service than that in this 
case and stated the presumption of inclusion strongly but they 
remitted it to the Disttict Court for a finding whether the land 
-was Lakhiraj and in, 38 Mad. at p. 624 the question is stated to” 
be purely one of fact. I haye dealt with this point at length, - 
because I find myself unable to agree with the view expressed by 
my learned brother that ‘he should accept the finding of the 
Lower Appellate Court, and the further view that the finding is 
correct. On this latter point, I desire to express no opinion. I 
' have a great dislike to deciding questions of fact on presumptions 
where there is evidence and I differ with my learned brother in 
thinking it prima facie unlikely that Government would have 
eonsented to exclude these service Inamsat the time of 
Permanent Settlement. I should require more evidence as to the 
nature of the armed police force available at that time to guard, 
the revenue two-thirds of which belonged to Government and E 
think care should be exercised lest one unconsciously applies one's 
knowledge of conditions existing at present to a state of affairs fifty 
years before any organsied police force came into existence. There 
is however no necessity to express an opinion cn the point: or 
to call for a finding as I agree with my learned brother that these 
lands have become Ryotwari by agreement between Government 
and Zemindar. Like my learned brother, I express no opinion 
“whether an agreement made after the Madras Estates Lands Act 
. would operate.in the same manner or whether it would 
have had any effect if the lands in question had’ been held by 
tenants having at the time rights of permanent occupancy and if 
so, what effect. Such questions do not arise here. But I can see 
“no reason why apart from those considerations 84 Zamindar or 
Inamdar should not be at liberty to agree to waive his special 
rights and submit to ordinary ryotwari assessment. The Zamin- 
dar has clearly done so and he accepts the position. I therefore. 
baie with the. order proposed by my learned brother. 








1. (19.0) 20M Led J. 728° 
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PRIVY COUNCIL, 


Present :—The Lord Chancellor, Viscount Haldane, Sir 
John Edge, Mr. Ameer ‘Ali and Sir Lawrence Jenkins. 


Suna Ana Arunachellam Chetty and others .. Appellants * 
; v. l 
S. R. M. Ramaswami Chetty © . «+ Respondent. 


Will—In perfect form and proved—Court not to re-create the will that the testa- 
tor ought to have made. . . 


When a will has once been made and is apparently in perfect form and the 
evidence of the attesting witness is to be trusted, few things can be more dangerous 
than to attemptto recreate the kind of will that the man ought in the opinion of 
the Court to have made Once the man’s mind is free and clear and is capable of 
disposing of his property, the way in whioh it is to be‘disposed of rests with him 


and it is not for any Court to try and discover whether a will could not have been 
more consonant either with reason or with justice. 


Appeal from a judgment of the High Court at Madras 


(Sankaran Nair and Abdur Rahim, JJ.) in-A. S. No, 242 of 1909 
which reversed the judgment of the District Judge of Madura, in 
O. S. No. 4 of 1908. 


The facts are sufficiently stated in the judgment. 
DeGruyther, E. C. and Dube for the Appellant. 


‘Sir R. Finlay, K. C. and K. Brown for the Respondent. | 
The judgment of their Lordships. was delivered by 


Lord Chancellor :—T wo questions are raised in this appeal : 
the one is whether the appeal is competent to the appellants, and 
the other. whether a will, which was executed on the 10th Novem- 
ber, 1904, by‘one Subramanian Chetiy, is or is not a good and 
valid testamentary document. 


With regard to the first point, their Lordships desire to 
express no.opinion.™ In the view that they take of this case its 
decision is not material, and their opinion must not be taken to 
involve an assumption that the appellants have a sufficient 
interest to enable them, to maintain the appeal. 


With regard t0 the other question, it is cleat that the 
Judgment of the Judge of the District Court, which was in the 
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appellants’ favour, can only be supported if the avidends of a 
doctor, Dr. Van Allen, be disqualified, because either, it is 
intrustworthy owing to faulty recollection, or, if accepted, does 
not go far.enough to- ‘establish - the. validity of the will. If, 
therefore,. their Lordships considered the dector’s evidence. accurate 
and adequate, it would be unavailing for counsel to ask the Board 


‘to examine the detailed story of the other wie AG were 


calléd before the District Court. : 

` Their Lordships have given careful and close attention to the 
evidence of Dr. Van Allen, and are clearly of * opinion | “that 
‘¥elidnicé: ean’ safely: be ‘placed’ on it in all” material _ fespects, and 
that it dogs fully and’ ee establish ‘the validity of the will 
shat ig in dispute. -. A 

“From this ividertod it appears that the deodised was ee 


on by Dr, Vari Allen’ on the 9th November, 1904, in. the Ameri; 


can Hospital at Madura. He was operated on for a carbuncle, 
but : he ‘was, and he had for some time past to the doctor's 
knowledge been, suffering from diabetes. On the day’ ‘following 
the operation the doctor observed from certain symptoms - that 
there was a prospect of the patient sinking under the shock. 
He accordingly, at noon on the 10th November, told him ior his 
friends that he had better see to his affairs, and accordingly vakils 
were called in who prepared the document which is in dispute. 
‘The doctor says that he saw the will:signed by the testator. He 
says that he was -with him for half an hour, during which he 
signed and he (the doctor) attested. The doctor also saw a man 
taking-notes, apparently at the dictation of the testator, though . 
he did not hear what passed between them, and at' 9 or 10 in thé 
evening, after the signature of the document, the deceased left'the 
hospital in a state of great weakness, and within: a few hours died. 
Now the doctor’s evidence is quite clear that; in his opinion, 
‘the deceased was perfectly capable. of understanding: a business 
transaction, and understood what he was doing at the time when 
he executed the will. „He gives several reasons, the chief of 
which, repeated , from time to time, is that he could tell by the 
appearance of the face and eyes of the patient ; this appears. to. 
have been regarded as unsatisfactory “by ithe District Judge, 


. ‘who thought that it was not a means by which the ‘doctor could 


‘ascettain: the strength and e panes that was left to the dying 


man. 
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- Their. Lordships are quite unable to accept the view of the ` 


karasi J udge:i in this, matter. There are many .:signs, by.which 
a-doctor can ‘determine whether- 8 ‘man's, mind. is sound orno, 
and certainly noi the least - important „is the character and 
appearance of the man’s eyes ‘and expression: PEt As eS 
~ But the miatt ter does not, ‘rest ‘thers ae ‘the ‘doctor says 
hiinisal that he was talking | to the patient - throughout the. day 
; trying to. cheer him up, though whether ‘he Spoke to. 'him at. the 
moment ‘when his will was executed or ‘immediately after wards 
is not made plain. oe ag 
$ kiki 
| Their Lordships ‘think that the teal fact “that expiainis ‘the 
_ judgment of the District Judgs is this: When the. ‘will ‘js 
examined it appears that the last page ‘has ‘the writing 
inconvenientl y crowded above the signature of the testator; and the 
last page but one has also at the footof: the page writing; SO 
placed as.to lend colour to the suggestion’ that the page had been 
filled. “up after the signature had been attached: ~ ‘It 
goes no further than that; "but. upon that it, ana 
that the leaned. Judge ‘has bailt ‘up a theory of. 
dishonest conspiracy with regard to ‘the preparation of this vail 
‘which their Lordships are clear Dr. Van Allen’s evidence com- 
pletely destroys. If the view were right that this will had been 
written’ on blank pages over signatures of the testator previously 
obtained, it would have been quite impossible for Dr. Van Allen 
to have said, as he did again and again, and. he saw the deceased 
‘execute the will, and it would have been equally impossible for 
Dr. Van Allen to have attested on ‘the last page of the will the 
signature of the deceased without noticing that there was no 
writing whatever over it. Remembering his: responsibilities, as 
he clearly did, as an attesting witness, he would have been quite 


unable, if the paper was blank, to have: come and said, in the 


plain words which he used, that he saw the Enake e of the 
_ deceased attached to this document.. 


These are the reasons that convince their Lordships that, 


whatever may be the true cause of the inconvenient way in 
which some of this writing appears, the explanation is not and 
cannot be the. one that the learned Judge has assigned ; it would 
indeed be most unsafe dnd most undesirable iti circumstances 
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auch as these to try to spell out from fhe peculiar form in which 
adocument written in the vernacular appears a -hypothetical 
answer to the clear, distinct, and trustworthy ` aka of the 
doctor who witnessed the will. 


Their Lordships only desire to add, in conclusion, this: 
When a will has once been made and is apparently in ` perfect 
form, and the evidence of the: attesting witness is to ba trusted, 
few things can be more dangerous than to attempt to recreate , 
the kind of will that the man ought, in the opinion of the Court; ` 
to have made. Once the man’s mind is free and clear and ‘is 
capable of disposing of his property, the way in which it is to be 
disposed of rests with him, and it is not for any Court to try and . 


_ discover whether a will could not have been made more consonant: $ 


either with reason or with justice. 


Their Liordships see no reason hatere to doubt that the - 
view that has been taken. by the High Court of Judicature, at’ 


: Madras is correct, and they will humbly advise His an that 
- this appeal be dismissed with costs. 


Solicitors for Appellants :—T. L. Wilson d Co., 
Solicitors for Respondent :—~ Douglas Grani. 
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a 
IN THE: HIGH COURT OF J UDIGATURE AT MADRAS. 


Present :—Sir John Wallis, Kt., Chief Justice and Mr. J ustice 
_ Srinivasa Aiyangar. 3 


“Malaimel. Thiruvenkatachariar BO “Appellants * th and 5th 
. and another < 5 -| Defendants). 
v. : a 
Pari Seshadri Iyengar and ~ Fuspondents ( Plaintiff and 
others. ’ 1 to 38 Defendants). 


Trusts Act, S. 91—Transfer of Property Act, Ss. 40, 54—Contract to sell 
immovable property—Conveyance. of the property, to another having notice of the 
contract—Subsequent conveyance by the vendor to the first Contractee—Delivery 
of possession to first Contractee—Suit in- éjectment by the first vendea—F' irst Con- 
` iractee can defend his possessiom—Specific Relief Act, 9. 27. 

Defendants 1to 8 contracted tó sell certain immovablé property to defendants 
- and but sold the property by a registered sale deed to the plaintiff who had 


notice of the prior contract. Subsequently defendants 1 -to 3 executed a registered. 


sale deed of the same property to defendants 4 and 5 in pursuance of the prior con- 
tract and pub them in possession. 

In a suit in ejectment-by the plaintiff, held, ` that: having regard to the duty 
imposed upon the plaintiff by 8. 91 of the Trusts Act, plaintiff was not-entitled 
to recover possession from dotendants 4 & 5. t 

Lakshmi Doss v. Roop Laul 1 followed. 

Kurri Veera Reddi v. Kurri Bapi Reddi 2 distinguished. 


‘Second appeal against the-decree-of the District Court of 


Chingleput in A. S. No. 226 of 1913, preferred against the decree - 


of the Court of the District Mungit of Conjeevaram i ‘in O. 8. No. 
23 of 1912. . 
-The facts are fully stated in the ‘apioent. 

S. T. Srinivasagopalachari for Appellants. 

O. Narasimhachari for Respondents. 

The Court delivered the following. 

Judgment :—The Chief Justice :—In this case the plaintiff 
gues to recover property in possession of defendants 4 and 5, 
Defendants 1 to 3 first contracted on the 12th July 1911 to sell the 
property to the defendants 4 and 5, then on the 11th September 
“1911 sold it by registered sale deed to the plaintiff who had notice 
` of the ` previous contract ‘and subsequently on the 17th October 
1911 éxecuted a registered sale deed in favour of defendants 4 and 5 
and put them in possession, after which the plaintiff instituted thé 
present suit O. 5, 23 of 1912 for possession. The Lower Appellate 
Court has decided .that, as the defendants 4 and 5 have not obtained 
_ aregistered sale deed they-are not, entitled to possession citing the 

"* S, A, Ng. 966 of 1914. -- -13th March, 1916, 
1. (1906)-I. L. R. 80 M. 169. : 2, - (1904) I. L. R. 29 M. 886, 
73 < si 4 
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Full Bench decision; in Kurri Veerareddi v. Kurri Bapireddt 1. 
That however was a suit by the plaintiff to recover possession from 
the defendant who had not obtained a registered sale deed but 
only a contract to sell. Here the plaintiff has obtained a trans- 
fer by a duly registered document from -defendants 1 to 3 with 


notice of the prior contract by these defendants to sell the pro- 


perty to defts. 4and 5. In this state of things he is bound by 
S. 91 of the Indian Trusts Act to hold the property for the bene- 
fit of defendants 4 and 5 to the extent’ necessary to give effect to 
the contract. No such statutory obligation is imposed on the 
original owner who refuses to carry out his contract to sell and 
the decision in Kurri Veérareddi v. Kurri Bapireddi 1 is therefore 
distinguishable. The question then is whether the defendants 4 
and 5, who in the absence of a registered conveyance, have no right 
to recover: possession of the property, can defend their posses- 
sion as against the plaintiff by reason of duty imposed on him 
by 8. 91 of the Indian Trusts Act to hold the property for 
them so far as may be necessary for the performance of the: 
contract with defendants 1 to 8. In Lakshmi Doss v. Roop 
Laul 2, a defendant who had made a transfer under circum- 
stances which entitled him to avoid it was held by a Full Bench 
to be entitled to retain his possession against the transferee though 
he had not sued to set it aside and such a suit had become barred. 
Similarly in the present vase, it seems to me, that defendants 4-and 
5 are entitled to resist the plaintiff's suit-for possession by virtue 
of the duty they are under to hold the property for the benefit of 
defendants 4 and 5 by virtue of 5. 91 of the Indian Trusts Act. 
Thougk the provision would not’ enable the 4th and 5th defen- 
dants to sue for possession without at the same time praying for a 
conveyance, there is, as pointed out in Rajah of Ramnad v. 
Arunachalam Chettiar 8, a great difference between the position 
of a plaintiff and a defendant in such a case, and I think it is . 
quite unnecessary to déprive the defendants 4 and 5 of possession 
and drive them to another suit. "This is also the decision in Puchha 
Laly. Kunj Behari +, L would therefore reverse the decrees of the 
Lower Courts and remand the suit to the- first court for trial of 
issues 2, 3 and 4. Costs will abide. 

Srinivasa Aiyangar, J:—The question whether defendants 
4 and 5 are entitled to-resist the suit for possession by the plain- 


1. (1004) I L. R. 29 M. 826. 2. (1906) I. D. Ri 80 M. 169, 
- 8, (4918) 94 M. L. J. 592. 4, (1918) 19 G. L J, 218. 
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tiff, who has now got the title, has to: be determined by a con- 
sideration not merely of the provisions of 8.91 of- the Trust Act 
but also of S. 40 of the Transfer of Property Act and S. 27 of 
the Specific Relief Act. All the three sections enact in substance 
the right- of a person who had obtained a contract of sale, to 


enforce the contract against a person who has subsequently. 


obtained a legal title to the property from the vendor ; the 
` contract by itself does not create a right in rem, but only creates 
a right in personam against the vendor and that obligation is 
made enforceable against the subsequent purchaser, as an 
obligation in personam to a limited extent, namely, to the extént 
of compelling him to give effect to the previous contract by way 
of specific performance, though he is not liable in damages as 
the original vendor would be. . The language of S. 91 of the 
Trust Act is that the subsequent transferee “ must hold the pro- 
perty for the benefit of the latter to the extent necessary to give 
effect to the contract.” It is clear therefore that the subsequent 


transferee is not a simple trustee for the person holding - 


the contract, but he is only a pérson who holds the property 
for the benefit of the contractee to the extent necessary to give 
effect to the contract. If the contract by itself does not 
create a right in rem in the property contracted to be sold (as 
is now settled by the decision of the Full Bench in Kurri 
Veerareddi v. Kurri Bapireddi 1,) it cannot: have any greater 
effect as against the transferee with notice. The person hold- 
ing a contract for salecan undoubtedly bring a suit as plain- 
tiff to enforce that contract against the subsequent transferee and 
obtain a conveyance from him, Potter v. Sanders 2, Daniels v. 
Davison 3; and in the same suit, he may be entitled to recover 
possession a the property, although strictly speaking his right to 
such possession would accrue to him only after the execution of 
the conveyance. In Gaffur v. Bhikaji 4, the plaintiff who had 
obtained a sale deed from his vendor sued to recover possession 
trom a person’to whom his- vendor had sold the property with 
notice of the agreement for sale but before the actual conveyance. 
`S, 91 of the Indian’ Trust Act was: considered and the plaintiff 
was given a decree for possession against the subsequent purchaser 


but the correct form: of the decree was said to bea decree for 


conveyance by the defendant to the. plaintif. A-similar view 





1. (1904) I. L. R. 29 M. 3335. 2. (1943) 6 Haro, p 1. 67 Eng. Rep. 1057. 
8, (1811) 17 Ves. p £33. 3t Gog. Rep. 1i/. 4. (1901) I. L. R, 26 B. 159. 
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“was taken in a case in this court, Gudur Ranga Reddi v. Gundala 


Pitchi Reddi+. In that case specific performance against. the ` 
vendor and the subsequent transferee with notice, -was -directed 
by ordering that the conveyance should be executed by both the 


‘vendor and the transferee. 


In the case of a simple trust, where the teustee is a bare 
legal: owner the cestui que trust may be entitled to possession of 


_the property and. may compel the trustee to place him 


in ‘possession. If however the trust isan active trust, that is if 
the trustee has to perform any duties in connection with the 
trust property, the cestui gue trust is nob entitled to possession 
asa matter of right, though the court can- in its ‘discretion give 
possession.’ See Lewin .on Trusts, page 847; Perry on Trusts, 
Ss. 328 and 329;- Underhill on Trusts, page 363 ; and Godéfroi 


‘on Trusts, page 431, 


The further question which j is the only one which arises in 
this case is whether a person who is actually in possession under 
a prior agreement for sale could be deprived of his possession ‘by 


` a subsequent purchaser ‘on the strength: of his title. In Kurri 
' Veerareddi'v. Kurri Bapireddi 2, already referred to, this court 
. has held that às against the vendor himself..he cannot keep 


possession, though, undoubtedly, he would be entitled to -enforce 
the contract'by calling for a conveyance.. But the difference 
between that case and the present case is that chapter 9 of the 


-Indian Trusts Act contains no provision , which imposes: am- obli- 


gation on the vendor to hold the property asa trustee for “the 
contractee, I must, however, confess that on principle’ this-should > 
not make any difference. In the first’ place it was wholly un- 
necessary to enact that the seller should hold the property for 
the benefit of the purchaser to the extent necessary to give effect 
tó the contract, for that is his obligation under the contract — 


; itself. The need for S. 91 arose, because the obligation of the 


original seller was made’enforceable against the subsequent trans- 


feree with notice. If,by the contract of sale the purchaser. ob- 


tained no kind of-interest.in the property, ifthe ownership was 
wholly in the seller, and if by virtue of such ownership, he is en- 
titled to eject the purchaser as if he.were a'trespasser, it is diff- 
cult to see why a. transferee from him should be in a worse posi- 


“tion. In Kolathu Aiyar v. Ranga Vadhyar 8, the learned Judges 


seem to think that such ‘a transferee can recover "possession. 





1. (1914) 1 L. W. 879. - - . 2. (1904) I-L, R. 29 M. 336." 
. 8, (1918)24M. L.J. gi at, 87. 


; 
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~ Questions have arisen as to: the position òf persons bound by 
' obligations in the nature of trusts under one or other of the sec- 
+ tions contained ‘in chapter 9 of the Trusts Act, and in these cases 
it has been held that a person in possession of the property is 
entitled-to resist a claim for possession on the. part of those who 
“are bound by such: obligations, by pleading such an obligation, 
though an.action by him as plaintiff to enforce that obligation by 
calling for a conveyance or by setting aside a conveyance already 
executed, under gome one or other, of the provisions of the Specific 


Relief Act, may have been barred by limitation. Though there. 
have been observations here and there in this court, see Roop. Laul . 


-Thiruven- "' 


= katachariar 


v. 
Seshadri 
Iyengar. 


Srinivasa 


Aiyangar, J. 


‘v. Lakshimt Doss 1 per Subramania Aiyar, J.; Raja Rajeswari . 


Dorai v. Arunachallam Chettiar 2 per Sadasiva Aiyar, J. that a 
defendant in possession who had ‘not taken steps to-set aside a 
_ conveyance or to call for a conveyance ‘within the time limited by 
law is not-entitled to:resist a suit for possession by the legal owner, 
it may be taken as settled so far as this court is concerned by the 
decision of a Full Bench in Lakshmi ‘Doss v. Roop Laul 8, . that 
` persons in possession, who have parted with their KEN ‘by 


. a legal conveyance which they are at liberty to repudiate, can by. 


virtue’ of the possession plead the invalidity - of the plaintiff’s 
title as.” against them and prevent the’ plaintiffs from re- 


covering possession on a defeasible title. In Madagula Lat- - 


chiah v. Pally Mukkalinga +, the contract between a suit.to recover 
. possession in defeasance of the legal title after the time limited to 
set aside that title, and a suit in which the plea that the plaintiff 


„has a defeasible'title is set up to defend the possession, is clearly - 


‘brought out. The various provisions in -chapter 9 of the Trusts 
Act were discussed at length in Raja Rajeswara, Dorai v. 
Arunachallam Chettiar 2 where also the same principle was laid 


- “down, though Sadasiva Iyer, J. was inclined to doubt the correct- 


ness of the decision in Lakshmi Doss.v. Roop Laul 3.. These 
were however cases where the'defendant in possession was the 
original owner who had conveyed the- ptoperty to the plaintiff 


under cifcumstances which entitled him to rescind, and in which | 
he defended his possession on his original title -which did not 


pass absolutely to the plaintiff. In cases, however;-where the 
defendant in possession was not the owner at any time, but was 
only entitled to get a transfer of thle ownership, as a personal 


r. -(1905) LL.R.29M.1 at p-12, . 2. (1918) I. L. R. 38 M. 82 at 337, 
8: (1906) 1. Li. R. 80 M. 169, - $: (1907) I. L. R. 30M. 898. 
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obligation, itis difficult to distinguish on principle the decision in 
Kurri Veerareddi v. Kurri Bapireddi 1 and hold that he is enti- 
tled to resist the transferee’s suit for possession. There is how? - 
ever the provision in. S. 91 of thé Trusts Act, and it is 
unnecessary’ to extend that decision’ to cases of transferees. 
After all, in legal theory, there does not seem to be any differ- 
ence between the position of a buyer ‘under a ‘contract of sale 
in England and under the Indian Statute, Maitland's Equity, 
p. 111." In Namasivayam Pillai v. Nellayappa Pillai 2, on a 


- consideration of the several statutory provisions as regards subse- 
‘quent transferees with notice, it was held that he cannot sue to 
- recover possession from a person who had a prior contract for 


sale. This decision was not referred to or overruled by the 
decision of the Full Bench. The same view was taken in Puchha 
Lal v. Kunj Behari 8, which has been followed ina still more 
recent ‘case in Calcutta, Khagendra Nath Chatter, jee v. Sonatan 
Guha 4. Whether even the original vendor can recover possession, 
if he had delivered possession in pursuance of an express stipula- 
tión in the contract of sale, it is unnecessary to consider.. Such 


- possession may enure till the conveyance is exectited, when the, 


purchaser would become entitled to possession not’ by virtue of 
the contract, but by virtue óf his title (see Doed Tomes v. Chamber- 
laine 5, Zimbler v. Abrahams 8). - There is this further fact in 
this ‘case; the 4th. and 5th defendants have obtained ‘a 
conveyance from their vendors. Though at the ‘time of the 


_conveyance to the said defendants ‘they had already executed 


a sale in favour of the plaintiff, I am inclined to hold that they 


` were still entitled to fulfil their original contract by executing a 


conveyance, at the request of the contractees, and to this extent 


. repudiate the title conveyed to the plaintiff, not for their own 


benefit, but for the benefit of the 4th and 5th defendants and to 
the extent necessary to fulfil their obligation. The question 
whether the plaintiff was transferee for value without notice has. 
not been tried. I agree the appeal must be allowed and the suit 
remanded to the first court for the trial of issues’ 2 to 4. Cost 
incurred hitherto will abide. 





1. (1904) I. LR. 29 M. 336. © 2. (1894) I. D. R. 18 M. 43.. 
“8. (1918) 196. L. J, 218. : (1915) 20 ©, W. N. 149. - 
5. (1889) 5 M. and W. 14. 6. (1908)I. K. B.571, : 
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IN THE HIGH COURT. OF J UDICATURE AT MADRAS. 
Present —Mr. Justice ‘Coutts Trotter and Mr. Justice 


Seshagiri Aiyar. a Me 
Tapana ah and others aa =i Appellants" Legal represen- 
oe a tatives ‘of the deceased 
D ns O (Plaintiff) 


M. V. Appavu Chettiar and others `. 4 Respondents (Defendants a 


`O. P. O. of 1908 —Or. 21, R. 63. Unsuccessful claimant—Declar ciory suit— 
Attaching decree-holders, defendanls—Plea that sale was fraudulent under S, 53 


of Transfer of Property Act—Validity— Fraudulent Sale—Remedy of persons de-. 


. frauded—Represeniative action—Necessity — Judginent-credifors and ordinary 
cr editors--Distinction—English and Indian Law Judgmeni- -creditors in England 
and India—Rights of —Distinction. 

Where, in 8 suit under Or. 21 R. 63 0. p, C, „by a defeated claimant for a 
declaration that he was the absolute owner of the suit.property by-right of pur- 
chase from the judgment-debtor and that it was not liable to be attached -and sold 
in execution of the decree, the deores-holders raised the plea that the sale-deed 
in favour of the plaintiff had been ‘executad with intent to defraud creditors 
and was not valid as against him, held that, as thé defendants had not sued to 
set aside the sale in favour of the plaintiff before they attached the properties in 
execution, they were not entitled to resist the claim of the plaintiff. 

Per Seshagiri Aiyar, J.—Under S. 58 oi the Transfer eof Property Act it is 
open to’ any creditor to impeach a conveyance made by hig debtor provided he 
alleges :n the plaint that the sale was intended to ‘defraud him and others ‘simi- 
larly placed. -A decree in-such a suit will not give any personal right to the 
litigating plaintiff but would enure for the benefit of all creditors like himself. A. 
representative action is.not the only mode of setting aside the sale. But the convey- 
ance is good and valid until it is so set aside and'creditors have no remedy againsa 
the property Sold until the sale is set aside, | There is no distinction in this respecs 
between.a judgment- -creditor and an ordinary « oreditour. ; 

Distinction between ~the rights of a- J udgment- -oreditor in _ England and in 
India pointed out. ; 

` English law reviewed. - 


- Second Appeal against the’ ‘saree of the District Court of i 


Tanjore in A. 8. No. 865 of 1912 preferred against the decree of 
the Court of the a aa Judge of eu ural in O, 8. No. 47 


of 1910. 

A, Krishnaswami Aiyar for Appellants —The attachment 
of’ the property by the defendaitits as the property of the Judgment- 
debtor’ ‘is illegal inasmuch as there’ was an operative sale by the 
J udgment-debtor “in favour of the plaintiff and it was not judicially 
set aside. A conveyance which is fraudulent under S: 58 of the 
Transfer of Property Act has to be set aside in a representative 
action. instituted on. behalf of all the creditors and until so set 








*g, A. No. 24 of 1915. ; - , > Met March, 1916. 
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aside the property continues to be in the vendee. See Hakim 
Lal v. Mooshakar Sahu 1 Burjorji Dorabji Patel -v. Dhunhai 2 

Ishwar Tinappa v. Devar Venkappa ? ; Reese River Silver Min- 
ing Co. v. Atwell 4. g 


(At this stage C. V. Änaniakrishiniyat for the EE 
objected to the question being raised for the first time in second 


‘appeal.) 


The suit here is s by the vendee and not b the creditor. Ib 
does not make any difference whether the objection is taken in ` 
the First Court. .or here. If the, suit was by the creditor, there 
would be force in the objection of the other side as the creditor 
could have amended the plaint in the First court. 

There is no distinction in principle between the rights of a 
judgment-creditor and those of a simple creditor in this respect, 
The decisions in Hakim. Lal v. Mooshahar Saku! and Burjorji 
Dorabji, Patel v. Dhunhai 2 were theniselves cases of judgment- 
creditors; even in England, it has been held that it.is not open 
to the judgment-creditor to treat the conveyances as void and to 


_preceed to execute the decree against the property as if no con- 


veyance existed. See Vyse v. Brown °.Glegg v. Bromley 6, 


May’s statement of the law in his book on “Fraudulent 
and Voluntary Dispositions of Property” that there isa distinction 
in principle between judgment-creditors and ordinary simple 
creditors is not borne out by- the authorities cited therein. In Neate 
vy, Duke of Marlborough T and Smith v. Hurst. 8, the Sheriff as a 
matter of fact returned the writ unexecuted on the ground that 


_ there was no property c of the. Judgnient-debtor available because- 


of a prior conveyance by him. Then the - Decree-holder filed a 
suit in the Chancery . Court for cancellation of the conveyance 
impeaching the sale as fraudulent and for an injunction restrain- 
ing the’ person claiming ‘under the conveyance from inter- 


-fering with the plaintiff's right to execute ‘the decree, In 


those cases, therefore, a judicial setting aside was rendered 
necessary before the decree-holder could execute his decree. 
Again, even if the judgment-creditors are assumed to be on a. 
= footing under the English Law, there is no reason why 








. .(1907) I. L. R. 84 C. 999.. 2. (1891) I L. R. 16 B. 1. 

n (1902) I.L. R. 27 B. 146. | 4, (1869) L. R. 7 Eq. 847. 
-5, (1884) 18 Q. B. D. 199. 6. (1912) 38'K. B. 474. 
à 8. (1845) 10 Hare 80, 


7. (1838) 8 Myl. & Cr, 407, 421, 
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. they should be feted alike TR the Indian Law. A judgment- 


creditor; under the “English Law, has a right of direct recourse.. 


against the property of the judgment-debtor and may take out the 
writs of Elegit and Fi-Fa as regards lands and goods respéctively, 
a judgment-creditor has the rightto enter- upon the land. He 
has. no such special rights under ‘the Indian law. 

C.Y. Anantakrishnaiyar for: Respondents :—The neces- 
sity.for a representative action is not borne out even by the 
English decisions and ought not to be .recognised here. 
There is nothing in S. 53 ‘of the Transfer of Property Act 
to warrant such a view and there, is nothing in the Civil 
Procedure Code enjoining such æ course. .Under §.° 53 the 
transfer. is voidable at ‘the option of any creditor and the 

-avoidance need not be in any particular form. The language of 
8, 53 is not in pari materia with the Statute of Elizabeth. The 
practice in this court has always baen to permit the decree-holder 
to attack the conveyance as fraudulent in execution proceedings. 
See Narayanan Patter v. Veeraraghavan Patter 1 Chidambaram 
Chetty v. Sani-Iyer 2, Eyen in England a, judgment-creditor 
is treated on a.special footing. The alleged distinction between 
judgment-creditors in England and in India has'no bearing upon 
the present question. The case in Ishwar Tinappa v. Devar Ven- 
kappa 8 is not a case of a judgment-créditor. The Indian courts 

. are not fettered by the distinctions of Common Law and Equity and 
the artificial distinctions of English Law need not be perpetuated 

‘ here. ; 

A. Krishnaswami Aiyar in reply :—There m no difference 


between S. 53 and the language of the Statute of Elizabeth ex- 


_ cepting -that the expression ““yoid” occurs in the latter, while 
“yoidable” occurs in the former. The expression “at the option 
of any person” merely means? that the -proceedings may be 
initiated by anyone of the creditors.‘ But the intent required by 
_ the first half of the section is a general intent to defraud. Whether 
-or not there is a general intent cannot be decided unless the 
action that is constituted is a representative action. 

The Court delivered the following . 

Judgments :—Coutts Trotter, J. —Although # this apaa raises 
questions of difficulty and importance the facts material to it- can 
be stated. very shortly. The plaintiff sued for a declaration that 





"1. (1899) ) I. D. R. 283 M. 184. 2. (1906)I. L R. 30 M. 6: 16M. D. J. 427, 


l 83. (1902) I. L. R: 27 B. 146. 
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he was the absolute owner by purchase of the suit properties as 


. against the defendants who were holders of decrees against his 


vendor. The plaintiff's title was based ona sale deed dated the 
5th of September 1903, from Velayudham Chetty to himself 
for a consideration of’ Rs. 14,250. It has been found that this 
deed and the. transaction which is carried out was brought into 
existence with intent to defraud and defeat the creditors of 
the transferor, and that finding is not and cannot be challenged, 
but the appellant contends that it is not competent to the 
defendant to invoke that finding in aid in the present proceed- 
ings. For tke moment, Iam assuming that the transaction in 
question, was in this sense a veal one, that it effected and was 
meant to effect a real transfer of the property from the transferor 
to the transferee, that is to say, it was not a merely colourable 
paper transaction, leaving the rea! beneficial enjoyment of the 
property with him who purported to transfer it. Had the trans- 


` action been a merely colourable one, it would no doubt have been 


void and the plaintiff could not have succeeded in his action. His 


-contention is that if it is only voidable it stands good until seb. 


aside in proceedings appropriate for the purpose, such proceedings 
being.a suit brought for the express purpose by or on behalf of all ` 
the creditors of the transferor. : 


The material section is 8. 53 of the Transfer of Property Act 
which is as follows: “ Every transfer of immovable property made 
ith intent to defraud, prior or subsequent transferees thereof 
for consideration or co-owners or other persons having an interest 
in such property or to defeat or delay the creditors of the trans- 
feror, is voidable at the option of any person so defrauded, defeat- 
ed or delayed.” : 

The section broadly reproduces the effect of the famous 
Statute of Hlizabeth 13 Eliz. C. 5 and the English decisions 
on that Statute are always referred toin Indiaas authorities 
for the construction of the Indian section. In England it 
has been held that a suit to avoid, a settlement must be - 
brought on behalf of all creditors, (Reese River Silver Mining 
Company v. Atwell 1) and that decision has been followed in 
India in Hakim Lat v. Mooshahar Sahu 2 and Bur;orji Dorabjt 
Patel v. Dhunbai 8. But it has been held by the English Courts 





1. (1869) L. R. 7 Eq. 347. . 2. (1907) I. L. R. 84.0. 999. 
3. (1891) LL.R. 16 B. 1. 
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that where the plaintiff is a judgment-creditor who has sued out — ppajaniandi 
a writ of Elegit he may sue on hislown behalf without reference Chetty 
` to the general body of creditors and: impeach the transfer. ss Appavu 
having been executed with intént to defraud his particular claim. ae 
' Blenkinsopp v. Blenkinsopp 1. That case expressly’ left opén the ee 
question as to whether the deed could be ses aside by a person . 
who-had signed the judgment but not sued out the writ. We are 
` asked to say. that in India the . section may be’ called ‘in aid by a 
creditor who has obtained a decree but has not attached the 
_ properties, it being conceded that a creditor who had attached the 
properties can use the section as a weapon of defence as well as 
of offence in a case like the present. .See Rajani Kumar Dass v. 
Gour Kishore Shah; 3 Chidambaram Chettiar v. Sami Aiyar €. 
The matter has been definitely decided by the High Court cf 
Bombay in Ishwar. Tinapa v. Dewar Venkappa 4, a decision t> 
which Jenkins, Œ. J. was a party. In the absence of a decision 
of this court I propose to consider the matter on principle., 
The remedy sought may be treated as the equivalent of a 
remedy by way of equitable execution, in aid of the legal right 
given by the Judgment: The English authorities subsequent to 
` Blenkinsopp v. Blenkinsopp 1 seem clearly to show that such aa 
equitable execution, will not be granted until tae title of him who 
seeks it has been completed, that is to say, acccrding to the techn -. 
cal language of the English law, a Judgment-creditor -cannot ir- 
voke the equitable relief until he has followed up‘ his Judgmert 
by suing out a writ, of Fi fa or Elegit as the case may be. This 
was expressly decided by Turner V. C. (as he then was)’ in Smith 
- v. Hurst 5 andhe cites in his Judgment am <nteresting passage — 
from Lord Reddesdale’s Treatise on Pleading. An authoritative 
and clear exposition of the principle.on which Turner, V. G. 
founded his decision is contained in Lord Cottenhan’s opinion in 
Neate v. The Duke of Marlborough 6.” Applying that principk 
I think it must be held that the mere obtaining of a Judgment in : 
India creates no title or only an inchoate title in the J udgment- 
creditor ; and therefore he must follow up his J udgment by 
attaching the properties in order to enable him to utilize 
S. 53 in answer to a claim. founded on the impeached - 





a z 
_ 1. (1852) 1 De G. M. and G. 49542 Eng. Rep. 644 


2.` (1908) I. L. R. 350. 1051. 8. :(I906) I. L. R. 30 M. 6. `, 
. ,& (1902) I. L. R. 27 B 146. 5. (1855) 10 Hare 80. 68 Eng. Rep. 825 
.6. (1838) 8 Myl. and Or. 407, at 421.-40 E. R. 983, 3 
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deed of transfer. The inconvenience of allowing’ each and 
every creditor in turn to attack the deed independently 
is obvious and is amply illustrated by the history of the present 


‘plaintiff who has been compelled to buy off a series of creditors 


one after the other. Accordingly I am of opinion that Iswar 
Tinappa v. Devar Venkappa 1, was correctly decided and_is in 
accordance with principle and I respectfully follow it. I 
therefore liold that the fact that the deed was executed with 
intent to defraud the creditors of the transferor affords the 


‘defendants no answer to the plaintif’s claim. 


: As the learned Judge has noi decided the question as to 
whether the transaction is merely colourable the “case “must 


~“ go back to him for a finding on the point. 


< Six weeks ate allowed for submission- of anding and 7 day l 
are allowed for filing objections. i l 

` Seshagiri Aiyar, TJ. —The- property in this suit belonged i 
one Velayudham Chetty. He executed a sale-deed to the plaine | 
tiff in respect of it--on thé 5th September 1903. It is not 
disputed that atthe time of the sale, Velayudham Chetty was 
heavily involved in debt. The defendants in this suit had a 
number of decrees against him, for sums of money due to them 
before the date of the sale to the’plaintiff. They attached the pro- 
perties in execution of their decrees. The plaintiff filed a claim 


petition which was rejected in September 1910. Thereupomhe .` -+ 


filed the present suit for a declara‘ion that the property belonged 
to him by virtue of the sale and that Velayudham Chetty had no 


- interest left in the property for the defendants to attach and sell. 


The Subordinate Judge who tried the original suit held that the l 
sale was binding to the extent of Rs. 9,946 odd, as that sum 


. was applied towards discharging certain mor igages upon the pro- 


perty created by Velayudam Chetty. He dismissed the suit as 


_ regards the rest of the claim put forward by the plaintiff. On 


appeal to the District Judge, the Subordinate Judge’s decree wag 
confirmed. , In this second appeal a point was raised for the first 
time, by Mr. A Krishnaswami Aiyar to the effect that ag’ the 


_ defendants had not sued to set aside the sale in favour of the plain- ` 
tiff before they attached the properties in execution of their decrees, |... 


they were not entitled to resist the claim of the plaintiff in this 
suit, Mr. Ananthakrishna’ Aiyar objected to this contention 


1, (1902)I &.R.27B 146. 





-l 
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“being heard for the first time in second appeal, as i might have 
rectified the defect if the objection had been raised before the 
trial court. It is difficult to’ see what new evidence could 
have been, let in by the defendants in answer to the. abstract legal 

` position argued in this court, The: plaintiff's case is that at the 

time of.the attachment Velayudham Chetty had no interest, in the 

- propetty because at that time no, suit had been brought to set 
aside the sale in plaintiff's favour, To such a contention, if it is 

sound, the only answer will be that the sale had been set aside, 
in a properly framed suit. That is not the answer. The decision 
in Hakinlal v. Mooshahar Sahu 1, where if was pointed ‘out that 

an objection like this should not b entertained i in second appeal 
does not help the respondents. In that case the suit was brought 
by some of the creditors, and when objection was ‘taken in second 
appeal, that the suit should have been brought in a representative 


- character, ib was met. by the plea that if the objection had been. 


taken in time, this defect could have been cured. That i is not the’ ` 


present case. Although it.is unfortunate that. this question | was 
not raised in the earlier stages, I do not see my way to refusing 
to hear the question argued. 


On the merits the first contention of Mr. Krishnaswami 
Aiyat was that under S. 53 of the Transfer of Property Act, 


ib is not open to anyone of the creditors of the transferor to 


‘challenge the validity of the conveyance. He relied on the 
observations of Mookerjeé and Holmwood, JJ. in’ Hakin Lal ve 
Mooshahar Sahu 1, In the first place, it should be pointed out 

. that S. 53 does not in terms apply to the present case as it is in 


` Chapter II which preserves to Hindus, Mahomadans and Bud- 


hists their own law on the question covered by its provisions. 
This will not however materially affect the decision-as there 


is nothing in the Hindu Law which is inconsistent with 5. 53. 


of the Transfer of Property Act. See Rangil Bhai v. Vinayak 
Vishnu 2. .At any ratë S. 53-imay be taken as indicating. the 
principles of equity, justice and. -good conscience which. ought, to 
| guide courts in the absence, of specific legislative provisions. The 
decision in Hakin Lal v. Mooshahur Sahu 1 no doubt lays down 
that itis settled law in England - that if the debtor is alive and 
not & bankrupt at the time the action is brought ‘to, set aside a 


` conveyance on the ground that it was voidable. under Statute. 13` 





: 1. (1907) I. D. R. 84 0. 999. . oO OROL L. R. 11 B. 668. 


Palaniandi 
kes 


tpr 
Chettiar. 
Seshagiri 
Aiyar, d. 


572 THE MADRAS LAW JOURNAL REPORTS. -` [VOL. XXX 


oes Elizabeth, chapter _5, it should be by a creditor or creditors on 
v. “behalf of himself or thémselves and all other creditors of the, 
guest debtor.. The learned Judges say that the tule appears to be based 
nee upon a perfectly sound and intelligible principle and point out the 
diyar, J. + difficulties which the contrary conclusion may lead to. Speaking 
` for myself, there are as many difficulties in demanding that all 
the creditors should join in a- representative action as there are 
in permitting a number of actions being brought against the same 
purchaser. However that may be, the language of S, 58 of the 
Transfer of Property Act, to my mind, is clear that any person 
who was defrauded, defeated or delayed can impeach the trans- 

action. ; 





Before dealing with the English Cases quoted by the learned 
Vakil for the appellant I wish to diaw attention to S. 11, explana- 
tion 6 of the Code of Civil Procedure. That will apply to actions 
. which may be brought by one of the defeated or delayed creditors 
if he claims a right which is common to himself and to other credi- 
tors similarly situated. It may be that S. 53 has been so worded 
having regard to the language of this explanation to S. 11 of the 
Code of Civil Procedure. `The case in Hakim Lal v. Mooshahar 
Sahut went up on appeal to the Judicial Committee but their Lord: 
ships did not decide the case on this point, See Mooshahar Sahur. 
Lala Hakim Lal 2. The only other Indian cases bearing on the. 
question are Burjorji Dorabji v. Dhunbai ?, and Ishwar Tinappa 
v. Devar Venkappa 4. Among a number of points decided by 
Mi. Justice Telang in Burjorji Dorabji v. ` Dhunbai 8, the learned 
judge points ‘out that the plaintiffs in that suit were only some of 
. ‘the creditors and that they were. not entitled to succeed inasmuch 
as the suis was not filed by them on behalf of and for the benefit 
of all the creditors. When this decision was passed the Transfer 
of Property Act did not apply to the Bombay Presidency and the 
- decision proceeded solely upon English authorities. | Ishwar 
-Tinappa v. Devar Venkappa twas after the Transfer Property 
Act was applied to Bombay. It does not appear from the judg- 
ment thatthe learned Judges required thatthe other’ creditors 
should eo-nomine be parties to the suit. Some observation of 
the Judicial Committee in Chaterput Singh v. Maharaj Bahadur 5. 
1. (1907) I. L.B. 34 6. 999. 2. (1915) SOM. L. J. 116. 


.8, (1891) I. L. R. 16 B. 1. 4, (1902) T. L. R. av B, 146, 
5, (1904) T. L. R, 32 0,198 ab p, 217, 


t 
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were relied upon by the appellanity: The observation that “ such 
an issue could be raised and'such a‘decree could be made only ina 
suit properly constituted for that purpose,” do not necessarily 
< imply that a representative action is the only mode Of setting aside 
‘a fraudulent sale. Therefore Iam of opinion on the language 
of S. 53 of the Transfer of Property Act that it is open to any 
creditor to impeach a conveyance made by his debtor provided-he 
` alleges in the plaint that the sale was intended to defraud him 
and others similarly placed. A decree in such a suit will not 
‘give any personal rights to the litigating plaintiff but would 
enure for.the benefit of all creditors like himself, 

The English cases to which our attention was drawn do not 
in unmistakable terms lay down that all the creditors should join 
in a representative action ‘before a fraudulent sale can be set aside, 
All that Justice Williams in Vysé v. Brown 1 held was that the 
- gettlement should not be ‘treated as void but it was liable to 
impeachment in a proper action. Clegg v. Bromley 2 does 
not take the matter any further. But both these cases are 
authorities for the position that the assignment by the debtor 
will be good and valid until it is set aside in a proper proceeding. 
There are certain observations in May on Fraudulént conveyances 


which on their face appeared that. a judgment-creditor was ina. . 


different position from an ordinary creditor and that it was open 
. to the former: by virtue of his Judgment to levy execution without 
having the assignment set aside in a suit for that purpose. The 
' proposition. is thus stated :—“ Where a creditor has .a 
Judgment or order of Court, or process of execution in 
respect-of. his claim, and might obtain relief in equity there- 
under against property held by, or. in trust for, -his debtor and the 


debtor is‘living, a Court of equity can declare a settlement by. 


the debtor which is fraudulent within 13 Eliz. C. 5 to be void 
against the plaintiff without also declaring it to be void against 
the creditors generally, and may direct the settled property, or a 
sufficient part of it, to be applied in satisfaction of the plaintiffs 


claim.” When the casés cited for this proposition are examined ~- 
_ they anew that if a Judgment was obtained at conimon law, and. 


a further action was brought in the Equity Court to have it 
declared that the settlement: or conveyance by the debtor in fraud 
of creditors was void, the Court of Chancery will not move in 


1. (1884) 18. Q. B. D. 199. ' 2. (1912) 3K. B. 474. 
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the matter until all the Common law remedies had been exhausted. 


See Smith v. Hurst 1, Neate v. The Duke of Marlborough 3, | 
and Rease River Silver Mining Co. v. Atwell 8. But’ since 
the judicature Act- and -since the Act of Edward I which 
define the rights ‘of judgment-creditors, these decisions’ have 
no practical value. A judgment-creditor -in England is” in 
a very favourable position as compared with a judgment 
creditor in this country. He becomes practically the owner of 


‘the property which he seizes either under'a writ of Elegit or of 
fi-fa. I donot think: the ‘English decisions which differentiate 


between the position- of. the. judgment- -creditor and that-of an. 
ordinary creditor are.of much use, in deciding Indian cases: The: 


- judgment-creditor in India for all practical purposes,. is in-the 


same positidn as any ordinary creditor. If he attaches the. pro- 


bi perty it would give him no lien ; if be realises monies they. would 


be subject to participation by those who may ‘be. entitled to rate- 
able distribution, But the -position in England is altogether 
different. Therefore the passage in May relating to the judgment 


J creditor has no relevancy . in this country. . Not is there anything 


in the words of 8. 53 to-differéntiate between the position, of the 
decree-holder and that of an ordinary creditor. 


The next question is whether the jabra tonaditar can 


- přotécf } hiş rights to proceed against the property of the judgment 


debtor by pleading in defence that the sale which the plaintiff 
seeks to establish in the suit should be set aside. ` There is no 
question that if the sale is void or is found ‘to be a sham trans- 
action it will. not be necessary either for the creditor individually 


- or conjointly with others to sue to set aside the sale. But if it is 


only voidable it seéms to me that the creditors can have no remedy 
against the property conveyed until thé sale is set aside. ‘It is well 
settled that in cases of voidable transactions until the transaction is 
avoided it continues in force. See Raja of Ramnad v. Arunachallam 
Chettiar 4, and Mahamad Haji- Zakaria v. Ahmad Bhai. Habib 
Bhai 5. Therefore ‘at the tiine that the creditor attached the 


property the sale was effective to confer title upon the plaintiff. 


- It was held by the Judicial Committee in Phul Kumari-v. - 
.Ghanshyam Misra 6, that the effect of a decree in’ a suit brought 
1. (1845) 10 Hare 80. "9, (1888) 3 Mylne and Craig. 407. 


` 8. (1869) 7 Eq. 847. l 4. (1918) 2£ M. D. J. 592. | 
X5. (1900) 1. L. R. 25 B: 827. . 6. (1907) I. L. R. 85 C 202. 
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‘by a defeated claimant is to place the parties in the position they 


‘defendant succeeds in his defence the result of it will be to allow 
him, to attach the property as if it were the property of the 


: judgment-debtor. This, as I already pointed out, can do him no, 


‘good so long’ as the sale. is not set aside. Therefore I am of 
‘opinion that the defendant is not entitled to avoid the'sale by his 
detence. Mr. Anantakrishna Aiyar drew our attention to Vasudeo 
Ragunath v. Janardan Sadashiv 1. All that was decided in ‘that 
case was that a subsequent transferee was not entitled to impeach 
a completed sale. It is true, that another answer to the defence 
Gould have been that the sale.was. subsisting at the time of the 
-transfer. However, this is no authority for the position that without 
setting aside the sale a judgment-creditor can impeach the transac- 
tion as a defence to the action commenced by the purchaser. The 
point we have to decide was not considered in Narayana Pattar v. 
Raghavan Pattar 2, Chidambaram Chettiar v. Sami Aiyar ?, and 
Ishan Chunder Das Sankar v. Bishi Sirdar 4, to which “the 
learned Vakil for the respondents invited ‘our attention.’ I have 
therefore reluctantly come to ‘the conclusion that the objection 
raised by Mr, A. Krishmaswami Aiyar should be allowed. 
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Secretary of Where the plaintiff, the:lessee from the Government of a piece of land under’ 
State-for a lease dated March 1896 for a period of 5 years, sued the Secretary of State on ` 
; Tadis 11th March 1908 for damages sustained by him by reason of the Gavernment’s 
-V.nkayya failure to put bim in possession of a portion of the lands léased and it-appeared 

Gara. that as early.as 2nd July 1896. the plaintif had demanded possession of that portion 
Bat a “from the Government and failed to obtain it, keld that limitation began .to run 
: - from the time when the plaintiff became entitled to possession, i.e , from the date 


of the lease or at the latest from the 2nd July 1896 when he demanded possession 
from the Government and failed to obtain it and that the suit wos barred.. 


Held, further, that a memoraydum to the plaintiff from the Tasitdar ( (a) com- 
munitating the order of the Collector stopping the collection of the kist dite “for 
the portion of the land not obtained by the plaintiff pending the disposal of”, the 
dispute regarding it and (b) demanding payment of the balanos of the kist dus - by 
him did not amount to an unequivocal admission by Government that, as they 
bad failed to give poesession of a ‘portion of the demisetl property, they were liable 
at least to remit a portion of the rent and was not an acknowledgment within tha: 
meaning of 8. 19 of the Limitation Act a 


+ Per Coutts Trotter, J :—The nature of the remedy available to a tenant under 
the covenant or the contract for quiet enjoyment depends upon the nature of the 
breach. The test as to whether a breach is continuous is this; if the plaintiff sues 
in damages, can he only sue for the damages actually accrued at the date of suit, 
or may he sue for the whole of the damage accrued and prospective that the breach 
will causa to him. In the former case, the breach ‘is continuing’; in the latter, 
it is single and final. The failure of a lessor to give possession of the demised 

f lands to his lessee goes tothe very root of the contract and is so fundamental a 
: breach of it as to entitle the lessee to treat that breach as final; and bring an action 
forthwith for the whole of the prospective damages. f 


~ Per Srinivasa Aiyangar, J.—The covanant or the contract, express or implied, 

to placé thé transferee in possession operates in praesenti and that obligation ris 
broken and broken once for all as’ soon as the transferor declines or ‘is unable to 
place the iransferee in possession, In the case of a lease the obligation is to placa 

- the lessee in possession. in the beginning of the term. On the breach of this 
obligation the lessee is entitled to institute an action ‘and recover the way of dama- 
ges of the whole value of the term, The covenant or contract is not-a continuing 
“one and so there cannot be continuing breach. 


The technicalities of English law as to covenants ought not to be imported 
into India. `. : f 
Nature of covenants - projie for by S. 108 of the Transfer of Property ` -Act 
i : discussed. ` 


7 Though the provisions ot ‘the Transfer of Property Act do not apply: to 

“ Crown grants, the provisions “of -S. 108 of tha Transfer of Property” Act may be ` 

referred to for the purpose of determining the nature of the ordinary covenants by 
“which the lessor and the lessee are bound. ‘ 


E - Appeal against the decree of the District Court of Galaren. 
inʻO. S: No. 18 of 1908. i 
The Government Pleader (Nugent Grant) for ihe Appellant, 


T. Prakasam for the Respondent, 
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The Court delivered the following 
Judgments :—Coutts-Trotter, J—This is an epee by tke 
‘Secretary of State for India in Council against a judgment of tke 
District Judge of Godaveri awarding to the plaintif. a sum cf 
Rs. 14,000, by way of damages. The facts of the case are 
comparatively simple, though the questions for determination. ara 
complex and difficult. The plaintiff in March 1896 acquired from 
the Collector of the Godaveri District, acting as agent for the Gc- 
vernment, a patta, a lease of a piece of land called the Sidhantam 
Lanka at an annual kist of Rs. 6010 for a period of five yeare. 
These Lankas are islands formed in the bed of theriver Godaveti 
by the silting up of solid matters brought down by its waters. 
. They are extremely fertile and valuable for the purpose of culti 
vation, but their configuration and consequently their size is 
constantly varying cwing to theaction of the river ; and it is often 
extremely difficult to delineate the exact boundaries of a particular 
lanka at any given time. The patia purported to convey ths 
Sidhantam Lanka defining its “probable extent” as 777 acres 
64 cents, The plaintiff entered into possession of the lanks, 
but found that 109- acres out of the 777 covered by the patta 
were in the possession of the Zamindar of Gopalapuram who 
contended that that portion of the jand did not belong to ths 
Sidhantam lanka at all but to his own lanka of Gopala- 
puram. ` The plaintiff complained to the Government and .a 
prolonged dispute ensued between the Government” and the 
’ Famindar as to which of them really was entitled to the 
109 acres. Into the merits of that dispute it is unnecessary to go. 
But so far as the plaintiff is concerned, the outcome to him was 
that he never at any time during the term of his patta -gct 
possession of any ‘portion of the disputed area. In one fas_i 
corresponding to the year 1898.it appears that an order was 
passed by the Collector remitting a third of the rent for that fasli in 
respect of.the 109 acres ; and this becomes material in considering 
a subsidiary” questidn raised in this appeal _ which will be dealt 
with in its place. -The plaintiff ‘instituted the suit claiming 
damages against the Government on the lith March 1908, more ` 
than six years from the date of his patta and from the date, wiz, 
the 2nd ` July ` 1896, when he demanded possession from tke 
Government and failed to obtain it. 
The defence put forward by the Government in their written 
statement was that the area given in the patta was only an 
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approximate and rough estimate, and that all that the plaintiff 


was entitled to was that which should prove in fact to be the - 


Sidhantam Lanka theretofore owned .by-the Government, that 
he took that which the Government had and no more, and that 


if part ‘of the land which the parties supposed to constitute the 
Sidhantam Lanka ‘should prove not to be part of it, he had no 
‘remedy. 


At the first hearing in the District Court before the then’ 


District Judge, Mr. Hamnett, this contention prevailed. But on 
appeal to this Court it was upset and it was held that what 
was leased to the plaintiff included the 109 acres claimed by the 
Zamindar of Gopalapuram and that he. was entitled in law 
to pursue-any remedy in damages which that finding might 
entitle him to. At the same time Government was allowed 
by the learned J udges to take the point of limitation which 
had not been raised by them at the first hearing. The case 


accordingly ‘went. back to the District Court, and the then, 
District Judge, Mr. Parthasarathy .Aiyangar dealt with the. 


two issues of limitation and of the quantum of damages, and: he 


decided both in favour of the plaintiff. The Government have- 
‘appealed from that decision, and the only questions that we are. 
called upon to decide relate to their plea of limitation. Under 
that plea there are two questions for decision : First, whether the ` 
plaintiff's cause of action arose more than six years before suit . 
was brought ; and secondly, whether if it did, there has been an 


acknowledgment sufficient to take the case out of the statute. It 


was suggested by the learned Government Pleader that in order ` 


to have the benefit of the latter contention, the plaintiff should 


- have set it up either by amending his plaint or putting in a 
` further statement in the nature of a reply alleging the acknow- 
‘ledgment and specifying the document or documents containing, 
it. Having regard to the circumstances in which Government - 


was allowed to avail itself of the plea of limitation, we are not 


disposed to give effect to the suggestion and are prepared to treat 
“the plaint as amended by the addition of the necessary averments, 
. Indeed on our intimation to that effect during the course of the 


argument the learned Government Pleader very properly did not 
press the point. 2 \ Z Mai ae 
Tö determine the first point as to hake: the pluintif' 

case is: prima facie barred by limitation,-if is necessary to see 


kawa 
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what-is the exact nature of the plaintitf's cause of action. In the 
course of an interesting argument in which I recsived the greatest 


assistance from both the learned Counsel, a great many ` authori- -- 


ties werė referred to, and the history of the various covenanls 
suggested to be applicable to the case to some extent investigated. 
The Transfer óf Property Act does not apply to Crown granis, 
but Section 108 of that Act sets out in a convenient form the 


implied contracts usually subsisting from lessor to lessee as, 


follows :—“ (b) The lessor is bound on the lessee’s . request. to put 
him in ‘possession of the property ; (c) The lessor shall be deemed 


to contract with the lessee that, if the latter pays the rent reserv-. 
ed by the lease and performs the contracts binding on the lessee, . 
he may:hold the property during thetime limited by the lease with. . 
out interruption”. The latter of these implied contracts corresponds’ 
tothe familiar covenants for quiet enjoyment of English. Law. Into ; 
the history of the former I will enquire presently. It is quite clear 


that the obligation to put the lessee in possession of the property 


was broken quoad the 109 acres in dispute in. July 1906, and that. 
that cause of action which the plaintiff undoubtedly possessed is 


barred by limitation. But it is argued on his behalf that he has 
_ & separate remedy in respect of the same failure to put him in pos- 


session under the contract for quiet enjoyment. It isargued that ` 
the contract'for quiet en joyment subsists throughout the lease, and: 
that its breach is.a continuing one, the remedy for which was avail-_ 


able to, the plaintiff at any time during the contiauance - of his 
term. “If this contention 15 “sound, then the plaintiff’s suit is 
not barred. 


The covenant for quiet enjoyment of English Law wis a 


covenant appropriate to feoffments and conveyances of the fee 


- simple in-land and was naturally expressed or implied when leases, 
` historically, a much later method of dealing with real 


estate, .becdme.usual.. Another usual and mecessary cove- 


nant . in. conveyances of the -fee simple’ was the covenant 


for title, whereby . the settlor’ or vendor’ warranted fo his- 
alienee thit.he had a good title to the land which he was. 
purporting to convey. To ‘leases which conveyed only a. 
chattel interest in land the covenant was inappropriate. All that’ 


the lessee could get or demand was possession for the stipulated 
period, and so long as he got that, not merely was the exact nature 
“of his lessor’s title no concern of his but it has always been a 
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settled principle of English Law that he was estopped from deny- 
ing or questioning itin any way. At the same time it was essential 


‘that he should-be able to. enforce the right to possession which the 


instrument of lease purported to confer upon him; and accordingly 
“ib was held as early as Holder v. Taylor 1 that the operative word 
demisi in a lease imported a covenant to put the lessee in posses-. 
sion. - The point was there taken that as the lessee has never had 
possession and therefore had only what the Englisk law called an 
inter esse termini, he could not sue ‘on covenant. The Court over- 
ruled the objection and held that he could sue. on this implied 
covenant to put him in possession involved in the word demisi and 
the Court proceeds to make the observation; “But if it were an 
express covenant for quiet enjoying, there perhaps it were other- 
wise.’ The main doctrine of Holder v. Taylor 1 was reaffirmed 
in later cases. Seee. g. Coe -v. Glay 2 and Jinks v: Edwards. 8 It is 
now:a settled doctrine of English law and appears in India as 
S» 108. (b) of the Transfer of Property Act. Like its correlative 
the covenant for title, it is broken once and for all'on failure to 
comply with itat the inception of the term: 


7 The covenant for quiet enjoyment, on the other hand, 
undoubtedly has a continuous operation throughoutthe tenancy 
and preserves to the tenant his right of possession, The question 
has been raised whether it is available to a tenant who’ has never 


“had possession at all, and whose interest is a mere inter esse” 


termini. Chitty, J.in Wallis v. Hands * has held that such a person ` 


. cannot sue on the covenant for quiet enjoyment. “While not 


dissenting from that learned Judge's opinion, which was also the 
opinion of the Bombay High Court in Ardesir v. Vajesing 5 Ido 
not think it desirable to base my judgment on grounds largely de- 
rived from the technicalities of the English law of-rea! property, and 
prefer to put it on more general considerations. In my opinion the 
nature of the remedy available to a tenant under the covenant or 
the contract for. quiet enjoyment depends upon the nature of the. 
breach, ‘The test as to whether a breach is continuous is this. if: 
the plaintiff sues in damages, can he only sue for the damage» 
actually acctued up to the date of suit, or may he “sue for - 
the whole’ of ‘the-damage’ accrued and prospective that- the 





2, (1829) 5 Bing, 440, 
4. (1898) 2 Ch. 75." 
6, (1901) I. L. R. 25 B: 593. 


1. (1618) Hobart 12. . 
- 8. Jl Exob. 775. 


t 


PART XVI] THE MADRAS LAW JOURNAL REPORTS. -581 


breach will cause to-him? In the former case the breach is Seorebary of 


continuing, in the latter it is single and final. I think that the l WA 
failure of a lessor to give possession of the demised lands to his v 
Venkayya 
lessee goes to the very rcot of the contract and is so fundamental Garu. 
a breach of it as to entitle the lessee to treat that breach as final; Coutis 


and bring an action forthwith for the whole of bis prospective Trotter, J. 
damages. The matter.may be illustrated in this way. Suppose | 
that a month after.the date fixed for the commencement of fhe 
term, the, lessor had for the first time tendered possession to 
the lessee; could he then. compel him to take possession 
and accept compensation or reduction of rent for the month 
he had been out of possession? -I think it manifest that 
` hecould not; and that can only be because the lessor’s breach 
being final, it is not open to him to remedy it subsequently. -I 
therefore hold that assuming the contract for quiet enjoyment to 
give a remedy to this plaintiff, there was a complete and final 
breach of that contract so far as concerns the disputed land at the 
inception of the term and that consequently limitation began to 
run against him then. In this view of the matter it becomes 
unnecessary to discuss the argument urged at the bar, viz., that 
the plaintiff having got possession of 4 substantive portion of the 
demised land could not be regarded as having a mere interesse 
termini as to any other part of it. Whether he had an “inter esse 
termini. or something more, the breach as to these lands was 
complete at the inception of the term and by remaining in posses- 
‘sion of the rest of the lands throughout the term the plaintiff 
- obviously showed his willingness to treat the breach as to the suit 
lands as a separate breach’ complete in, itself. See alao Ardesir v 
Vajesing 1 on this point. 

“Ong other contention was urged by the respondent, viz? that 
even assuming the period of limitation to run from the date 
alleged by the appellant, there is a subsequent acknowledgment: 
sufficient to take the case out of the Statute. se acknowledgntsnt 
is said to be contained in Exhibit H, which is a memorandum 
from the Tahsildar to the plaintiff and is in the following terms: 

“ The Collector in his No. 301/Rev. of 1898, dated 13-2-98, 
ordered.that pending the disposal of the dispute- regarding the 
Sidhantam Lanka -obtained by you at an-auction, the collection 
of one- third of the kist should be stopped and- the ii aa 

i (1902) I. L. R. 25 B. 698, 
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sum collected. Therefore deducting one-third of the amount 
payable by you for this, year cut of the balarice of the demand ` 
amount of Rs, 4,403-2-0 excluding Rs. 2,317-0-0 the amount paid 
by you towards the sum of Rs. 2,935-6-8 the demand amount 
payable for the months of January and February, the. balance 


of Rs, 618-6-0 is still due. Ycu must send that money this day . 
-only. As the Talug-chitta would be clesed to-morrow please send 
ihe money immediately”. i 


The contertion is that this is to be construed as an dini 
sion by Government that as they had failed to give possession of 


i a portion of the demised propertyy they were under a liability at 
‘least to remit a portion of the rent. It seems to me extremely 


‘doubtful whether the Tahsildar or even the Collector would have 
any authority to make any such admission ; their authority in all 
-probability would ba limited to communicating the decision to 


-remit the rent, and would not éxtend to making admissions of 


legal liability. But it is unnecessary, in the view that I take of 
the true construction of Ex. H, to decide this question: It is for 
the plaintiff to satisfy us that its language amounts to an unequi- ` ` 


vocal admission of liability and he has failed to do so. In my 
opinion, the Janguage used. is at least as consistent ‘with a 


temporary suspension of a claim for the rent or at ‘most: with 
an ex gratia remission .of that claim as with an.acknowledgment , 
that is legally irrecoverable. The dccument thus being “at: best ` 
ambiguous, I think that this contention of the plaintiff fails. - 


“The appeal will accordingly be allowed and the suit dis- 
missed ; but having regard to the circumstances af the case, we 
direct each party to pay their own costs. : 

Srinivasa Aiyanyar, J—The facts are fully set ` out in 1 the | 


{judgment just € delivered and it is unnecessary to repeat them. 


‘This being a suit to recover damages for breach of a contract 


‘and there being no other specific Article, the Article of limitation 
. applicable ‘to the case is either Art. 115, or 116. The starting 


point is the same in. both the- cases though in the case of a 


‘contract in writing registered, the period of limitation is 6 „years 


instead of-3' years. Although the obligation in this case is one which 


“ig implied from the relation of the parties, as that. relation was 
: constituted by au instrument in writing registered, the. „periód. of 
-limitation is, according to the decisions of this court,.6 years ‘just . 








. AS if the obligation had been apne: in words in the w writing. 
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But whether the period is 6 years under Article 116 or 3-under 
Article 115 is immaterial in this case ; for the sait was instituted 
more than 6 years from the date when the lessee should have got 
„possession and less than 3 years after the’ ‘expiry of the term, and 
_ the starting point for limitation in both cases is that provided for 
by the third column of Article 115. Under that Article time 
begins to run from when the contract.is broken, or (where shere 
are successive breaches) when the breach in respect of which the 
-suit is instituted occurs, or (where the breach is continu- 
ing) when it ceases. Unless the breach in this case 
was a ‘continuing breach’ the suit is barred by limitation. 
For the determination of this question, viz. whether the 
breach was a continuing breach, it is necessary to examine 
-the precise nature of the obligation undertaken by the defendant. 
Qn principle and in common sense, every person who purports 
to transfer property for value, agrees to place the transferee in 
possession, i if and when the transferee is entitled to it, and if he 


does not do so, it is clear that ke is liable in damages for the breach ° 


-of that obligation, though the transferee may be in a position 
_ to bring ejectment to recover possession of the land transferred 
_ either from the transferor or from others who may be in pòsses- 
sion without a lewful title. Coe v. Clay 1, Jinks v. Edward 2, 
Whether this obligation is incurred in the case of a gift fase 
not be considered. I do not think it useful or necessary to consider 


whether any and what covenants could be implied by the use of ` 
certain technical words as dedi, concessi or demisi, nor to consider , 


the exact nature or scope of such implied covenants, whether 


they ought to be called covenants for quiet enjoynient, or cove- . 


nants for title whether such covenants last after the termination 
of the estate of the grantor or whether a person who has only an 


` interesse termini can bring an action of covenant on breach- 


of a covenant for quiet enjoyment. (See Markham v. Paige 8 


_ Mostyn v. West Mostyn: Coal and Iron Co. 4, Bandy v. Cart-* 


` «wright 5, Bayres and Co. v. Lloyd and Sons 6, Wallis v. Hands 1, 
Cloake v. ‘Hooper 8, and Ludwell.v.. Newman 9),.as I think it 
-would be mischievous to introduce the technical rules of English 
Conveyancing or Real Property’ Law. The covenant -or the 








. 1. (1829) 5 Bing p. “440. 2. 11 Ex. Ch. 775, 
8. (1908) 1 Ch., p. 69T. 5 4, (1876) L. R. 1 C. P. D., p. 146. 
b. 22 L.d. Exch., p. 285. 6 (1895) 2 Q. B. 615 
7. (1898) 2/Ch. 75 at 85. 8, (167%) Freem (K. B.) 12 


"9. (1795) 6 Term Reports, p. 458, 
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contract, (in India there is no difference betwéen a contract and 
a-covenant cr rather there is .no such thing as a covenant, 
except probably in cases governed by the English Law) whether 
express.or implied, to place the transferee in possession operates : 
in praesenti, and that .obligabion is broken and broken once for 
all as soon as the transferor declines, or is unable to place the 
transferee in possession. In the case of a lease, the obligation 


` is to place the lessee in possession in the beginning of the term. (See 
Drury v. Macnamara 1, per Wightman, J.; also Woodfall’s Land- 
‘lord and Tenant, page 719). On the breach of this obligation the 


lessee is entitled to institute an action and recover. by way of 
damages the whole value of.the term, 

- From the very nature of the obligation it is clear that 
there cannot be a continuing breach, for the covenant or. 


‘contract is not acontinuing one. The Transfer.of Property 
.Act does not apply to Crown grants, and further the chapter 


relating to leases in that Act does not apply to agricultural 
leases; but the -provisions of $. 108 regulating the rights 
and liabilities of lessors and lessees" may usefully be: refer- 
red to for the purpose of determining the nature of the ordinary 


jeoyenants by which the lessor and the lessee are bound. Under 
the heading ‘ Rights and Liabilities’ of the lessor in S. 108 of the 


Transfer of Property Act, by clause (b) it is provided that ‘the 
lessor is bound on the lessee’s request to put him in possession of 
the property > and by clause (0) ‘the lessor shall be deemed to 


contract with the lessee that, if the latter pays the rent reserved 


by the lease and performs the contracts binding on tke lessee, he 
may hold thé property. during the time limited by the lease 
without interruption.’ Clause (c) is: the usual covenant for 
quiet enjoyment, and this covenant is, by the concluding words 
of that paragraph; expressly made to run with the land, while’ 
there is no such provision as regards the obligation provided for 
in clause (b). Likewise in the case of Sales under S. 55 clause (f) 


_ the obligation to give possession by a vendor to his vendee is pre~ - 
` scribed. It is clear that the obligation to give such possession is 


not one which runs with the land, as the breach, if any, of the obli» 

gation takes place immediately on the transfer of property becom- 

ing complete. See. Rawle’s Covenants for title, pp. 204, 205, 207, 

The analogy if any is to a covenant for title, and in fact Brett J., 

in discussing the position of the lessee in a case similar to 
1. (1855) 5 Ellis and Blackburn 612 at 617 : 25 L, J. Q. 5. 
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the present says : “ There has clearly ean a breach of the covenant 
for title, and we, think that without any eviction the lessees, 
though there was a lease of the whole at one rent, would have a 
right to refuse to incur the risk of committing a trespass on 
| the part to which- there was no title and. to elect, instead of 
giving up the whole, to keep the: part to which there was 
a good title, and have nothing to do with the other’ part, 
and sue for damages for the breach of the covenant for’ title. 
I do not think it necessary to determine .whether | there 
would in such a case be an apportionment of rent, because it seems 
to me .that; whether there was an apportionment or not, the 
defendants would probably be entitled to sonie damages in respect 
of the breach of the covenant for title”. ` See Mostyn v. West 
Mostyn Coal d Iron Co't f 
_ The covenant for title here. mentioned is obviously not the 
ordinary covenant for title, for the lessor does’ not génerally 
wariant that he has title, to grant the- term which he purports 
to grant. See an interesting Article 39 8. O..J ournal, page 444. 
It is now settlad that a breach of a covenant for g ‘is not a 
continuing breach. Turner v. Moon 2. 

Assuming however that the obligation to place the lessee in 
possession is really part of the obligation undertaken by the‘coven-. 
ant for quiet enjoyment construing that ‘covenant as imparting an 


obligation to give possession in the beginning of the term and main- . 


tain if during the term, yet the breach of it does not necessarily 
‘constitute a continuing breach, thougha covenant for quiet en- 
joymentis a ‘continuing covenant’ in thé same way-as a Covenant 
to pay rent is. It isto be observed that in the case of continuing 
breach, the starting point is the time when the breach ‘ceases and 
under Section 23.of the Limitation Act a fresh period of limita- 
. tion begins to run at every moment of, the time during which 
the breach: continues. The object is Obviously to prevent 
multiplicity of suits and to enable one action to be brought for 
alf loss suffered during the wholé period the breach continued. 
The article implies ‘the’ right of the “person committing - the 
breach to resume performance of, the’contract, “ As stated in 
Sedgwick on-damages, Article 89, it, applies to cases where “a 
‘single act of the defendant may, be of such’ à nature as to 


" give rise to à continuous breach of’ his contract with - -the plain--. 


tif which, however, the defendant, may bring, to a close by 
1. (1876) L..R. 1 C. P. D: 145 ab 152. ` 2. (1901) 2 Ch. 825. ; 
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resuming performance. In such a case each moment during 
which the injury is allowed to continue is really a new breach ; 
and if action is brought-during the continuance-of the injury; - 
compensation can be recovered for such loss only as-is caused 
before the beginning of the action”, Well known instances of a 
continuous breach are of-covenants “bo repair and keep in repair”, 
or.“ to insure and keep insured,” During the continuance-of the 


. breach any number of actions can be brought for. compensation | 


. for loss caused before the beginning of theaction, but in-many. 


cases the recovery can-only be nominal as ‘the lessee may make 
the repairs, or insure the premises, before the end of the term: 
Even in cases where the loss caused.may b> substaitial as for 
instance in the case of a contract not-to engage in a competing 


` business, the ascertainment of such loss may be difficult. In these . 


cases the person damnified is not obliged to bring successive suits 


` for damages, bat can wait and bring action once for all at the end 


of the term, when there is no possibility of future performance ; 
or. if during the continuance of the contract the obligor resu- 


- mes performance, the obligee may bring his suit once for all, for 


all the damages sustained -by him till then: In, Jocob v. Dum 1: 
where there was acovenant -build within. a particular time 
and also a covenant to repair and keep in repair, it was held,. 
that a covenant to build was broken once for all on the. expiry, 
of:the time limited; but ib. was also held on the Jangu2ge*-ofthe , 
particular covenant, that the covenant to repair also included a 
continuing covenant to build. It is tobe observed that in that 
case the lessor was, during the term entitled to the rent and at 
the end of the term to have back the land demised, together with 


“the buildings which the Jessee covenanted to build and. keep in 


repair; the lessee might have performed his covenant by building 
before the expiry of the term and although the lessor might have 
sued for a breach of the’ covenant he could. not -possibly have. 
recovered the whole value of the building but only the loss sus- 
tained by him owing tothe now existence of the building at the 
particular time when he brings the suit (and that is likely to be 
merely nominal) and a recovery in such a suit would not prevent 
him from instituting another suit for subsequent loss arising 


-from the non-existence of the building between the date of the 


first suit and the second. In cases of failure to deliver possession, 


the lessor .if he fails to deliver possession at the commence- 
; 1. (1800) 2, Ch. 166. 


a 





3 ; tot on 
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ment of the term cannot, subsequently insist on perfor- 
mince, nor can the lesiee , after having instituted a suit 
- for damagas for non- -delivery. of possassion, ia which he is 
entitled to recover the’ whole value. of the term, again 
institute a suit for non- -delivery ‘after- the institution :of the 
first ‘suit. Even a subsequent: eviction, by paramount: title, 
of the lessee, from the whole or a portion of the demised premises 
: does not .constitute a continuing breach of the covenant within 
. the meaning of Art. 115.- The lesse2 so evicted can on eviction 
_ bring his action and recover as , damages- the whole value of 


the ‘remainder of the term and would not be entitled to 


bring another action: Redman, Landlord and Tenant, page 244. 
No doubt if the eviction was from a portion of the premises and 
. if there is a subsequent eviction from another portion and so on, 
the lessse may bring successive actions, in each of which he 
- would be éntitled to recover the value of the lands from-which he 
was evicted from the remainder of the term, but that would noi 
be a cise of a continuing breach but that of successive breaches 
of the same covenant. The dictum of Green J. in Baju Babu 
v.. Krishna Row Ramchundar and another 1 does not apply to 
every cis: of a breach of the covenant for quiet enjoyment 
irrespective of the fact, as to whether’ the breach consists in 
mere disturbance in the enjoyment in a wrongful eviction of the 
landlord or ‘by a third purty by virtus of a paramount title. The 
pariod of limitation, therefore begaa to run from the time when 


the lessee became entitled to possession, 4. e., “from the time of ~ 
the leasé or at the latest from the 2nd July 1896 when he : 


demanded possession from the Government and failed to obtain i. 
On the question of, acknowledgment, 1 saron, 
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„a On 19-5. 07 plaintiff ontrusted a jewel to one K who undertook to sell it on 
commission. The latter instead of selling the jewel pledged it with the defendant 


on 20-5-07. On 15-12-09 plaintiff came io know of this and i in-1911, sued to recover b 


the jewel or its value from the defendant. 


. Held that Art. 48 of the Limitation Act applied to the case and time began to ; 
run only from 15-12-09 when plaintiff came to know that eps an was in 


defendar t? s possession. ` 


Held further, that the defondant being a pawnee in goođ faith from a person 


`. lawfully i in possession of it was entitled to be paid the amount of the plédge under | 
"5. 178 of the Indian Contract Act. 


` Appeal. under Clause 15 of cas Letters Patent saint the 


. Judgnient of the Hon’ ble Mr, Justice Seshagiri ‘Aiyar dated the” 
. 13th day of February 1914 in C.R.P. No. 122 of 1912, for 


revision of the decree of the Court of the Subordinate J udge of. 
ee in S.C.S. No. 1023 of 1911, 
K. 8. Jayarama Aiyar, for the Appellant. 
T. y. Gopalusami Mudaliar, for the a kak 
The Court delivered the following 
Judgment :—This isa Letters. Patent Xo against the ` 


` judgment of Mr. Justice Seshagiri Aiyar in Om Revision 


4 


Petition No. 122 of 1912. : 
` The material facts are as follows :— 

-~ On 19th-May 1907 the 1st respondent entrusted a jewel to. 

one Kolandaisami Pathar (the. husband of the 2nd respondent and ` 

the father of the 3rd respondent) who undertook to sell it on com- 


‘ mission. .Kolandaisami pledged the jewel with the appellant who 


is a money lender for Rs. 175 on QUth-May 1907: Kolandaisami 
died 2 or 3 months afterwards without having redeemed -the- 
pledge. On 15th December 1909 the appellant took the jewel to 
the 1st respondent’ s shop, and asked him to sell it for him. The 


Ast respondent then came to know. that the. jewel had been 


improperly pledged and demanded its return, The appellant having 
refused to return it, the 1st respondent brought a Small Cause suit 
on 29th June 1911 for the return of the.jewel or its value Rs, 400 

and. in answer to the suit, the appellant contended that he acted ` 
in good faith in advancing money on the pledge of the jewel, and ` 
that he was entitled to recover from.the plaintiff the amount 
Rs. 175. which he had advanced with interest. He further 
pleaded that the suit was barred by limitation. ‘The. Subordinate . 
Judge gave the lst respondent , a decree against the A apecuent for 


s 


- $ . } Er 
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“The appellant filed a | Civil nea Petition. which was 


dismissed. 
` Two questions were, “argued befbre Mr. Justice Seshagiri 


Aiyar— ` < 
1 Whether ta: suit was barred by inttiin 
. Whether the appellant had a right to be paid back the 


money vies 175 which he had advanced before he ‘could be called 


upon to deliver up the jewel. 


The learned Judge agreeing with the Subordinate J udge held l 


that the article applicable was Article 48, Schedule 1 of the Limi- 
tation Act, and not Article 49, ‘and that the suit having been 
` brought within three years from the time (15th December 1909) 


when Ist respondent learnt that the jewel was in-the Appellant's ` 


possession was not barred by limitation. : 

We are of opinion that the learned Judge’s decision on the 
f question of limitation was right. ` - 

It is clear that the case was one of “ conversion." .” The under- 
taking which Kolandaisami gave’ to sell the jewel on commission 
was not an unlawful one, and the property was not wrongfully 


taken from the owner's possession, It was only on 20th May - 


1907 when Kolandaisami treated the property as his own, and 
‘pledged it with the appellant that he wrongfully converted it to 
his own use. The decisions in Ramesshar Chaubey v. Mata 
-Bhikh i and Ram Lal v. Ghulam Hussain 2 go to show that 
where specific movable property which was originally obtained 


lawfully is wrongfully detained, the proper Article applicable is f 


Article 48. See also Nand Lal Thakeray y: The Bank of Bombay 3, 
Nandlal Thokersey y. Bank of Bombay 4. 

It remains to consider the more difficult question whether the 
appellant can claim to be paid back the money for which the 
jewel was pledged aed him, béfore he is required to deliver “ib to 


_the owner. 


' Mr. Jayarama T for „the Praat ma on 8. 178 of 


the. Indian Contract Act. Three things are required by that 
séction, viz, (1) possession on the part. of .the pawnor (2) 
good faith on the part of the panes and (3) lawful acquisition 
on the part of the pawnor. ` i 

. Ibi is clear we think that the appellant acted in good faith 
when he advanced Rs, 176 on the pledge of the jewel, ai and that 


eT EEA a 
(1883) I L. R. 5 A. 841. =. 2 (1907) I'L. R. 29 A. 579, 
5 (1909) 11 Bom. L. R. 926.. >>- ., & (1910) 12 Bom. L. R, 316. 
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he had no reason to suppose that the pawnor was acting impro- 
perly when he pledged the jewel. -His conduct in taking the 
jewel to the 1st;respondent and asking him to sell it indicates his 
bona fides. The second proviso to the section also does not apply 
as the article pledged hac not been obtained from the lawful owner 
by means of “an offence or fraud”. It has b:en held that to create 
a valid pledge under S, 178 of the Indian Contract Act, the 
pledgor must be in “juridical” possession of the goods as distin- 
guished from. mere custody, so a,servant entrusted by his master 


. with the custody of the.goods during his absence; or a wife’ in 


charge of her husband’s articles of jewellery as custodian on his 


- behalf cannot make a valid pledge under the section. See Green- 


wood v. Holquette 1, Biddomoye Dabee Dabee v. Sittaram 2 and 
Seager v. Hukma 8. 


The learned Judge observes that he was “satisfied that the 
statement in the plaint that Kolandaisami was given the jewel 
only for the purpose of showing it to intending purchasers had 
been established, and that the sale price was to be settled in 
the presence of the plaintiff.” With all deference to the 
learned Judge we do not think that there.is any legal evidence 
to justify his finding. 


“In paragraph 1 of the plaint it is no doubt stated that 
Kolandaisami received the jewel saying “that he would show it 


‘and bring it back, and that if the purchaser liked the jewel he 


oula hette the price in tne presence of the plaintiff,” 


The evidence of the 1st respondent does not, konên bear 
out this statement. In his evidence he says, “K olandaisami 
used to sell jewels. I gave him the jewel to be sold Kolandai- 
sami did not say how soon he would sell the jewel. He did not 
say with whom he had left the jewel. His commission was 
64 per cent.” The Ist respondent says nothing in his evidence 
about the jewel being taken to be shown to intending purchasers, 
or the price settled in his presence. There is the following signi- 
ficant entry in the 1st respondent’s account book under date 19th 
May 1907, “Debit to Kolandaisami Pathar: To self one pair of 
Thodu set with English donge,” Rs. 4007. 


1. (1878) 12 Ben. L. R. 42. -2 iera) I. L. E. 40. 497. 
8. (1900) I. L. R. 24 B. 458. 
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‘We think that the evidence leads only to one conclusion, 
namely, that Kolandaisami was an agent for the sale of the jewel, 
and that the arrangement was that he was to sell the jewel which 
was valued by the owner at Rs. 400 and receive his commission. 


In Greenwood v. Holquette,t Couch, C.J. held. that the posses- | 


sion meant by S..178 of the Indian Contract Act was “that 


kind of possession which a factor or agent has” and this view 


was accepted in Le Geyt v. Harvey. 2 We agree with the observa- 
tions of Bachelor J. in Nand Lal Thakersey v. The Bank of Bom- 


bay 3 that S. 178 and Exception 1 to S. 108 of the Contract Act. 


deal with cases where the pledgor has other than a limited interest 
and has lawful juridical possession “ unconnected with and inde- 
pendent of any interest therein ” that is, such juridical possession 


as a factor or agent has, in other words such possession as is had © 


by an agent entrusted as such, and ordinarily having as such 
agent a power of sale or pledge. Reference may also be made to 
the judgment of Mr. Justice Subramania Aiyar in Naganada 
Davay v. Bappu Chettiar 4 where the learned Judge points 
out the distinction between S. 178 and S. 179. In the present case 
we think that Kolandaisami who was entrusted with the jewel as 
an agent for sale had such “ possession” as is contemplated by 
S. 178 of the Contract Act, and thatthe appellant being a pawnee 
acting in good faith is entitled to the protection afforded by 
the section. 

We accordingly hold that the appellant is entitled to be paid 
Rs.175 and interest due till date of suit as claimed by him before 
he-can be required to return the-jewel. We therefore allow the 
appeal. The decree of the Subordinate Judge will be modified 
accordingly. lst respondent must pay appellant's costs in all 
Courts. Two months’ time from the receipt of . records by the 
Subordinate Judge is granted to the plaintiff to pay up the amount 
due to the appellant for redeeming the-jewels. 





“1, (1878) 12 Bong; L. R. 42. a. (1884) I. L. R. 8 B 501. 
3. (1910) 12 Bom, L. R. 316 ab 335. 
4, (1908) I. L. R. 27 M. 424 at 496=14 M. L. J. 69. 
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. ..; IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— Mr. Justice Sadasiva Aiyar and Mr. Justice 
Moore. = : oe 
Soundararajan, minor by next Appellant * (Plaintiff) 

friend Krishna Pillai alias 
Krishnaswami Pillai. 
v. 


“. Soundara Saravana Pillai and others ... Respondents (Defendants). 


EE Hindu Law Alienation by father of entire family property—One son in oris - 


Saravana gence—Subsequently bern son—Right of —Division in status—Limitation Act Art, 
Pillai.’ 126-Suit more than 8 years from date of plaintiff's brother’s majority—Barred. 


In 1885, Plaintifi’s father sold away the whole of his family property to one 8. 

S. brought O. S. 21 of 1887 for possession of the property sold. A razinama decree 

was passed that on payment vfa certain amount within a certain time, S should give 

up his claims to the property but.that in default of payment, possession should be 

delivered to him. Plaintifi’s father failed to make the payment and S. got posses- 

sion in 1899. In 1906, Plaintiff’s brother who was jn his mother’s womb in 1885, 

at the date of the sale brought a suit to set aside the sale and got his third share, 

~ The present suit was brought in 1910 by the Plaintiff who was born in 1901, to 
get his share in the property. 


Held (i) That the entire . family property having been sold, in 1885 there was 
no property left in which the plaintiff could take an interest by birth. 


_ (ii) That Art.126 applied to the claim and more than three years having elaps. 
ed since plaintiff's brother attained majority, the suit was barred. 


Per Sadasive Aiyar J.:—(Moore J. contra.) By the alienation in 1885, Plain- 
tiff’s father became divided in status from his son and the family: was no longer 
joint family. : 

. Assuming that plaintiff had a claim, it could not extend to more than a sixth. — 


Appeal under Cl. 16 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Ayling in S. A. No. 1191 of 
1914, preferred against the decree of the Court of the Subordinate 
Judge of Mayavaram in A. S. No. 484 of 1912 (O. S. No. 249 of 
1910 on the file of the Court of the District Munsif of Shiyali). 


T. R. Venkatarama Sastri for the Appellant. 
T. Narasimha Aiyangar for Respondents. 
The court delivered ‘the following 


. Judgments :—Sadasiva Aiyar, J.—This is a Letters Patent 
Appeal against the judgment of Ayling, J. who dismissed Second 
Appeal No. 1191 of 1914 filed by the plaintiff in a suit brought 
by him for recovery of 2/3rd share in certain properties, the 
remaining jrd share having -already been recovered by the 
plaintiff's elder brother in suit No. 241 of 1906. 
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* L. P. A. No. 90 of 1915. 6th March 1916. - ° 
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The facts are a little complicated but she material ones 
might be shortly stated thus :— 

(a) The plaintiff's father sold away all his then remaining 
properties to one Sawmi Aiyangar fox Rs. ies under a sale- 
deed dated February 1885. 

(b), Sawmi Aiyangar brought O. S. No, 221 of 1887 - for 
possession of the properties so sold. Razinamah decree was 
passed that on payment of a certain amount within a certain 
date, Sawmi Aiyangar should give up his claims over the 
lands. But if the plaintiff's father failed to make the payment 
Sawmi Aiyangar wasto get possession of the properties through 
the Court, his purchase being upheld. Plaintiff's father failed 
to make the payment and so Sawmi se is got possession 
in 1899. 

(c) “In 1906 the plaintiffs elder Ke (who was in his 
mother’s womb in 1885, the date of the sale by the plaintiff's 
father) brought the suit No. 241 of 1906 making the plaintiff 
and. the plaintiffs father and the’ purchasers from Sawmi 
Aiyangar parties io the suit. The plaintiff's brother ultimately 


succeeded in. getting his alleged 4rd share decreed. to him on , 


payment of 4rd of the amount of Rs. 3,706 to \which extent the 
consideration for. the sale deed to Sawmi Aiyangar was held 
binding on the entirety of the properties sold. The second 
appeal to the High Court in the plaintiff's brother’s suit was 
_ decided on the 4th February 1910. 

(a) The present suif was brought very soon afterwards by 
the plaintiff who was born on the 20th December 1901. I 
must add here that the plaintiff's father died in 1908 during the 
‘pendency of the appeal in the plaintiffs brother’s suit of 1906. 

The above being the facts, the questions for decision are, (1) 
Was the compromise decree in O. 8. No. 221 of 1887 obtained by 
fraud and collusion as alleged in the plaint? (2) The plaintiff 
not having been in existence in the year 1885 when the plaintiff's 
father sold the plaint property to Sawmi Aiyangar or in 1887 


when the decree was passed in Sawmi Aiyangar’s favour or in 


1889 when Sawmi Aiyangar got possession under the Razinamah 
decree in 1887, is the plaintiff entitled to question the said 
alienation? (8) Is the suit barred by limitation? (4) What 
share is the plaintiff entitled to recover and on what terms, if the 
other questions are decided in his favour? - f 
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I might at once state on the 4th ‘question that as the 
plaintiff's father was entitled to 4 Share on the date of 
the alienation (the plaintiff's elder brother who was in his 
mother’s womb being then entitled to the other 4 share) and . 
as the alienation is binding on the plaintiff's father’s 4 share 
under the Full Bench decision in Chinnu: Pillai v. Kalimuthu 
Chetti 1, the plaintiff's elder brother in the suit of 1906 could 
have sued for the recovery of the other half share either on his 
own account or on behalf of himself and his younger brother, the 
plaintiff. But he chose to sue only for 4rd as belonging to him- 
self and he has succeeded in getting a decree for that 4rd share in 
that suit to which the plaintiff was a party. So there remains 
only ith share available to the plaintiff. The present suit for 4rd 
share is therefore clearly an exaggerated claim. Even as regards 
the th share, if he is entitled to recover it at.all he can recover 
it only on payment of Ath of the Rs. 3,000 odd which was found 


` in the former suit (to which he was a party) to be binding on the 


entire properties. 
The question relating to-the alleged fraudulent and collusive 


, nature of the compromise decree in O. S. No. 221 of 1887 was not 
' decided by the Lower Appellate Court and if the plaintiff succeeds 


on the other two questions the case will have to go back to that 
Court for a decision on that question. 

As regards the second question, the plaintiff who was born 
in 1901 had no interest whatever in the properties when they 
were alienated in 1885 by his father. ‘It is therefore prima facie . 


“a startling proposition to be told-that he has a cause of action to 


set aside an alienation which took place 16 years before he was 
born.and when he had no interest in the properties. But 
Mr. Venkatarama Sastriar relied upon the observations found in 
the Privy Council Case in Ramkishore Kedarnath v. Jainarayan 
Ram Rachhpal #,.and the judgment of the present learned Chief 
Justice sitting on the Original Side reported in Ganesh Rao v. 
Tulja Ram Rao’. In Ramkishore Kedarnath v. Jainarayan 
Ram Rachhpal 1, the following passage occurs at page 980. “On 
appeal to the Court of the Judicial Commissioner the learn- 
ed Additional Commissioner held that as the Ist plaintiff had 


instituted the suit within three years of attaining the-age of 21, 





1. - (1910) I: L. R. 85 Mad. 47,8 c. 21 M. L. J. 246. 
2. (1918) I, L R. 40 Cal. 966; 25 M. G. J. 512. 8. (1918) 26 M. L. J. 460. 
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he was entitled” (the suit having been brought to set aside-an alleg- 
ed alienation without consideration made by the father) “to the 
benefit of 8. 7 of the Limitation Act, and the suit was not barred 
as against him but he held that it was barred as against his 
` younger brothers, who. were born after the commencement of 
the adverse possession of the defendant Jainarayan. It was, 
however, conceded before this Board, and as their Lordships 
think rightly conceded, that if thé Ist plaintiff succeeds in 
the suit, his younger brothers born before a partition of the 
estate will be entitled to share in the relief.” Now, in that case, 
when the suit was brought the plaintiffs (if I have understood 
the facts aright) were members of a Joint Hindu Family owning 
and possessed of properties other than those alienated—by their 
father, In the present case, the father had no other property in 
1885 except the property alienated to Sawmi Aiyangar and he 
is not alleged to have acquired any other property afterwards. 
His half shave having vested in Sawmi Aiyangar, he and his 
elder son never formed a Joint Hindu Family as there was nc 
property to be held jointly. When. the plaintiff was born 
in 1901, then also there was no joint property and hence 
no Joint Hindu Family. It seems to me therefore that the 
reasoning of their Lordships’ decision in Ramkishore Kedar- 
nath v. Jainarayan Ram -Rachhpal 1 does not apply to the 
facts of this case. If Iam wrong in the above view, then if 
can only be on the ground that though the pluintiff’s brother 
alone was entitled to the remaining half-share till the plaintif 
was born, the plaintiff by his birth got an interest in that half 
- share which till then belonged to, the plaintiff's brother alone. 
That is, we must take it that though under the Mitakshara 
-Hindu Law, the plaintiff gets by birth a right only in ths 


ancestral property, and the property belonging solely to thé elder _ 


brother cannot be called ancestrai property in his hands when 3 
question arises between him and his younger brother, plaintit 


somehow obtained a right by birth to share in that property also, 


Speaking for myself, I am against any such extension of the (in 


my, opinion unprogressive and unshastraic) medieval doctrine of- 


right by birth. 
In Ganesh Rao v. Tulja Ram Rao 2, it was no doubt held 
that after-born sons are entitled to share with sons born before 








1, (1913) I. L. R, 400. 966: 28 M. L. J. 612. 2. (1918) 26 M. L. J. 46G, 
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_ the alenktion Bat in that case also it did not appear that the 


father and the prior born.sons were, not possessed of other family 
properties which remained as joint family properties, owned by 
the father and the prior born sons when a son was born sub- 
sequent to the alienation in dispute. . 

I am further of opinion that when the father and 
the elder son held no property in common after the father 
had alienated the whole of his interest -in the ‘Joint 
Family property, they became divided members. In Soundara-- 
rajam v. Arunachellam . Chetty 1 I have respectfully dissent- - 
ed from the observations found in Ganesh Row v. Tulja Ram 
Rao, * and Maharaja of Bobbili v. Venkataramanujulu Naidu, 3 
which held that a division into shares of the alienated properties 
does not take place on the alienation, of his share by a co-parcener. 
At least, in the case where he sells away bis share in all the 
co-p arcenary properties without exception, Lam clear that a division 
in status takes place and he ceases to be a member of ‘the Joint 
Hindu Family and if there is only one other co-parcener at the time 
of the alienation the joint family ceases to .exist. If, as was 
recently held, by a Full Bench of this Court in Soundararajani v. 
Arunachellam Chetty t an unequivocally expressed intention to 


_‘ereatea divided status effects division, the alienation of his interest 


by a co-parcener in all the joint family property in favour of a 
stranger seems to me, to be ‘almosi conclusive evidence of such 
an intention to break himself off from the joint status completely. 


Further, the plaintiff's brother when he brought his suit for 
his alleged 1/3 share did not seek to set aside the alienation of - 
1885, in respect of the plaintiff's share whatever it may have 
been. As I said before, the only arguable position is (and even 
that position is in my opinion untenable) that the plaintiff's 
brother could haye sued for the setting aside of the alienation of - 
the half-share other than the father’s half-share on behalf of him- 
self and of the plaintiff. If he had done so and if the arguable 
position was also tenable, the alienation would have been set aside 
as regards half the property for the benefit of the plaintiff's 
brother and the plaintiff, and the plaintiff would have been entitled 
to an one-fourth share. . But as the plaintiff's brother sued for 
recovery of his alleged ‘one-third share in his own individual 





_1. (1915) 29 M. L. J. 880. 2. (1918) 26 M. L. J. 460. 
8. (1914) 27 M. L. J. 409. 4, (1915) 29M, L. J. 816. 
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interest, that suit cannot be said to bave been brought in the 
interests of the plaintiff and it cannot be held that the alienation 
was set aside in that former suit of 1906 as regards the. interests 
of the plaintiff also.in the plaint properties. The plaintiff there- 
fore was bound in his own suit (that is, the present suit) by the 
terms of Art. 126 of the Limitation Act which gives a period of 
12 years, from the date when the alienee takes possession of the 
property, for a suit by. a Hindu. son to set aside his father's 
alienation. As the plaintiff’s brother could have brought such 
a suit as regards the plaintiff's share also (assuming that plaintiff 
“had a share) and did not do so, the plaintiff is now barred more 


than three years having elapsed from the date of the plaintiff's f 


brother’s attainment of majority when this suit was brought. See 
the Full Bench decision in Doraisami Serumadan v. Nondisami 
Saluvan 1. | . 
Mr. Venktarama Sastriar's arguments strenuously and (as 
. usual) ably. advanced, involved two propositions: (a) that the 
plaintiff's brothers cause of action bo set aside the father’s 
` alienation (in respect of a half-shave) which accrued on the date 
of alienation in 1885-became vested in the plaintiff jointly with 
_the plaintiffs brother as soon as the plaintiff was born even 


- in 1901; (or, perhaps conceived in 1900 or 1901); (b) that when . 


the plaintiff's brother sued for his one-third share, the plaintiff 
got an independent cause of action for suing to set aside the 


alienation as regards the remaining one-sixth share and hence ~ 


the plaintiff, has got three years after he himself attains majority 
to bring a suit to set aside the alienation of that one sixth-share, 
“Lam unable to agree to either proposition and if either is negativ- 
ed the plaintiff's suit fails. F would therefore dismiss the Letters 
Patent Appeal with costs. 

Moore, J :—I agree. . 

The facts are fully stated in my learned brother’s sajan 
which I have had the advantage of reading, 

The suit was brought in 1910 by the appellant, a minor, for 
a declaration that a sale made by kis father in February 1885 
was invalid, and for the recovery of such share of the properties 
as he might be found entitled to. The alienee took possession of 
the property in 1889. The’ appellant was born in December 
1901, i. e. sixteen years after the property was sold by his father 

1, (1918) I, L. R38 M. 118s. o. 25 M. L. J. 405. 
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and more than twelve years from the date when the alienee too 
possession. The respondents are subsequent alienees who have 
purchased the properties. 

Mr. Justice Ayling held that the suit must be treated as fall- 
ing under Art. 126 of the Limitation Act. In. -my opinion the 
learned Judge was right. In the case of suits governed by Art. 
126 the plaintiff's cause of action is the taking possession by the 
defendant of what was the son’s joint share of the property. 
Prima facie, therefore, the suit was clearly barred by limitation. 
In order to entitle the appellant to succeed, it is necessary for 
him. to set aside the alienation which stands in the way of his 
recovering his share of the property. It was not contended be- 
fore us that any article other than Art. 126 was applicable. 

In support of his argument that the appellant, a subsequently 
born son, is entitled to sue to set aside the alienation made by 
his father, Mr. Venkatarama Sastri relied on the following pass- 
age in Mayne’s Hindu Law 8th Edn. at pages 460 and 461. 
“If the alienation-was made by the father without necessity, and- 
without the consent’ of sons then living, ib would not only be 
invalid against them, but also against any son born before they 


‘had ratified the transaction; and no consent given by them after 


his birth would render it binding upon him ;” and he cited the 
decisions reported.in Ganesh Row v. Tulja Ram Row 1, Tulsir am 
v. Babu, 2 and Ramkishore Kedarnath v. Jainar ayan Ram 


` Rachhpal 8, 


None of these decisions are, I think, in point. 

In Ganesh Row v. Tulja Ram Row 1, the question for 
decision was “Where a fatherand son constitute joint family 
and a father alienates to a third party his share in a certain por- 
tion of the joint family property, and subsequently to. the aliena- 
tion but before partition of the joint family property, another 
son is born to the. father, is such son entitled by birth to share 
to any, and if so, what extent in the unalienated moiety which did 
not pass to the alienee by virtue of the alienation, or is the eldest 
son-entitled to the whole unalienated moiety to the exclusion of his 
younger brother’’?. The learned Chief Justice held that subse- 
quently born sons wera entitled to participate in the remaining 
half of the property which remained joint family property.. . 


1, (1918) 26 M. L. J. 460. 2. (1911) I. L. R. 38 A 654. 
8. (1918) I. L. R. 40 C. 966. (P. C.) 
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As pointed out by my learned brother, the property which 


was alienated by the: appellant’s father was the only property . 


which the. family possessed and if is not alleged that. the father 
subsequently acquired any other. property. - 
: Ganesh Row v. Tulja’ Ram: Row: is, Learns as the 
family seems to-have possessed other joint family properties. . 
Tulsi Rau v. Rabu 2 merely decided that where an aliena- 


tion of ancestral property is invalid as having been made without. 


legal necessity by one member of the co-parcenary without the 
consént of the rest, it is open to co- -parceners to object: to such alie- 
nation notwithstanding that they were born subsequent! y ‘thereto. 


In Ramkishore Kedarnath v. Jaianarayan Ramrachpal 8 
the facts shortly were, that the plaintiffs and their father were 
owners of a joint undivided estate and the father improperly 
made a disposition of a -portion of it. The additional Judicial 
Commissioner. \held that the suit which was brought by lst 


plaintiff the oldesi brother ‘within 3 years’ of his attaining ‘ 


majority was not barced as against him, but was barred as against 
his younger brothers who were born.after ‘the possession of the 


defendant became adverse. Their Lordships -of the Privy < 
Council observe as to this “Ib was however conceded before, this 


Board, and as their Lordships think rightly conceded -that if the 
Ist plaintiff succeeds in the suit his’ younger brother born ‘before 
a partition of the estate“will be entitled to, share in the relief”. 
In that case, however, the plaintiff formed a member of a joint 
family, and possessed joint farnily properties ‘other than “those 
alienated, é i 


Coming now to the facts ‘of the present case, re for 


myself, it must, I think, be held having regard to the decision in ` 


Nanjaya Mudali v. Shanu Mudali't and Maharaja of Bobbili 
vy. Venkataramanujulu Naidu 5, that even after alienating Ris 
disse ‘the appellant’s father continued to bea member of the joint 
“family ab the time of the appellant’s" birth, the family did not’ 
` howéver possess 2ny joint family property, the father having alie- 
nated his share, and it appedrs to the that ‘by his ‘birth the appel- 
lant did not obtain any: interest ` in the property, there ‘being no 
= family property’ then in’ “existence. (Bholanath Khettry v. 


` (1918) 26 NI. L. J. 460, aa a (1911) I. L. R. 88 A, 654, 
i (1918) I; L. B. 40 6. iar : (1918) 26-M. L. J. 576, 
‘(1914) 27 M. a 409, 
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Kartick Kissendas Khettry) 1. On his birth a son gets an inte- 
rest in what is left of the ancestral property. If however, I am 
wrong on this point, I agree with my learned brother that assum- 
ing that the appellant’s brother Govindasami instead of suing 
merely for the recovery of his one-third share of the property 
could have sued for the recovery of the half share inclusive of his 
minor brother’s share, às he did not do so, the eppellant’s suit - 
was barred by limitation. See Doraisami Serumadan v. Nondi- 


sami Saluva 2, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Coutts Trotter and Mr. ‘Justice 


Srinivasa Aiyangar. - - 


G. Sam ... Appellant * (Plaintiffy 
v. f ; i 
T. Ramalinga Mudaliar-and others ... ` Respondenis (Defendants 


1 £3 and 8rd Defen- 
dant's L. Rs.) 


Madras Estates Land Aci S. 3 sub-sec. 2 Cl. (c) (d)—Jaghir Meaning of— 
Grant for subsistence by Nawab of Carnatic—Not Jaghir, only inam— Acquisition 
of Kudiwwaram—Ef fect of—“ Recognised "— Meaning of. 

Held that a grant for subsistence mada by the Nawab of Carnatio to a Mem- 
ber of the family, though styled a Jaghir, was only an inam coming within 8,3 
Sub. Seo. 2 Cl. (d) of the Estates Land Act. 

The origin and nature of Jaghir tenure discussed. 

Where before 1848, both the Kudivaram and the Melvaram in an inam village - 
had become vested in the Inamdar and no’ occupancy right had been acquired 
since. 

` Held that an askon to evict a tenant of such lands was maintainable i in Civil 


Courts. ~ i 
Per Srinivasa Aiyangar J.:—Reoognition ofan inam within the meaning of 


- 8. 8 Sub-seo. 2 Cl. (d) implies something more than mere acquiescence something 


done by the Government. as for instance by acceptance of service, Jodi &c. 


Second appeals against the decree of the District Court of 


Chinglepat in A. 8. No. 249 of 1913 and 400 of 1913, preferred 


against the decrees of the Court of the District Munsif of Poona- 
mallee in O. S. No. 562 of 1908 and 476 of 1912. 

The Court delivered the following ` 

S. Subramania Aiyar for Appellant. 

T, R. Venkatarama Sastriar for Respondent. 

Judgments: Srinivasa Aiyangar J:—This is a suit for 
ejectment filed in the ordinary Civil Court. Defendants plead 


S. A. No. 2087 & 2038 of 1914. a ` 18th February, 16. 


1. (1907) I. D. R. 840. 872. 
2. (1914) I. L. R. 88 M 118. 8. 0. 25 M-L. J. 405. (F. B.) 
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that a Civil Court has no jurisdiction as the village of Puliyam-. 
pattu in which the suit lands lie is an ‘unsettled Jagir’, within the. 


meaning of cl. (c) of Sub-Sec. 2 of S. 3 of the Estates Land Act, 
and that the lands are not the ‘ private lands’ of the landholder. 
The defendants are not mere trespassers. They are said to be 
tenants from year fo year whose tenancy was put an end to, by 
a notice to quit which- expired just before the Estates Land Act 
came into force. The learned pleader for the appellant scarcely 
contended that the suit lands were the‘ private lands’ of the 
plaintiff, if he was a land-holder. But his main contention was, 
that the village of Puliyampattu was only an ordinary ‘inam ’ 
and not an ‘unsettled Jagir’ The short question for determina- 


tion is whether the village of Puliyampattu is an ‘unsettled. 


Jagir’. For the determination of the question at issue it is 
necessary, first of all to know the exact nature of the property, 
and the terms of the original grant, so far as they are ascertain- 


able. The revenue of this and another village, Numbal, appears . 


to have been granted towards the end of the 18th century by the 
Nabob of the Carnatic to a lady of his family. The villages were 
afterwards purchased by the Nabob himself, and were in 1782 


assigned by him toan Armeniangentleman, the predecessor-in-title ; 


of the plaintiff. (Ex. V). At the time of the grant the villages 
appear to have been mirasi villages. The mirasi rights were 
from time to time acquired by the predecessors-in-title of the 
plaintiff, and long before 1848, they had become the owners of 
both-the Kudivaram and Melvaram inthe village of Puliyam- 
pattu, It is found by both the Lower Courts that no occupancy 
right had been acquired before’ the coming into force of the 
Estates Liand Act either by grant, custom, or prescription by the 
defendant òr any of his predecessors who were let in as tenants 
for the cultivation of the lands. If of course the Jands are ‘ ryoti’ 
lands in an estate, the defendants may have acquired an occupancy 
right or may be in a position to acquire it under the Estates 
Land Act. These villages -have not: been settled under the 
Permanent Settlement Regulation, nor have they been confirmed 
or enfranchised under the Inam rules. If the village is an ‘un- 
settled Jagir within the meaning of cl. (c) the fact that the 
Jagirdar has subsequént to the grant, acquired the kudivaram 
interest in the whole or any portion of the lands sin the Jagir, 
cannot take the village out of the category of an estate, nor can 
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G. Sam by itself convert the ordinary ry oti tania in his Jagir into the pri- 
Ramalinga vate lands of the Jagirdar, (Cf. Ss. 8, 185 and definitions of ‘ryoti’ 
Mudaliar- and 'privàte land’ in S..3 of the Madras Estates Land’ Act) 
Srinivasa for in ‘ private lands’ strictly so called’ there is nô division of i in 
Wyangat "terest as Melvaram and Kudivaram. It is unnecessary to decide 
the question (as to which there is some conflict of opinion in this 

court) whether land which was once ‘ryoti’ can, except under the 

proviso to 8. 185, be converted into ‘private land’; (See: Zamindar 

of Challapalli v. Rajalapati Somayya 1). for the contëntioń 

raised in the first court that the suit lands were private lands was 
abandoned in the first Court and the learned - pleader.for the 

appellant, as I have already said, scarcely argued the point here, 

His principal contention was that ‘although the plaintiff and his 
predecessors were called Jagirdars and the suit village termed 

Jagir, ib was really an Inam and was not an ‘ unsettled” Jagir’. 

He contended, if | understood him right, that there are three 

classes of Jagirs, one settled, another unsettled, anda third 

kind which was neither settled nor unsettled, which is a species 

of Inam. He says, that all Jagirs which paid or are liable to 

„pay no land revenue to the Government, falls in- the third class 

and its nature, ù. e., whether it is an estate’ or not, can only be 

.. determined under, clause (d) of Sub-Sec. 2 of S. 3 of the Estatés 

“Land Act, and such lands. cannot fal! within clause (c). I con- 
“fess I find some difficulty in understanding this distinction. All 
lands are liable to pay land revenue unless they are exempted by 
‘statute or by any binding engagement between the Government 
and the land owner. The British'Government were not bound, ito 
recognise the revenue free grants of the previous Governments, 
though in practice they did recognise them. (Baden-Powell’s Land 

` Revenue in British India, page 54. Secretary of State for India 
v. Bai Raj Bai 2). Ido not therefore think that the test 

- formulated by the learned vakil for the appellant affords a correct 
or, satisfactory differentiation between an ordinary Inam and a 
„Jagir for the purpcse of the Act. 








Jagir is a Mahommadan term and Jagir tenure is described 
in various places in Baden-Powell’s and Tenures. In Volume I 
at page 189 he says, “whether the “Mahommadan Government 
“consciously imitated the Hindu systeni of appointing certain chiefs 
to manage special territories especially frontieřand mountain tracts 
1. wots 27 M. LJ. 718. 2 (1915) È. R. 42 L A. 909 7 
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I cannot determine ;'but at a very early stage they adopted. the plan 


of granting to Court favourites, to- ministers of ‘state, and tò 
military officers; the right to collect the revenue of a certain area 
of country, and to take the amount ‘collected “either to support 
their state and dignity, or in the casé of military chiots to equip a 
body of EDA; to be availed for the royal service ”; at page 190 
he says “a great number of assignments of. revenue in this .way 
grew into Landlord. Tenures; very much as the “ Zamindary 

estates ‘did. -© This was much facilitated by the fact that the 
grantee, was allowed, and indeed expected,- in many‘ cases, to 
conduct the revenue administration in his own way; and‘of course 
he had (or assumed) the full right to all unoccupied | or waste land 
in the Jagir”. Again at page 257.in which he deals with land 
revenue administration he says thus: “ One other feature of the 
- Moghul system should be mentioned. Just..as the Hindas 
divided. the- whole country into’ the royal domains and chief's 
domains, so the Moghuls apportioned their territory into “ Khalsa 
and Jagir” lands.,......... eer sess The “Jagir” Jands were 
divided into blocks or estates which were made over for life, 
(the grants became heréditary at a later stage) to certain military 
commanders, ministers and courtiers, who took the’ ‘revenue for 
` their own ‘support-or that of a’ military’ force which they were 
bound to maintain. Sometimes waste tracts were granted in 
Jagir, and sometimes outlying and troublesome districts. The 
Jagirdar managed the whole, increased the cultivation, ‘and ap- 
plied the revenue to his own support, and to éxpenses of the 
administration and the pay of -troops.” : Jagirs unlike Inams 
were usually for life though in course of time they also became 
permanent and heritable. An-Inam, as its name imports, was a 


present, or gift either to an individual or for a public purpose, 


whilé Jagirs generally implied conditions of service or a reward 
for service, (Baden-Powell’s Land Revenue, page 118). .The 
. distinct on drawn by that learned writer (Land Revenue, page 116) 
that an Inam implied grarit of land with a remission partial or 
total of the revenue, while a Jagir was a grant merely of land 
revenue is not one which is new accepted in this Presidency, as 
an Inam grant is also presumed to bea grant of land revenue 
` only. At the same time it is difficult if, not impossible to frame a 
definition or even give a description of a Jagir,so as to distin- 
. guish it from an ordinary Inam as many jagir grants were mere 
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. presents to individuals, while many service grants are called 


‘Inams. In an appeal from Bombay, the Judicial Committee in 
discussing the nalure of a Jagir tenure (known as Savanjam in 
the Makratta country) say that ‘Inam’ isa term of mere generic ' 
significance applicable to a Government grant as a whole, Raghojt 
Rao Saheb v, Lakshman Rao Saheb 1. In fact villages. termed 
Jagirs and Paliams were settled by the Inam Commissioner under 
the Inam rules. See classification of Inams in the Inam rules, 
page 181, Vol. 2, Board’s Standing Orders, 1907; also Chingleput 
District Manual, page 356 where two Jagir villages are classed 
under enfranchised Inams. The three Kaliyarayan Jagirs in the 
South Arcot District were settled hy the Inam Commissioner and 

„are included in the schedule to.the Impartible Estates Act. 


The werd ‘Jagir’ occurs along with ‘unsettled Paliam’ in 


. clause (c). There is a definition of an ‘Estate’ in identical terms 


in the Proprietary Estates Villagé Service Act and- the Survey and 
Boundaries Act, and there also the same collocation occurs. Fui- 
ther in giving illustrations of permanently settled estates, a 
Zamindari, Jagir, Mitta and Paliam are mentioned. The 
Jagirs whether settled or unsettled which are classed as 
‘estates ' are presumably of the same character as Zamindaries, 
Paliams and the like, d.e., they are proprietary Estates . 
or as more correctly described by Baden-Powell as 
A Zemindar or Landlord Tenure over Estates.” It will be seen 
from the description given above of the origin and nature of 
Jagir grants and the Revenue policy which dictated them, that 
the Jagirdar was ina large number of cases exercising control 
over the tract assigned to him and was administering the same ; 
he in fact was exercising governmental functions in subordination, 
ib may. be to-a superior, and was holding his jagir on condition 
of military or political service. There were cases however of 
jagir grants where the land revenue was assigned merely for 
‘private enjoyment as for instance, subsistence, and these cases are , 
now indistinguishable from ordinary Inam grant ; and as regards 
these, I think, the principle applicable to Inams ought to be applied 
in determining the character, as estates, for the purpose of the 

Estates Land Act. It is only the first class of Jagir grants that 

came subsequently to be classed along with ordinary Zemindaries 
or Paliams, and 1 think it is to such estates that clause (c) applies. 

~ 1. (1912) Lb &. 8B. 639, P. 0. 
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‘In fact, it is said, ‘that a jagir differs from a zemindari .in that 
the revenue or Peshkush payable by the latter was fixed at some 
proportion of the receipts about the fime of the settlement, while 
a Jagirdar pays merely a lump sum not expressly calculated on 
such a basis. In the case of the Jagirof Arni this payment 
was called a “ nuzzur” or gift. See North Arcot District Manual, 
Vol; 1, 2nd Edn. (1895) page 281. A . 

It is clear in this case that the original grant was only a 
personal grant for subsistence and in no way differed from an 
ordinary Inam, it may be an estate, if ib comes under ths class 
described in clause (d) but is not an unsettled jagir within’ the 


meaning of clause (c). I may mention that in one of the- 


earliest documents on the record the plaint village is described- as 
an Inam village, Exhibit B. In the Chingleput Manual it 
ig apparently classified under the heading of ‘ unenfranchised 
Inams’ though described as a Jagir. If, therefore, the villages of. 
Numbal and Puliampattu do notform an unsettled Jagir, within 
the meaning of clause (c), it is immateiral to determine whether 
they fall under clause (d), for if they do, so far as the suit lands 
are concerned they ceased to form part of an estate by virtue 
of the exception to S 8. As Ihave already said, the land 


revenue alone was given as Inam to a person not then the Kudi- ` 


varamdar, The villages however have never been confirmed or 


enfranchised by the British Government. Itis difficult to assign- 


a precise meaning to the word ‘recognised’; whether mere acquies- 
cence is enough or whether something more is required is not 
clear. I should be inclined to think that recognition implies 
something more than mere acquiescence, something done by the 
Government, as for instance by acceptance of service, jodi, etc, 
Secretary of State for India v. Bhanamurthy 1. In form the title- 
deeds issued by the Inam Commissioner only recognise the aitle 
of the grantee, but the word ‘recognise’ in the Act is not used in 
that sense is clear, for no title-deed is issued till after confirmation 
or enfranchisement. The word enfranchise is not to be found in 
cl. (d), but as before enfranchisement, the Inam is in a sense 
confirmed, the word ‘confirmed’ was’ probably used to cover 
cases also of enfranchisement after proof of title. 


The question whether ordinary Civil Courts have jurisdiction, 
even if the suit lands were lands in an estate was not raised or 


1. (1913) 24 M. L. J. 588. - 
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‘argued. .An answer to this question would depend on the precise ` 


effect of the exception -contained in S. 153 taken along, with, 
S. 157. See Ponnusamy Padayachi v. Karuppudayan 1, 
I therefore think that the appeal must be allowed and the decree 


_of the Munsif restored with costs here and in the Court below. 


` Second appeal ‘No. 2038 of 1914 will follow. ; TS 

- Coutts Trotter, J :—The sole question. raised:before us in this 
case is as to the jurisdiction of the Civil Courts and the. matter 
arises ih this way.. The defendants were tenants. under the 
plaintiff and received from hima notice to quit which expired 


` before the Estates Land Act came into force, and on the strength 


of that notice the plaintiff sued them in ejectment. If the lands 
in question: formed an unsettled Jagir within the meaning of 


-§ 3 of. the Madras Estates Land Act, it. is admitted: 


that the Ciyil'Court has no jurisdiction. The lands in ques- . 
tioo were granted by the Nabob ‘of the Carnatic some- 
where in the middle of the eighteenth century to a lady. 
of his ‘family for her subsistence. They afterwards reverted: 
to -the.Nabob, but-at a date when he had ceased to be a Ruling 
Prince of the district. _In 1782 he assigned them apparently by. 


` way of mortgage to a predecessor in title of the plaintiff, It is 


not disputed that the plaintiff and his predecessor in title have 
been in possession ever since, and -that for a very long time, 
probably nearly a century, they have been the owners both of the 


-kudivaram and of the’ melvaram rights. The plaintiff andhig 


predecessors in title have regularly described themselves as Jagir- 


- dars, and-thé term Jagir has frequently been applied’ to the ‘suit 


lands, though they have also been mentioned in official documents 
under the-description of inam. ‘Inam?’ is the more generic térm 


~ and probably all: Jagirs are a species of Inam, though thére ate 


many kinds of Inam that arenot Jagirs. The subject is one 
with which I am unfamiliar and speak with extreme diffidence,'’ 
but I have come to the conclusion that these lands though -so 
described are not Jagirs-within the meaning of the Estates Land! 
Act but are merely an ordinary Inam. I am assuming that what 
has to be looked at is the character imposed upon the lind at the 
time of the original grant by the Nabob as Nabob to the lad y; for 
his resumptoin and subsequent re-grant later on were not made 
at a time when. he was Sovereign authority and could impose a 


1 (1914) I..L.R. 88 M. 848, s.o. 26 M. L. J, 285. Kies 
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tenure of a new character. The gift was made to the lady for her 
subsistence as a private person, We have been referred to works 
of learned writers on land tenures, such as Baden-Powell’s Land 
systems in British India and Maclean’s Manual of Administration 
-of the Madras Presidency and‘from their perusal I am lead to the 
conclusion that in its origina Jagir was connected with some 
special public service such as the maintenance of troops and the 
like, or at least, if no such condition was imposed, was a reward 
for some service to the State conferred upon some State Official 
in recognition of his position. ldo not think that the mere use 
of the term Jagir concludes the matter. “The term Jagirdhar is 
one of some dignity likely to be usurped by the holders of lands 
which by the original grant were not conferred as Jagirs but as 
ordinary inams. If these lands, therefore, as I kold, are not Jagir 
lands they are not ‘unsettled Jagir” within the meaning of S. 3 of 
the Estates Land Act. As inams they fall within the exception 
to 8. 8, since the kudivaram and melvaram rights are both vested 
in the same person. I am, therefore, of opinion that the Act does 


not apply to these lands and that the Ordinary Gooris of law ` 


have jurisdiction over the suit. 

The appeal must be allowed and the decree of the District 
Munsif restored with costs here and below. 

Second appeal No. 2038 of 1914 will follow. 


r 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice Moore. 


 Subbai Goundan _ ni Appellant: (Plaintiff) 
v. : 
Palani Goundan and another es "Respondents ( akena. ) 


"Mortgage—Transfer_ of Property Act, S. 83, gi— Deposit —Paymont of batza 
for proper address—Interest stops with— Bona fide mistake im amount—No mesne 
profits—Interest for the day of deposit. Š 

When the mortgagor pays the amount due upon the mortgage into court and 
pays batta for notice with the proper address of the mortgagee, he has done all 
that has to be done by him and thereafter interest ceases to run. 

Where there are conflicting rights as between subject and subject, fraction 

of a day will be treated as a whole day and the mortgagor is bound to pay interest 
for the day on which he makes deposit. i 

Where the money deposited under S. 88 was short by 9p pies owing to a bona 

fide mistake on the part of the mortgagor. A 


Held that he was not entitled to mesne profits as his tender was insufficient. 





* S. A. No. 2888 of 1914. ` 24th March 1916, 
79 
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Second appeal against the decree of the Court of the Tempor- 
ary Subordinate Judge of Coimbatore in A. S.:No. 7 of 1914 
preferred against the decree of the Court of the District Munsif f 
of Udumalpėt in O. S. No. 1726 of 1912. 

` V, Purushothama diyar, for Appellant. 

S. T, Srinivasagopalachari, for Respondent. 

The Court delivered ‘the following ` 

Judgment :—The facts which have given rise to this: steal 
may be shortly stated. The appellant who had obtained a subse-- 
quent possessory mortgage from 2nd defendant sued to redeem a 


prior possessory mortgage Ex. I dated 7th April 1903 for 


Rs. 1,000, in favour of the 1st defendant (1st respondent). - The 
document provided that the principal amount was payable on 


7th. April, 1910, and. “that i in default of ‘payment within the ~ 


prescribed time ` the amount was repayable with Itteren at 


4 annas per Rs. 100 per mensem from the date of expiry.” aF 
On 28th May 1910 the appellant deposited Rs. 1,004-2-0 in 


_ Court under S. 83 of the Transfer of “Property Act. lst respon- 
dent was served with notice of the deposit but he did not appear 


and admittedly the money was not drawn: from Court: the peti- 
tion under.S. 83 of the Transfer of Property Act waa dismissed 
on 41-6-10. 

On 17th September 1912 the appellant instituted the present 
suitin which he claimed Rs. 600, as mesne profits for two years, 
(May 1910 to May 1912). 1st respondent contended that the amount 
deposited was not correct, that he had surrendered the land to 
appellant, that he was entitled to Rs. 50 for value of improvements 
and also to interest ap to the date of the written statement and 


` that appellant’s claim for mesne profits was unsustainable. . 


The District Munsif held that 1st respondent’s plea that he 
had surrendered the land was untrue and that he was not entitled 
anything for value of improvements. 

At the same time he disallowed the appellant’s claim for 


“> mesne profits and allowed 1st defendant’s claim for interest on. 


the ground that the amount deposited was incorrect, and directed 
each party to bear his own costs in the suit. On appeal, the 
Subordinate Judge confirmed the District Munsif’ s decision. The 
Lower Court found that the amount deposited was incorrect and 
fell short of-the amount due by 2 annas, the appellant having by 
mistike calculated interest for 50 days instead of for 51. In 


/ v 
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‘sedond appeal, it is ; contended inter alia that the Lower Court 
should have held that interest ceased from the date of deposit. 

$ The appellant is. not, we think, entitled to raise this conten- 
tion, Court fee not having been paid: on the amount of interest 
decreed. -The valuation of the second appeal has been taken as Rs. 
_-800, the amount of mesne profits for 4 years from 1910 to 1914. 
The only question, therefore, for determination -ig whether the 
appellant is entitled to claim mesne profits and whether there waa 
a proper deposit of what was due under the mortgage. 

S. 84 of the Transfer of Property Act provides, that 
“when the mortgagor or such other personas aforesaid has depu- 
sited in Court the amount remaining due on the mortgage, interest 
on the principal money shall cease....:.......... Jas, soon as the 
mortgagor or such other person as aforesaid has done all that has 
to be done by'him to enable the mortgagee to take such amount 
< out of court.” The section provides: that the interest on the 


principal money shall cease from the date of the, cue of the’ 


“amount remaining due on the mortgage”. 

In Deo Dut v, Ram Autar, 1 the opinion was expressed ‘hat, 
where the mortgagor deposits an amount which falls short of ihe 
amount actually due, presumably interest would not cease, even 
pro tanto. Onthe other hand in Haji Abdul Rahman v. Baji 
Noor Mahmad. 2 Telang J., held that the rule laid down in Dizon 
. v. Clerk 8 that the tender of only a part of the debt musi be 
< treated as if it had never been made, applies only where the party 
making the tender admits more to be due than is tendered. 

It may be doubted whether the view taken by the learned 
Judge is supported by the language of S. 84 of the Transfer of 
Property Act. On the wording of the mortgage document Ex. 
. I, the principal amount was repayable on 7th April 1910 and 

interest was payable from the date of expiry (presumably 7th 
April) excluding that daté. In the absence of mercantile custom 
or usage, interest cannot be charged for either the day the money 
was advanced or on which it was repaid. See Raghub Prusti v. 
Bhobui Sahoo +. 
` The appellant appears to have made a bona fide mistake in 
calculating the number of days for which interest was payable. 
Interest was payable clearly from and including 8th April 1910 up 


1. (1886) I. L. R. 8 A. 502 at 508. 2- (1390) I. L. R. 16 B. 141. 
8. (1847) 5 O. B. 865. S. C -16 L-J. O P287. 4. (1968) 80. W:N. 216, 
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to the date of deposit i. e., 28th May 1910. In other words, interest 
was payable for 23 days in April and -28 days in May. The 
appellant seems to have thought that interest was not payable for 
the 28th day of May, which was ‘the date of -deposit. For 23 days i in: 
April the interest came to Rs. 1-14-8 and for 28 days in May, it 
amounted to Rs. 2-4-1 17/31. Interest for 27 days only was 
Rs. 2-2-10 2/81. According to the plaintiffs calculation therefore 
he had to deposit Rs, 4-1-6 2/31 and he deposited Rs. 4-2-0 (in 
addition, of course, to the sum of Rs. 1,000.) He evidently 
thought that he had paid about 6 pies more than what was due. 


- Strictly speaking he had to pay Rs. 4-2-9 17/31 that is, vi 


pies more than he paid. (The Lower Court’s view that the de- 
posit fell short of 2 annas seems to be based on a wrong 
calculation). That the plaintiff had tu pay the interest for the 
28th May also seems to be clear from the maxim “ Fractionam deci 
non receipt lex.” .Where there are conflicting rights as between - 


` subject and subject a fraction of a day will be treated as a whole 


day ; as for instance, in a claim for Gemutrage of a ship, in which 
case it was expressly held that a fraction of a day counts for a day, 
Commercial Steam Ship Co., v. Boulton 1. A cředitor cannot 
also be required in. reason to seek another investment for his 


‘money on the very day it is paid up. Wé regret that we are 


constrained to hold that the deposit made by the plaintif, having 
fallen short of the sum due by 9% pies, was not & proper deposit, 
though we are unable to agree with the learned Subordinate Judge 
that the deposit should have included the interest till the date on 
which the defendant got notice of the deposit through Court. 8. 84 
requires the mortgagor only todo all that has tobe done by 
him to enable the mortgagee to take such amount out of Court 
and when he pays batta for notice with the proper address of the ` 
mortgagee he has done all that has to be done by him. See 
also Krishnasami Chettiar v. Ramasami Chettiar 2, where it 
is said that, if the mortgagor pays the proper amount into Court 
and causes a notice, to be issued upon the mortgagee, there is 
nothing more that he has got to do under Ss. 83 and 84 of 
the Transfer of Property Act to stop the running of, interest 
except that he should not afterwards withdraw the money which 
he deposited in Court. 





1, (1875) L. R, 10 Q. B. 246. 2. (1910) I. L. R. 85 M 44, 
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«We are therefore constrained to substantially confirm the 
decree made by the Lower Courts; but we think the mortgagee’s 
conduct was altogether unreasonable. He dishonestly raised a false 
‘plea as to the delivery of the mortgaged property to the plaintiff 
and his claim to bs entitled to the value of alleged improvements 
was also disallowed. We will therefore modify the Lower 
Appellate Court’s decree by directing the parties to bear their 
own costsin that Court. With this modification the second 
appeal will stand dismissed but without costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
-Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice Moore. 
V. G. Anantharama Iyer ` a. (Receiver) * Appellant in 
C. M. 8. A. No. 107 
Nn of 1914, Receiver ap- 
v. ‘pointed in place of 

; original receiver. 


Veitath Kuttimalu Kovilamma alias Respondents in both. 


_Nangachi Kovilamma and another. Respondents. | 


Original Receiver—Petitioner. 

Insolvency of jiedgment-deblo: —Adjudication—Vesting order-—Subsequent sale 

of judgment-deblor's property in execution of decree obtained before insolvency— 

- Validity—Objection of Official- Recziver—¥ffect—Application to set aside—Order 

rejecting—A ppeal —Revision— Ciyil Procedure Code, Ss. 100, 115—Provincial 

Insolvency Act, Ss. 84, 85—Lf fect—Haecution sale—Application to set @side— 
Order on—Appealabdility—Civtl Procedure Code, S. 47,0. 21 R. 90— Effect. 

An executing court is entitled to set aside a sale on an application under 8. 47 

of the Code and no separate suit will lie for that purpose. a 

` Itis only when O, 21 R 99, as weil as S. 47, of the code applies to the petition 
to set aside an auction sale that no second appeal lies under S. 100 of the code. 
But where S, 47 alone is applicable to the petition, the order passed thereon is a 
decrae and a second appeal lies. ae. 

Where, after a judgment-debtor had been adjudged an insolvent and after his 
property lad vested in the Official Receiver, a portion thereof was sold in execu. 
tion of the decree obtained before the adjudication notwithstanding the objection 
of the Receiver. a, 3 

Held, on an application by the latter to seb aside the sale. 


` 


1. That atthe time of the sale the judgment-debtor had no right, title or 


interest which could be sold or vested in a purchaser $ h 

2. That purchaser with notice that the judgment-debtor had been declared 
an insolvent acquired no title under the sale; - 

8. That the omission on the part of the Official Receiver to give ths notice 
specified by S. 35 of the Provincial Insolvency Act did not affect -the case ; 

£. Thos the sale was altogether irregular and that the Court in holding the 
Sale after it had been brought to its notice that the judgment-debtor had been 
adjudged an insolvent acted, if not without jurisdiction at any rate with material 


—— 
A.A.A.0. No. 107 of 1914 and C.R.P. No. 879 of 1914, 97th February, 1916, 
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irrégularity in the exercise of its jurisdiction within the meaning of S. 115 of the 
Code. 


5. That the order rejecting the application was a decree and a second appeal 
lay against it. 


Meaning of ‘‘ purchaser in good, feith” in S. 84 Sub-cl. (8) of the 
Provincial Ingolvency Act. 


Appeal against the decree of tke District Court of 8. Malabar 
in C. M. A. No. 33 of 1912 preferred against the order of the 
Court of the Subordinate Judge of 8. Malabar at Calicut in CO. M. 
P. No. 839 of 1912 in O. 8. No. 61 of 1910, and _ 

- Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the said order of the District Court of 8. Malabar. 

J. L. Rosario for Appellant. 

K.P. Govinda Menon for Respondent. 

B. Narasimba Rao for Second Respondent. 

The Court delivered the following 

Judgment :—One Abdul Kadir was adjudged an insolvent on 
the 17th August 1911. In execution of a decree obtained against 
Abdul Kadir on the 21st January 1911, certain properties were 
attached. The Receiver of the Insolvent’s estate applied to 
the Subordinate Judge of Calicut on the 2nd March 1912 to 
stay the sale on the ground that Abdul Kadir had been- 
declared an insolvent. A fresh sale proclamation was issued 
and the sale was adjourned to the 15th April 1912 on which 


. date the property was sold subject’ to a mortgage of 


Rs. 6,119-3-0 in favour of one Ummar Sahib and purchased by the 
‘Qnd respondent. On the 19th April 1912 the Receiver’ applied 
to the Court under O. 21 R. 90 of the Code of Civil Procedure 
to set aside the sale. The Subordinate Judge dismissed the 
‘application on the ground, inter alia, that the insolvency pro-. 
ceedings in the District Court related to the insolvency of a firm 
of which the judgment-debtor was a member and that the 
property. sold was not the property of the firm but the exclusive 
property of Abdul Kadir, that the auction purchaser was a 
purchaser i in good faith, and that neither S. 47; nor 0.21 R. 90 
of the Code of Civil Procedure had any application. An appeal 


“to the District Court was dismissed, the District Judge holding 


that `O. 31 R. 90 of the Code’ of Civil Procedure did not apply 
as there was no irregularity in publishing or conducting the sale. 
The-District Judge further observed that no application such as 


y 


: 7, « j 
PART KVIL | THE MADKAS LAW JOURNAL REPORTS. 613 


is conteniplated by S. 85 of the Provincial Insolvency Act; had 
been made by the Receiver. ek 

Mr. Narasimha Rao takes the preliminary objection- ‘that no 
appeal lies even if O.. 21 R. 90 of the Code of- Civil Procedure 
under which the application to set aside.the sale was made, is 
applicable: We think that the petition may be taken as having 
been presented under S 47 of ‘the Code of Civil pie 
also, though that section was not quoted. | 


Proceedings to set aside sales on the ground of akan ir- 


regularity or fraud in publishing or conducting the sale involve 
questions relating to the execution, discharge or satisfaction’ of 
a decree and hence fall under both S. 47 and O. 21-R. 
90 of the Code of Civil Procedure. Proceadings to set aside 
auction sales on any other tenable ground also involve questions 
relating to execution etc. and hence fall under S. 47 of she 
Code of Civil Procedure though they may not also fall under O. 
91 R. 90 of the Code of Civil Procedure. We agree with the 
opinion of Oldfield, J. In Muthiah Chettiar v. Bava Sahib 1 that 
an executing court is entitled to sêt aside a sale on an application 
under S. 47 of the Code ..of Civil Procedure and that “no 
separate suit will lie, See also Manasara v. oee Nath 2 
and Amirchand v. Bakshi Harihar Prosad ‘Singh 3, It is cnly 
where O. 21 R. 90 applies’ also (besides Section 47) to the 
petition to set aside the auction sale that no second appeal lies 
under $S. 100, Civil Procedure Code. But when S. 47 of 
the Code of Civil Procedure alone is applicable to the petition, the 
order passed thereon isa decree anda second appeal lies. 
Moreover, the appellant has also filed a civil revision peti- 
tion and there can be no doubt that we have the power to in- 
terfere in revision, if it is shown that the Lower Courts have acted 
with material irregularity in the exercise of their jurisdiction. 
Mr. Rosario contends (1) that after adjudication no creditor 
is entitled to proceed against the person or. property, of the insol- 
vent, and that when it was brought to the notice of the court, by 
. the Receiver that the judgment-debtor. had been, adjudged. an 
insolvent court ought not to have proceeded. with the sale ; 
(2) that as a matter of procedure the Receiver in whom the 
insolvent's estate vested on the making of the. adjudication, order 


1. (1914) 27 M. L. J. 605. 2. (1912). 16 0. L. J, 697, 
8. (1915) 30. M. L. J. 288. — 
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ought to have been made a-party to the execution proceedings, 
and that the sale is bad. Mr. Rosario has referred us by way of 
analogy to certain cases, Ramasawmi v. Bagirathi, 1 which was 
followed in Krishnayya y. Unissa Begum? and Rayarappan 
Nambiar v. Malikandi Aketh Mayan 8 where it was held that a 
sale held without bringing on record the legal representatives of 
the deceased judgment-debtor is void or a nullity as against the 


‘ representative of the judgment debtors. We think that the sale 


was altogether irregular and that the court in holding the sale 
after it had been brought to its uotice that the judgment-debtor 
had been adjudged an insolvent, acted, if not without jurisdiction, 
atany rate with material irregularity in the exercise of the . 
jurisdiction of the Court. S. 34 (1) ofthe Provincial 
Insolvency Act provides that “where execution of a decree 
has issued against the property of a debtor, no person 
shall be entitled to the benefit of the execution against the receiver 
except in respect of assets realised in the course of the execution 
by sale or otherwise before the date cf the order of adjudication.” 
The terms of the section are quite clear and must, we think, be 
giveneffect to. In this case both the sale and the realisation of the’ 
assets took place after the adjudication order was made. We are’ 
also of opinion that the judgment-debtor had at the time of the 
sale no right, title or interest. which could be sold or vested in 
a purchaser and that, consequently the 2nd respondent acquired 
no title as to the property which had passed to the- Receiver on 
the adjudication order being made. See Raghunath Das v. Sundar 
Das £. 


Mr. Narasimha Rao for the 2nd Respondent relies on sub- 
clause 3 of S. 34 of the Provincial Insolvency Act’ which provides 
that “a person who in good faith purchases the property of a 
debtor under a sale in execution shall, in al] cases oque a good 


| title to it against the Receiver.” 


It appears to us that‘a purchaser in good faith means a per- 
son who did not know at the time of the sale that the judgment- 
debtor was an insolvent, and could not by the exercise of due 


` diligence have discovered that an adjudication order had been 


made. The sale in thiscase was stayed at the instance of the 





. Receiver and adjourned for a month and a fresh sale proclamation 


1. (1888) I.L. R. 6 M, 180 2. (1891) IL.R. 15 M. 399, 
3. (1914) 26 M. I. J.-267. © ~ 4. (1914) IL.R, 42 Cal. 72 (P. C.) 


v 


PART XVIL) TER MADRAS LAW JOURNAL REPORTS. 615 


was issued. It is difficult to believe that the auction purchaser 
could have been unaware of the fact that the judgment- -debtor 
whose property was sold had been declared an insolvent. The 
insolvency of Abdul Kadir must have been a matter of notoriety 
in Calicut where the property was sold and the purchaser musi 
have been aware of it. Further, itis only the purchaser of the 
property of the “debtor”, who is protected but when the pro- 
perty had vested in Bie Receiver. before the sale it ceased in 
law to be the property of the debtor and hence 9.84 has no 
application. $. 35 of the Provincial Insolvency Act to which 
the District Judge refers must be read with 5. 34. S. 
35. of the Provincial Insolvency Act relates to the dates 
of a court executing’ a decree as to property taken in 
execution, when notice has been given to the court before the 
sale that an adjudication order has been made. The omission on 
the part of the Official Receiver to give such notice does not, we 
think, affect the case. The sale must accordingly be set aside 
and the appeal allowed with costs. No. separate order in Civil 
Revision Petition No. 879 of 1914 is necessary. 





IN THE HIGH COURT OF JUDICATURE -AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Napier. 


Maharajapuram A. Subramania Appellants * (Plaintiffs): 
Aiyar and others : 
v. , x 
Pallasana Gramoni and another ... Respondents (Defendants) 


Civil Procedure Code, O. 8 R. 6—“ Equitable set-off ”—Scope of doctrine— 
English and Indian Law—Mortgage—Assignment—Swuit! by assignee for ’ sale— 
Right to sét-off decree debt due by assignor—Transfer of Property Act, S. 182— 
Applicability —Ej fect. : 

In a suiton a mortgage by an assignee of the mortgage the mortgagor cannot 
claim to seb off debts unconnected with the mortgage owing by the original 
mortgagee to him. 

Where in a suit for sale brought by the assignee of a mortgage the court 
below allowed a decree debt against the assignor to be set-off against the claim by 
the assignee, Held, even assuming that there could be a set-off of the nature 


pleaded, such set-off could not be pleaded as an equity attaching to the rights of 


the assignee. 
Held further that the assignment not being an actionable claim within the 


meaning of S. 182 of the Transfer of Property Act, the set-off could not be pleaded 
under that section also. 

Scope of the doctrine of “ Equitable set-off” examined . 

English Law reviewed. : ` 


SER ee ees 
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‘Second Appeal against the decree of the District Court of 


South Malabar in A. S. No. 704 of 1913 preferred against the 


décree of the Court of the Principal District Munsif of Calicut in 


-O. 8. No. 618 of 1912. 


C. V. Ananthakrislina Aiyar for Appellants. 

: A. 8. Venku ‘Aiyar for Respondent. 

‘The Court delivered the following £ 

Judgments :—Napier J.—This is an appeal from a Judgment l 
of the Distiict Judge of Malabar in which he has allowed a 


` decree-debt against an assignor to be set-off against the 


claim by an assignee of the mortgage in a mortgage suit. Tt 


. is admitted that thé set-off is not one that is covered by O; 8 


R. 6 of the Code of Civil, Procedure. But it is argued that 
it isa set-off of an equitable nature and that the Civil. 
Procedure Code not being exhaustive as, to rights of set-off 
it is permissible. There is authority for that proposition in a case 


‘reported in Subramaniya Chettiar v. Muthuswami Aiyangar i; 


With the greatest deference to the learned Judges I doubt whether’ 
it is advisable to introduce under the name of equity cases which 
appear to be rather ones of hardship on the facts., The doctrine 
that there is a right of equitable set-off is well founded, but has 


‘always been confined to unascertained sums arising out of the 


same transaction. To give the words “equitable set-off” a 
wider meaning than this, appears to me to be very dangerous. 
But assuming that there- could be a set-off of this nature we 
have to consider whether there’is any doctrine under which 
this equitable set-off can be pleaded as an equity attaching to 
the rights of the assignee: What seems to be conclusive ` against 
this arguinent is that under the express words of the Transfer 
of Property Act an assignment of this nature is notan action- 
able claim within- the meaning of S. 132. The: principle . 
that transferees of an actionable claim shal! take it subject 
to all the liabilities and ‘equities to which the transferor was 
subject in respect thereof at the date of the transfer is of 
course well founded on the original nature of the assignment 
of 8. chose-in-action under English Law; the principle being — 
that a person“ cannot ignore his liability on a debt to another 
person and bring a suit to recover that person’s debt ‘to him 





aap ly by kaa bak ‘that-~debs.-- Prior to- the Judicature 


„i (1907) 17 M. D. J. 481. 


e 
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Ad such a suit could only be brought in the name of the original 
creditor and the debt due to the ‘defendant in the suit could of 
of course be set off. But 85.3 ofthe Transfer of Property Act 
contains this definition : “Actionable claim” meansa claim to any 
debt other than a debt secured by mortgage of immovable pro- 
perty or by kypotkecation or pledge of movable property.” > It 
is argued before us that althouga under the strict words of the 
Act this equitable right of set-off could not be pleaded against an 
assignee of the mortgage, still, there remains available to the 
defendant a common law doctrine that it can be so set-olf and thas 
this doctrine even goes beyond the language of S. 132 and makes 
the assignee liable not only to the equities at the date of the 
transfer but any debts due from the assignor to the mortgagcr 
prior to notice having been given of this assignment by tke 
assignee to the mortgagor. The authority relied on in support 
that proposition was the case of Norrish v. Marshall 1. Whatever 
that case decides, however, the true doctrine isto be found j in bae 
language used by the Court of Appeal in Turner v. Smith 2 where 
it is said by Mr. Justice Byrne: 


“ The effect in law of taking a transfer of a mortgage with- 
out the privity of the mortgagor has been so recently summed 
up by Cozens Hardy, J., in the case of Dizon v. Wine2 3 
that I cannot do better than adopt-his words which are 
to be found at page 742 of the report; ‘It is well-settled 
. that where a mortgage is transferred without the pr-vity 
of the mortgagor the transferee takes subject to the -state 
of account between the mortgagor and mortgagee at the dase of 
transfer.” This doctrine has been accepted by this sourt 
reported in Chinnayya Rawutan v. Chidambaram Chetti 4. The 
language is of course very general but Lam unable to accapt it 
as laying down that not only the state of account between the 
_ mortgagor and the mortgagee with reference to the mortgage is to 
be taken as against the assignee, but also any independent debt 
in no way connected with the mortgage which has noi been paid 


‘but is due from the mortgagee to the debtor. I Know of no. 


authority and the learned Vakil has not been able to shoy any 
authority for this proposition, The theory that an assignee of a 
mortgage stood in ‘English la law in no better position than the 





8, (1900) I. Ch. 742. 4. (1880) I. L.R, 2 M. 213. 
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assignee. of an ordinary chose-in-action is opposed to the 
doctrine laid down by the Court of Appeal in the case of Taylor 
v. The London and County Bank Company 1. “Although 
a mortgage debt ‘is a chose-in-action, yet, where the 
subject of the security is land, the mortgagee is treated as 
having ‘an interest in land, and priorities are- governed by 
the rules applicable to interests in land, and not by the rules 
which apply to interests in personalty.” The reason is thus 
stated by Sir William Grant in Jones v. Gibbons 2. “A mortgage 
consists partly of the estate in the land, partly of the debt. So 
far as it conveys the estate, the assignment ” that is, of the mort- 
gage—“‘is absolute and complete the moment itis made according 
to the forms of law. Undoubtedly it is not necessary to give notice 
to the mortgagor, that the mortgage has been assigned, in order 
to make it valid and effectual. The estate being absolute at law, 
the debtor has no means of redeeming “if but by paying the 
money. Therefore he, who has the estate, has in effect the 
debt as the estate, can never "be taken from him except by 


payment of the debt.” 


_ I have heard nothing in the case quoted to us which is at 
variance with this doctrine which is laid down by the Court of 
Appeal. It therefore follows that in England it has never been 
an accepted doctrine that an assignment of a mortgage is covered 
by the same rules that govern assignments of other choses-in- 
action. We have been pressed with the decision of the present 
Chief Justice Dwarka Doss, Goverdhana Doss v. Dhanakoti 
Ammal 8 and it is suggested that the reasons given for that deci- 
gion narrow the rights of an assignee of mortgage to the rights 
of an assignee of an ordinary chose-in action. I do not think that 
the learned Judge’s reasons bear that mterpretation, but if they 
do, I should have to express my dissent from them in view of the 
broad language which I have quoted from the decisions of the Court 
of Appeal. It follows therefore that there is no doctrine under the 
common law. of England which will support the case for the res- 
pondent outside the Transfer of Property Act. It is suggested that 
this set-off can be pleaded as a debt which was in existence at the 
time of the assignment. This is not the ratio decidendi of the 
lower. court and in my opinion it is not open to the respondent 


1. (1901) 2 Ch; 281 at 254. “2, (1804) 9 Yes. 407. 
8. (1918) 15, M. D. T. 198. i 
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to argue it here. The Judgment-debt which he seeks to set off is 
undoubtedly one of a later date than the assignment. The 
original cause of action may have been prior to the assignment 
but as that original cause of action has merged in the debt, I am 
clear that he cannot fall back on it and ignore the judgment 
debt at the same time as he seeks to use the actual debt itself as 
the basis of the set-off. If he was able to ignore the judgment 
debt he would have to prove the original liability on which it is 
based, and that of course he has neither attempted todo nor could 
do in the suit. It follows therefore that even giving the broadest 
construction to the language of the decision in Turner v. Smith 1, 
he cannot set up this debt as coming within the phrase “ state of 
account in existence at the date of the assignment.” 

Another objection was taken in the lower court to the maintain- 


ability of the set-off, namely one of jurisdiction. But we do not - 


think ‘it necessary to decide that point as we axe satisfied that 
there is no equitable right of set-off known to law. which is 
defence to this mortgage suit. 
The appeal must therefore be allowed with costs, 
_ Ayling, J. I agree. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir John Wallis, Kt., Chief Justice and Mr. Justice 


Phillips. l 
Ponriambala Pillai (died) and another Appellants * (Defend- 
v. ants Nos. 2 and 5) 
Muthu Chettiar and others ae. Respondents (1st Plain- 
l tiff and Defendants 
Nos. 6 to 8.) 


Temple Ocmmittee—Dismissal of Temple Trustee—Validity—Failure to give 
opportunity for defence—E ffect—Temple—Rent due to—Suit by two out of five 
trustees, others being made defendants—Suit instituted without consulting defend- 


- ants—Trustees—Effect—Payment to one of several Trustees—Payient to majority ~ 


Validity—Conditions. - T 
The dismissal by a Temple Committee of the trustee of a temple is invalid if 
the dismissal is made without calling upon the trustee to answer the charges in 
4 respect of which he is dismissed. - : = 
Where the managing member of the _Commitiee sent proposals to the othér 
members to dismiss the trustee and before he received answers from all the mem- 
bers.fook upon himself to inform the trustee that he had been dismissed : 
Held, that he had no'right to proceed in that way. - 
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In a suit to recover gêni brought by two out of five trustees of a temple, the 
other three being added as defendants, held, 

(1) that the suit was competent notwithstanding that it’ was instituted 
without consylting the trustees who were made defendants '; 

(2) .that payment to the defendanis-trustees was not valid inasmuch 
as there were disputes between them and the plaintiff at the time to the know- 
ledge of the tenant and the plaintiff had asked him not to pay to the defendants 


“but pay it to himself 


Circumstances under which Savane fo one out of many trustees might be 
yalid, considered. Ss 


Quere, Whether at a properly convened acti a majority of “the trustees 
might decide that payment should be made to them in exclusion of the other 
trustees. 


Appeal against the decree of the Court of the Subordinate 


‘ Judge of Kumbakonam in O. S. No. 63 of 1913. 


This was a suit brought by the plaintiffs 1 and 2, as trustees 
of the Temple of Tirunages\aram, to recover from defendants 1 to 
5, the rents due for faslis 1316 to 1318 under a lease granted in 
favour of the father of defendants 1 and 2. The 6th defendant 
was impleaded as one of the trustees of the temple and defendants 


. 7 and 8 as they claimed to have been appointed as trustees by the 


Temple Committee. Defendants 1, 8and-5 were exonerated as 
they pleaded thatthey were divided from the 1st defendant’s father 
and hence not liable. The.Qnd defendant, the chief contesting 
defendant,-pleaded that the suit as brought was not maintainable, 
firstly, because the Ist plaintiff had been dismissed from his 
trusteeship; secondly, that the other trustees, defendants 6 to 8, 
had not been consulted before filing the suit, He also contended 
that he had settled the account due in respect of faslis 1316 and 
1317 with the defendants 6 to 8 and paid the amounts and that 


‘in respect of faslis 1318, he had surrendered the lease to defendants 


6 to 8 who had also accepted the lease. The 2nd plaintiff died 
pending suit and as no other person was appointed in his place 
as trustee, it was also contended that the 1st plaintiff having been 


* dismissed from the office of trusteeship the suit could ot at all 


be continued by him. 
The Subordinate Judge held that there was no valid dismis- 


` gal of the Ist plaintiff as the dismissal, if any, was not resolved 


upon at any meeting -of the Temple Committee but was only 
resolved upon by the managing member and that the matter having 
been asked to be brought before a meeting of the committee, 


:--there-has not been any resolution of the committee about the 


dismissal. He also held -that the settlement with the defendants 
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6 to:8 was not tras, that. the stitredided of the lezse ‘by: thie 2nd. 
defendant wás invalid in law- and: that no payment was" ever 
made by the 2nd defendant to` defendaats 6 to 8.. The Subordi- 
nate Judge also held that there has been. no appointment of 
defendants 7 and 8 as trustees. Against me said’ decision the 2nd 
defendant appealed. ha 
T. V. Venkatrama Th yer for the Appa” 
T. Ravigachariar and C. Erishnamachariar tor Respondents , 
i “The Court delivered the following 


Judgment :—This is å suit-brought by two.out of five trustees | 7 


of a temple to recover rent for three faslies, 1816, 1317 and 1318 
and the first question is as to whether the. suit was “properly insti- 
. tuted as the subordinate Judge has held. As to that, it is objécted, i 
in the first place, that the 1st plaintiff had been” dismissed by the 
Kumbakonam Temple Committee from his office of trustee before 
- he institution of the suit. It doés not appear from “the exhibits 
in the case that he has ever “been finally dismissed by the 


Cominittee (see Hx. T of the lith February 1912 and Ex. C ` 


of the 5th January 1913 from which it appears that the question 
of his dismissal was still to be settled in circulation.) Apart 
from this, it is not suggested that-he had ever been called upon 
to answer the charges in respect of which it was . proposed to 
dismiss him, and therefore, even if they bad purported to dismiss 
“him, such an abuse of the rules, of natural justice, it is well settled; 
would invalidate the distnissal in the case of an office of this kind, 
It appears that the managing member of the Temple. Committee 
sent proposals to the other members of the Committee to dismiss 


the 1st plaintiff which is a very extraordinary method ‘of conduct- 


ing -temple business of this, importance; -and before he had 


received answers from all the members took upon himself to inform . 


the plaintiff that he had been dismissed. The chairman had, in 


our opinion, no right to proceed in this.way, and one of the meii’ 


bers who replied, was fully justified in requiring that the matter 


should be further considered.. . We hold that the 1st plaintiff was | 


not properly dismissed and that the first objection fails. © 


‘The next objection: is that at the time the suit was WK 
the 7th and Sth defendanis-had been appointed trustees: of this, 
Devasthanam’ by the Temple .Committee. - That is- contested l 


on, ‘the other side, but we assume for the purposes of this ¢ case 
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that they. had been duly appointed. It is then said it was not 
competent to the Ist and 2nd plaintiffs to institute suit by them- 


‘selves without consulting the other trustees whom they have 


inipleaded as the 6th, 7th and 8th defendants. At one time there 
was a considerable body of authority in this court in favour of 
that view namely Parameswaran v. Shangaran 1, Puranathan 
Somayajipad v. Shankara Menon,2 Savitri Antarianam v. Raman 
Nambudri 8, Butin Maryil Raman Nair v. Narayanan Nambudri- 


‘pad 4, doubts were expressed as to the soundness of that view, 


and the question was referred toa Full Bench in Karattole Ed- 
amana v. Unni Kannan b. 


The Full Bench did not find it necessary to decide the general - 
question but based their decision on the terms of the Transfer of 
Property Act applicable to the suit which was a suit for redemp- 
tion. However since that time a view adverse to the view taken 
in the earlier cases has been expressed in a long series of cases 
beginning with Peria Karuppan v. Velayuthan Ghetti 6 which 
followed the decision of the Calcutta Full Bench in Pyari Mohun 
Bose y. Kedarnath Roy 7 and this was followed by one of us sitting 
on the Original Side in Rasu Mudaliar v, Veerasami Pillai 8 and 
subsequently the same view was taken by Benches of this Court 
in Kunhan v. Moorthi, 9 Malappurathi Nambi v. Chinnazhi 
Krishnan’ and quite recently in Narayanan Chettiar v. 
Lakshmanan Chettiar 11.` In- these circumstances having: 
regard tothe fact that all the later cases are practically agreed 
on this point, we must hold that this objection also must 
be overruled. I may mention that the same’ view has been taken 
in Biri Singh v. Nawal Singh12, 


The next question is whether the alleged payment to defend- 


` ants 6, 7 and 8 and settlement with them was valid and binding 


on the trust. We are quite prepared to accept the law as recently 
laid down in Ullattil Kulathil Nethari Menon v. Mullapulli Gop- 
alan Nairl8 that even one out of many trustees can receive 





1. (1890) I. L. R. 14-Mad. 489. 2. (1899) L L. È. 28 Mad. 82.. 
3. (1900) I. L, R. 24 Mad. 266. 4- (1902) I. L. R. 26 Mad. 461. 
5. (1908) I. L. R. 26 Mad. 649. 6. (1908) I. L. R. 29 Mad. 302. 
7- (1899) 1. L. R. 26 Cal. 409. 8. (1906) 18. M L. J, 495. 

9. (1910) I. L. R. 84 Mad. 406. . 10. (1911) 2. M. W. N. 537. 

11, (1915) 28 M, L. J. 57L. ` 12. (1896) I. L. R, 24 All. 226. 


18. (1915) 29 M. L. J. 290 at 297. 
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and give a good discharge for rent and'similar payments of income, 
if he has or is held out by his co-trustees as haying authority to 
- do so. There is no question in this case either OL” defendants 6, 


7 and 8 having had authority from the other trustees, the 


plaintiffs, or having been.held out'as having authority. The 
evidence is -that there had. been disputes between the plain 


tiffs and the 6th defendant’ out in consequence, it is alleged, ` 
of his conduct while he was in management of the trust, 


and in consequence of thoge disputes ‘the lst and 2nd 
plaintiffs had actually sent the notice Exhibit N 1, on the 13th 
September 1908 to the 2nd defendant giving him “notice not to 


pay to the Gth defendant but to paytothem. This was before the’ 
alleged: appointment of the defendants 7 and 8 as trustees. This . 
clearly amounted to a revocation of any authority | which. the 6th 


defendant previously had to receive the. rent on behalf of the 
general body of trustees. Subsequent to this the defendants 6, 7 


and 8 without any authority from the plaintiffs and without con- ` 


sulting with them sent 2nd defendant Exhibit II calling upon 
him to pay. the arrears of rent due, telling him not to pay to the 


minority, that is to say, the plaintiffs. In our opinion, assuming - 


that the 7th and 8th defendants. were trustees, these three trustees., 
had no, power in this way to usurp the duties of the trust and to. 


say that payment should be made to them. In the circumstances 
we do not-think that the 6th, 7th and 8th defendants had any 
‘authority to receive the rent, still less to enter into the settlement 
which is relied upon for the defendants. It is not necessary ‘to 
consider in this case whether ata properly convened meeting 2 
majority of the trustees might decide that payment should be 
made to them alone to-the exclusion’ of the other trustees, be- 
qause in the present case if isnot alleged that any such meeting 
had been held or any such proposal submitted to the other trustees. 


But it has been unnecessary. to consider whether the defendants - 


7 and 8 were really appointed trustecs, or whether the payment. 
was in fact made by the 2nd defendant to these defendants, a 
fact which is disputed by the plaintiffs : 


‘In the result, the appeal fails and must be dismissed with; 


costs. At the request of the appellants we- direct the decree to 


be varied by inserting that the payment is to be made to the Ist: 


plaintiff and the 6th defendant on behalf of the Devasthanam, 
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“PRIVY COUNCIL. 
{On appeal from the High Court at Calcutta]. 


Present :—V iscount Haldane, Lord Shaw, Sir John: age ` 
and Mr. Ameer Ali: i 


Dulhin Genda Kunwar : pgp Appellant. : 
Harnandan Prashad Singh and others as. Respondents. 


. Will—Eevecution—Social position of witnesses—Suspicion— Evidence—Note 
of evidence of proposed witness - — -Privileged from producticn — Non- production 
irrelevant. j 

Where the will was motone which, a Hindu gentleman, situated as the 
testator was, might not reasonably and naturally have made and there was nothing 
in the case to 'suggesb that the will had been forged or that the witnesses who 
gave evidence as to the preparation and as to the due execution of the will had 
cominitted perjury, their Lordships declined to accept the contention that the will 
should not be accepted as a genuine will because the witnesses to its execution, 
were not of superior position. In such a case something more than mere sispi- 
cion was necessary to make convincing an argument based on the social position 
of the witnesses. a 

Held, also, The notes of the evidence which one of the witnesses could give 
obtained from the witness by a person acting on behalf of the appellant and for the 
purposes of the appellant’s brief in the litigation as to the grant of the probate of the 
will was privileged from production and the High Court erred ia allowing their 
minds to be influenced in considering the evidence, by the fact that it was not 
produced. 


Appeal from a ‘Gaal and decree of the High Court 
dated Auguat 29, 1913 reversing a judgment and‘decree of the 
District Judge of Mozaffurpore dated July 28, 1909. 

The facts of the case are sufficiently set forth in their Lord- 
ship’s judgment. 

De Gruyther, K. O. and Sir W. Garth for ‘the appellant : => 
There was positive and affir mative evidence as regards genuineness 
of the will. The will was reascnable, natural and proper in its terms, 
The signature’of the testator was not challenged-and it-was only 


Suggested that he must hay signed a blank paper. The suspicions 


entertained by the High Court were based upon theories and 
suggestions: outside the case and unsupported by evidence. The 
will was not registered and there was some delay in production 
thereof. This was sufficiently accounted for by the grief the lady 
was in. It was drafted by Tajamimal, an honest Mahom- 
madan pleader who was known to the testator and the dcctor. 
It was-en ugh to saow that the will was reasonable and probable. 





* 2lst February, 1916, 
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Reference was made to Jagrani Koer v. Koer Durga Prosad 1 

Sir E. Richards, K. C. and A.M. Dunne for the Respondents 
submitted that the execution of the will was not proved. Thero 
was not a single independent witness who came forward to give 
evidence in support of the will. “The onus of proving the will 
beyond a reasonable doubt lay on the appellant and he has failed 
to discharge it. l 

Reference was made to Sree Ramchander Dey v. Gopaul 
Chunder Chuckerbutty 2, Chotey Narain Singh v. Oe Koer 3, 
- and Indian Evidence Act of 1872. 

De Gruyther replied. 

The judgment of their Lordships was dirda by 

Sir John Edge :—This is an appeal from a decree, dated the 
29th August, 1913, of the High Court at Calcutta, which set aside 
a decree dated the 28th July, 1909, of the District Judge of 
Mozufferpur granting probate of the will of cne Kishun Kishore 
Narayan Singh, of Sursand, who died in November 1905, The 
only question in this appeal is as to whether the will, of which 
the appellant has sought to cbtain probate, was executed by 
Kishun Kishore Narayan Singh or isa forgery. The appellant 
who propounded the will is the senior of the two widows of 
Kishun Kishore. The will which she BABAG is daled the 
15th November, 1905. 

Kishun Kishore was a zemindar living at Sursand, in the 
district of Mozufferpur: He was an elderly man, and had been 
twice married, but he had no issue by either of his wives, and he 
had no near agnatic relations. The caveators, who objected to 
probate of his alleged will being granted were distant cousins of 
his, with none of whom is it proved that Kishun Kishore had 
ever been on terms of intimate friendship. 

Kishun Kishore had- been originally a comparatively poor 
man, but at the time of his death the income of his estate 
exceeded 60,006 rupees a year, and it is stated that, contingently 
on his surviving certain widows, he was the heir to a still larger 
estate, 

On the 10th November, 1905, Kishun Kishore, accompanied 
by his two wives and certain of his servants and dependants, 


1. (1918) L. R. 411. A.808.c, 26 M. L.J. 153. 
9, (1894) L. R. 22 I. A., 12, 14,19. 8. (1866) 11 M. 1. A. 28, 
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went from Sursand to Sonepur io. attend the bathing fair there. 


`- He was suffering from dysentery, and cholera having broken out 


at the bathing fair, he becarne nervous as to the state of his 
health, and in the affernoon cf the 13th November he sent a” 


` man in his employment, named Mahbub Hossein, with a carriage 
for Major Gwyther, of the Indian Medical Service, who was the 


Civil Surgeon in medical charge cf the bathing’ fair at Sonepur, 
Major Gwyther found that Kishun Kishore was suffering from 


dysentery, and was weak ani much afraid of the disease and its 


consequences. Major Gwyther saw Kishun Kishore again at 
9 A. M, and at 5 P, M. on the ldth November, and between 
10 and 11 o'clock of the forenoon of.the 15th November. When 
Major Gwyther saw Kishun Kishcre on the morning of the 15th, 
Kishun Kishore, in Major Gwyther’s opinion, was not very 
weak, his condition was a good deal improved, and he 
was ina fit state of mind to execute any document. Major 
Gwyther did not notice any choleraic symptoms in the con- 
dition of Kishun Kishore. Major Gwyther did not again visit 
Kishun Kishore. He promised- Kishun Kishore to call again 
in the evening of the 15th if he were sent for. Major Gwyther 
has stated in his evidence that Kishun Kishore’s carriage did 
not call for him that evening at the time when he expected it, 
and, consequenily, thinking shat he was not required, he went to 
attend to another call, leaving instructions with his native servant 
that he should be sent for should his services be urgently required. 
Later in the evening Major Gwyther went to a ball, from which 
he was not summoned to attend to Kishun Kishore. Their 
Lordships accept Major Gwyther’s statement as correct, There 
is evidence, which their Lordsips see no reason to doubt, that a 
servant of Kishun Kishore was sent in the evening of the 15th 
to bring Major Gwyther to sse Kishun Kishore, and found that 
Major Gwyther was out, and that later, at about 1 o’clock in the 
morning of the 16th, when Major Gwyther was at the ball, Sham 
Behari Singh was sent to call Major Gwyther to Kishun 
Kishore’s tent; and Kishun Kishore was then conscious. Major 
Gwyther’s servant, probably -considering that Major Gwyther’s 
services were not urgently required by Kishun Kishore, did not 
inform Major Gwyther that ae had been sent for, The bathing 
fair having been broken up on account of the outbreak of cholera, 
Major Gwyther left Sonop: at10 a.M. of the 16th November, 


aN 
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“Kishun Kishore died, according to the evidence on behalf 
of his widow, the appellant, of dysentery at about 3 A.M. of the 
-16th November. According to the case of the caveator respon- 
dents, Kishun Kishore was su‘fering-from cholera in the fore- 


noon of the 15th November, and by midday of.the 15th was- 


unconscious and died of cholera at about 5 o'clock in the after- 
noon of that day. If it be true that Kishun Kishore was 
unconscious by midday of the 15th November and died that 
afternoon, the case for the appellant is a false case and the will 
which has been propounded was not executed by Kishun Kishore. 


As: translated, the will which, has been propounded is as 
. follows : — 

“Iam Babu Kishun Kishore Narayan Singh, son of Babu Bhagwat Narayan 
Singh deceased, by caste a Pachhmia Babhan, by occupation a zamindar, inhabi- 
tant and parb proprietor of mouzsh Sursand, pergunuah -Basautar, thana Pupri, 

, Sub-Registry Parihar, distriot Mozufferpur. , 

| ET the: declarant, have, ab” present, two wives, viz., Dulhin Genda 
Kinwar and Dulhin Dhanwanti Kunwar, and a Dattak son Babu Ghand- 
Yeshwar Prashad Narayan Singh alias Earamhaasji, living. For sometime 


past I. kept the said adopted son with me and “brought him up and. 


maintained him, and,‘ in consultation with and with the consent of ‘the two 
wives, I, with my first wife, took him in adoption in the Dattak form on the 24th 
Jeth, 18129, F.S;, from Babu Sarju Prashad Narayan Singh, father of Babu 
Ohandreshwar Prashad Narayan Singh, alias Paramhansji, aforesaid, according to 
the Shastars after performance of the Dattak Homa, &c., with all attendant rites, 
and 1 with my two wives have come to the Harihar Chhatar fair at Sonepur for 
- the performance of Kartik Ashnan, and Iam now unwell, and therefore I consider 
it proper to make in my lifetime some. provision regarding my properties as per 
details given balow. I also had a mind from before to executé a will. Therefore I, 
while in a sound state of body and mind, without being pressed and induced by 
anyone, make this will according to the details given below. But be it known that 
I, the declarant, myseli. bhall remain in possession of all the properties during my 
lifetime, and after my death the management of my properties.shall be made and 
the possession thereof shall be held according to the directions given below. 


“1, Whatever properties I have at present are not my ancestral ‘properties, I 
have inherited them as an heir from other gotias, and so they are considered as 
my self-acquited properties. Iam fully competent to make arrangement, there- 
fore, in any manner I think proper. I therefore appoint my first wife, Dulhin 
Genda-Kunwar, as exeoutrix. The said executrix shall manage all works according 
to the directions given below. 


9. Lhavé ancestral Thakurji in my house. His Sewa; Puja,- Sameya, and - 


Bhograg shall continue to be performed in the same way as have continued to-be 
- done at a cost of 1,200 rupees annually from the income of the.estate. 
“** 3, All the expenses required for maintenance, education, Janeo, ~ marriage, 
&o:, of Babu Chandreshwar Prashad Narayan Singh, alias Paramhansji, aforesaid, 
shall be defrayed- from the income of my estate. , After his marriage, the ‘said 


Babu Chandreshwar Prashad Narayan Singh, alias Paramhansji, shall, during: 
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the lifetime of my (last surviving wife), continue to receive -400 rupees per month 
from my estate to meet his necessazy personal expenses. ` 


_ “ My two wives shall, in equa. shares and in life-interesb, be Maliks of and 
.be entitled to, the income of tha essate left after deduction of the above-mentioned 
expenses and the Government demands, But they shall have, no right whatever 
to make sny alienation, They shall get their respective names recorded in equal 
shares as their life-interest in the Government and the Zamindati Sherishta, If 
there be any misunderstanding between the two wives, they shall have no right to 
divide my estaté between'themselves On the contrary, my second wife shall in that 
case be competent to take and apprcpriate she.income in proportion to her share 
from the said exeoutrix after deduction of the aforesaid expense3, and after the 
death of the said executrix, Dulbin Dhanwanti Kunwar, my second wife, shall be 
competent to take annually her-moisty share of the fixed income from the persen | 
managing my estate after deduction of the expenses mentioned above. | After the 
death of any of my wives, Babu Chandreshwar Prashad Narayan Singh, alias 
Paramhansji, aforesaid, shall be absolute proprietor of the moiety share of my wife 
who dies first, and after the death of my two wives, the said Babu, ie., Babu 
Chandreshwar Prashad Narayan Singh, alias Parambansji, shall -be absolute 
proprietor of the entire estate, , 

6. ' Babu Chandreshwar Prashad Narain Singh, alias Parambansji, aforesaid, 
is now about 5 years old. Heshsll remain during his-minority under the pro- 
tection óf my first wife, who shall bs his guardian If my first wife dies during - 
the minority of the said Babu Chandreshwar Prashad Narayan Singh alias Param- | 
hangji, then-my second wife, Dulhin Dhanwanti Kunwar, shallbe the guardian, 
and the management of all the properties shall remain in the hands of my second 
wife till the said Babu Chandreshwa: Prashad Narayan Singh alias Paramhansji, 
oomes of age, and she, my said second wife, shall manage the properties with the 
advice of Babu Sarju Prashad Narayan Singh who ts my relative, and shall not 
unnecessarily contract any debt on the properties of the said minor. ana 


“6, Should the said Babu Chandreshwar Prashad Narayan Singh, alias 
Paramhansji. die childless within saventy-five yéarsafter my death, then the other 
gons of the said Babu Sarju Prashai ‘Narayan Singh, who are now in existence 
and may remain alive til) that time, shall have possession of the entire properties 
as absolute proprietors and legal heirs.. But from the date of the death of the 
gaid Babu Chandreshwar Prashad Nevayan Singh, alias Paramhansji, the expences 
for the maintenance, education, marriage, &c., of the sons who may be living at 
that time shall be defrayed by the said executrix from my estate. 


“7, My both wives have all along been faithful and - obedient to me, and: 
they are still so, I havesometime ago already giver some properties to my first 


- wife, DuJhin Genda Kunwar, in absclute proprietary right under a deed of gift, and 


as to-Dulhin Dhanwanti Kunwar, my second wife, I had a mind to give her also 
some properties of the annual income of 5,000 rupees in absolute -proprietary 
right, but I could not till now execute any deed in that respect. If'my life is 
spared I shall myself execute any deed, and in case of non-execution of the same 
during my lifetime, I hereby, direct, permit, and authorise my first wife, Dulhin 
Genda Kunwar, to give to my second wife properties of the annual income of 5,000 
rupees in absolute proprietary right, in such mouzahs and such places as she may 
think proper, and to execute some deed in that behalf. 

“ig, As to Babu Ram Bahadur Singh Mokhtar, son of Babu Ajodhya Singh, 
inhabitant of Chapra, pergunnah -Tariani, who is my well-wisher, and devoted 
and faithful to me, my earnest desize is to give him some properties in absolute 
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right in lieu of his aforesaid services, but up to this time I have not concluded 
any such transaction (executed any. deed)” If I survive I shall myself execute (a 
desd), and if I cannot do so in my lifetime, I hereby direst, permit, and authorise 


the said executrix of my estate to give, according to my direction and permission- 


to the said Babu Ram Bahadur Singh any mouzah of the annual income of 300 
ar 400 rupees in absolute proprietary Here and. execute any. document in that 
behalf. . i : - 

‘9, There are several persons wto are my well-wishers and sympath inaa 
whom I wished and promised to give some money as reward in the probate case of 
Dulhin Jagatrop Kunwar, petitioner, against myself, objector—a faot which is 
known to the said Babu Sarju Prashad Narayan Singh. Up to this time I have 
not paid them anything. The said executrix shall also pay them from my estate. 
Therefore, I execute this last will so that it may be of use when required. 

“ Dated the 15th November, 1915. 

‘ The will executed by me is correct. 
“BABU KISHUN KISHORE NARAYAN SINGH. 
“ By my own pen. 
“ Witnesses — _ ; 
"© Rhakhan Jha, Purohit, inhabitant of mouzah Kalyanpatti, otherwise called 
Korlahi, pergunnah Basautar. By my own pen. 

“Sham Behari Singh. inhabitant of mouzth Basabiput; : pergunnah ‘Rati. 
By my own pen. 

“ Mewa Lal Das, inhabitant of mouzah Basantpur Pakri, pergunuah Mahila. 
By my own pen.” 

“ Mukti Parihast, inhabitant of mouzah Buthra Khutauna pergunnah Bhala. 
By my own pen. 

“ Mahabir Prashad Pandoy, inhabitant of mouzah Sursand Paladin By 
my own pen. 

“Syed Tajammul Hussain, pleader of Munsiff’s Court; Hajipur By my 
own pen, 

. “Udit Singh, inhabitant of mouzah Ghataro Toke | Megha Dih, Porgunnah 


Bisara. By my own pen. 
“ Dalji Pattaok, inhabitant of Masuria, pergunnah Madhal, district dalai; By 


. my own pen. 
-Writer of the Will :— 


« “Mahbub Hossein, inhabitant of mousah” Bakhri Subain, Chakla Garjent, 
ian nah Bisara. 
-““ Read over and explained by me to the executant.” 


On behalf of the caveators, respondents, it is alleged that 
the witnesses who were called to prove the execution of fhe will 
which ‘has been propounded have givén false evidence, and that 
Kishun Kishore did not infact execute the will. On behalf of 
the caveators, it has. also been contended that Chandreshwar 
Prashad never was in fact adopted by Kishun Kishore, and 
that it is to be inferrel that the alleged will is not a genuine 
will, as it, according to the caveators, contains a false state- 
ment that Chandreshwar Prashad had been adopted, which 
a pious Hindu, -such as Kishun” Kishore, was, would, not 
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have made; also it has been the.case of the cavestors that the 


. will should not be a¢cepted as a genuine will of Kishun Kishore, 


as it had not been prepared by a lawyer of position, had not béen 
witnessed by any independent person of position, such as the 


“Owner of a considerable zamindari or a Government official, had 


not been registered, and had not been publicly put forward until . 
the 22nd December, 1905. It-was also contended on behalf of. 
the caveators that. a pious Hindu would not have made such a 


' disposition of his BEDAN as that contained i in the sixth clause of 


he will, ` a | a 


All the attesting witnesses. except two, one SE ohom hind 
died and the other of whom was too ill to appear, were called 
on behalf of. the appellant, and spoke to the dae execution of” 


. the will. Of the witnesses who gave evidence as‘to the execu- 


tion of the will one was Tajammul Hussain, a pleader, of Hajipur, f 
and another was Mabbub. Hussain, who -assisbted” Tajammul 
Hussain in drafting the’ will. Tajammul Hussain apparently 
knew little about the drafting of wills and less about Hindu law; 
he was an old Mahommedan pleader with a character as an 
honest man, which, so far as their Lordships can see from the 
record, was above suspicion. Mahbub Hossein, part of whose 
duty in- the employment of Kishun Kishore was to attend to- 
the litigation in which Kishun Kishore was from- time to time 


` concerned, apparently took the leading part in drafting the will, 
‘Neither’ Tajaminul Hussain nor Mahbub Hossein could be 


regarded as a lawyer-skilled’in the drafting of Hindu wills. But 
regard must be had to the circumstances under’ which they . 
were employed to draft the will for Kishun Kishore. “On the 


14th November Kishun Kishore was in a nervous ¢ondition 


as to the state of his health, and fearing that he was sufféring 
from cholera, tried to obtain the assistance of Jogendar Mookeriji, 
a pleader, of. Mozufferpur, whom he regularly employed, but, 


_ the services’ of Jogendar Mookerji could not be obtained, as . 


he was in Calcutta, and Kiskun Kishore then directed Mahbub 


” Hossein to send for Tajaroniul Hussain. It is said that there 


were other pledders of posision who might have been called 
in. Whether there were any pleaders of positicn whose services 
were then available their Lordships do not know, but men who 
believe that they are suffering from cholera and are. ‘anxious to - 
make their wills are more likely to send for a pleader whom they 

. t z 
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“do know than to sai in quest of other pleaders whose services 
-may or may not ‘be available. However that may be, Kishun 
Kishore sent for Tajammul Hussain, and at 7 o'clock of the morn- 
ing of the 15th November Tajammul Hussain was brought .to 
Kishun Kishore. 


An attempt was made on behalf of the caveators to prove 
that Mahbub Hossein was at Mozufferpur, and not at Sonepur on 
the 15th November, and thus to discredit all the evidence as 
to the preparation and the execution of the will. The attempt 
failed in the Court of the District Judge, but it succeeded in the 
High Court, where the learned Judges who heard the appeal came 
to the conclusion that it was probable that Mahbub Hossein was 

not at Sonepur. at all on the 15th November. Major Gwyther 
was an absolutely independent witness, and his evidence puts it 
-beyond a doubt that wheh he saw Kishun Kishore after 10 a. m. 


on the 15th November, Mahbub: Hossein was writiag in the tent - 


in which Kishun Kishore was. Major, Gwyther knew Mahbub 
Hossein, as it was Mahbub Hossein who had brought him in 
Kishun Kishore’s carriage to his tent in the afternoon of the 18th 


November. Mahbub Hossein left Sonepur for Mozufferpur.in © 


the evening zi the 15th November. 


An aitem was made on behalf ‘of the caveators to have 
the question as-to the adoption of Chandreshwar Prashad 
formally raised and decided in this case. Although the question 
as to the alleged adoption is not one which could be excluded 
from consideration by a Court when considering whether it is 
probable that the will is a genuine will or a fabrication, it could 
not be tried as a material and vital issue on an application for a 
grant of probate, the necessary parties to such an issue not being 
before the Court. Further, a finding either for or against the 
adoption would not be decisive as to whether the will which was 
propounded was a genuine will or-a fabrication. The District 


Judge before whom the application for. the grant of probate first . 


came rightly declined to frame an issae as to the alleged adoption. 

The caveators were, however, not precluded fron questioning the 

adoption of Chandreshwar , Prashad. They cross-examined at 

great length and very fully some of the appellant’s witnesses on 

the subject, and they called evidence in an attempt to disprove the 

alleged adoption. Their Lordships have been pressed to take into 
82 
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~ their. consideration, on the question as to ` whether the willis a - 


genuine will or a forgery the evidence as to the adoption, all 
that their Lordships need say is that, having regard to the evidence. 
brought out by the cross-examination of witnesses for the appellant, 
and having regard to the evidence of the witnesses who were 
called by the caveators:‘to prove that Chandreshwar Prashad was 
not adopted, they see no reason fo doubt that Chandreshwar 


' Prashad was adopted by Kishun Kishore. 


The provision made by the will for the wives of Kishun 
Kishore, and the provision made for Chandreshwar Prashad do 
not appear to their Lordships to be unreasonable, or such asa 
Hindu gentleman situated as Kishun .Kishore was might ‘not 
reasonably and naturally have made. He was apparently an 
affectionate husband, and he desired that Chandreshwar Prashad ` 
should enjoy the advantages of having been taken by him in. 


- adoptionas his son. The provision in the 6th -clause of: the 


will to take effect in the event of Chandreshwar Prashad 
dying childless within seventy-five years after Kishun Kishore’s 
death was doubtless unusual, as by the 6th clause Kishun Kishore 


“intended that, in the event mentioned in that clause occurring, 


the property should pass toa family: which does not appear to . 
have been related in blood to him, but it must be remembered 
that he had no near relatives in blood, and he may reasonably 


. have desired to confer-a benefit on blood relations of his senior 


wife in the event of his adopsed son dying without issue within 
75 years of his own death. It is not.necessary in these probate 
proceedings to decide what is the effect in law of the provisions | 
in the will to which their Lordships have referred, but they fail 
to see that the will was nota will whicha Hindu gentleman 
situated as Kishun Kishore was might not reasonably and natu- 
rally have made. Under these circumstances, and there being noth- . 
ing in the case to suggest thak the will had been forged or that 
the witnesses who gave evidenze-as to the preparation, and asto the 


_due execution of the will had committed perjury, the contention 


that the will should not be accepted as the genuine will of Kishun 
Kishore because’ the witnesses -to its execution were not of a 
superior position is not sounc and is contrary to the view of :the 
law as expressed by this Board in Chotey Narain Singh v. Mussa- 
mat Ratan Koer 1 and more recently in Ji agrant Koer v. Kuar ` 
1, (1894) I. L. R. 22 I. A.24. 





` Durga Prasad 1. Something more than mere suspicion is necessary 


` insuch a case to make convincing an argument based on the social 
position of the witnesses. If the will had been executed at Sursand 
where Kishun Kishore’s home was, it is possible that he might, by 
way of precaution, have obtained as witnesses - to his will some 
neighbours of a supérior elass, but this will was executed at Sone- 
pur in the confusion which must have resulted from the out- 
-break of a severe epidemic of cholera, and the breaking up 
‘of the bathing fair by the Government’s orders in consequence 
‘of the cholera. The attesting witnesses were such as one 
would reasonably expect to be available on the occasion. 
It had been intended to get “Major Gwyther to attest the will in 
the afternoon of she 15th November, but owing to some delay in 
sending Kishun Kishore’s carriage for Major Gwyther, that officer 
` did not know that his attendance at Kishun Kishore’s tent was 
‘required that afternoon, and he did not attend. 


Having regard to the circumstances that Kishun Kishore 


died at Sonepur and to the grief of his widows caused. by his 
death, their Lordships attach no importance to the fact that the 
‘will was not registered, or to the fact that the will was not present- 
ed to the Court until the 22nd December.. If there was any 
reasonable cause for doubting the evidence as to the execution of 
the will the delay in presenting the will to the Court’ might 
possibly raise some suspicion as to the genuineness of the will, 
but their Lordships are satisfied on the evidence that the will 
which has been propounded i is the genuine will of Kishun Kishore. 


The District Judge, after a caveftil consideration of the 


evidence’and of the probabilities of the case, granted probate of. 


-the will. The learned Judges of the High Court in appeal set 


aside the decree of the District Judge on what appears to their. 
Lordships to have been mere grounds of suspicion, which were 


not justified by the evidence before them. The learned Judges 
apparently allowed their minds to be influenced in. considering the 
evidence by the fact that a note of the evidence which Major 
Gwyther could give was not produced in Court for the information 
of the caveators, That note was obtained from Major Gwyther 
in 1906 by Mahbub Hossein, acting on behalf of the appellant, 
and for the purposes of the appellant's brief in this: litigation as 
to the grant ‘of probate of the will. It was a note which was 

1, (1918) T, D. R. 41 I. A. 80, í a 
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privileged from production, and which the caveators were not enti- 
tled to see, f 

h The material facts, as taeir Lordships on the sidence find 
them, are as follows :— 

Kishun Kishore, after kis arrival at Sonepur, having become 
nervous as to the state of his health, decided to make a will as 
goon as possible, and with that object sent a messenger, Sirdar 
Singh, on the 14th November to Mozufferpur to bring to him at 
Sonepur, Jogendar Mookerji, the pleader of Mozufferpur.. The 
messenger returned to Sonepur about midnight with the informa- 
tion that Jogendar Mookerji was at Calcutta: Kishun Kishore, 
on being informed that Jogendar Mookerji was absent from 
Mozufferpur, directed that a telegram should be sent to him; and 
that in the meantime Tajam-nul Hussain, whom he knew, should 
be sent for. Tajammul! Hussain lived at Hajipur, not far from 
Sonepur. Mahbub Hosseia thereupon sent Udit Singh for 


‘Tajammul Hussain, who was brought to Kishun Kishore early 


on the morning of the 15th November. After the arrival of 


‘Tajammul Hussain, Kishun Kishore gave to him his instructions 
for the preparation of his will. and Tajammul Hussain, with the 


assistance of Mahbub Hosseia, who acted as the scribe, prepared 
a draft will. Mahbub Hossein was making a fair copy of the draft 
in Kishun Kishore’s tent when Major Gwyther called on the 
morning of the 15th. That fair copy was read oub to Kishun 
Kishore, and, having been approved by him, he at about 1 o'clock 
in the afternoon of the 15th November executed it as his will in 
the presence of several persons, who'signed the will as witnesses. 
The will which was so executed by Kishun Kishore is the will 
which has been propoundeé. Kishun Kishore was, although 
physically weak, quite capable mentally and physically of making 


thewill. His testamentary capacity is not now disputed. Kishun 


Kishore died about 3 A.M, onthe 16th November. 

_ Their Lordships will kumbly advise His Majesty that ‘the 
appeal should be allowed, and the decree of the High Court’ 
should be set aside with costs,and the decree of the District 
Court should be restored. . : 

.., The respondents’ must psy the dag of this aaa 
- . Solicitor for Appellant :—Barrow, Rogers and Nevill. 
Solicitors for Respondens :-—Wathins and Hunter, 
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f PRIVY COUNCIL. es I 


Present :— Viscount Haldane, Lord Pii, Sir John Fägs 
and Mr. Ameer Ali. 


[On Appeal from the High Court at Allahabad. 


Adwaitya Prasad and others Ta Appéllants* 
v. l 
‘Baldeo Das and another ... Respondents. 


Hindu Law—Will—Self acquired property—Verbal power to adopt—Widow— 
Testimony af —Unshaken in cross-exaniination—Probavilities-—Practice — point ‘not 
argued in High Court, : 

A gonless Hindu separated from his brothers and in possession of large self- 
acquired property, made a will by which he gave his widow his entire estate for 
life in the event of his dying without a son, and appointed several persons as execu- 
tors. Subsequently the widow adopted a son of her husband’s nephew (brotber’s 
son) alleging that she was’ verbally. giyen power to adopt by the testator. Two 
points having been argued bafore the Tritl Judge, viz., (1) whether the adoptea 
could validly become the testator’s son by virtue of the will and (2) whether the 
widow had authority to adopt, the first point of which was not argued in appeal : 


Held, reversing the judgment of the High Court, that having regard'to the 
balance of testimony of five respectable persons not shaken in cross-examination, 
(though the widow was not called as a witness by either party) and the probabilities 
of the case, the widow was given power toadopt; held, further, that the first point 
not argued on appeal in the High Court could not be raised before the Privy Council. 


“Appeal from a judgment- and decree of the High Court dated 


August 5, 1912 reversing a judgment and decree of the Court of 
the Subordinate Judge of Benares dated September 21, 1909. 


The facts of’ the case- are suticionthy set forth in their - 


Lordship’ s Judgment. 
Dunne appeared for the Appellants. » 
De Gruyther, K. C. with him Dube for the Respondents. 
The judgment of their Lordships was delivered by- 
Viscount Haldane :—Raghunath “Prasad, a Hindu mahajan 


and dealer in money, in the City-of Benares, died on the 11th . 


February, 1895, leaving property, partly ancestral- but mainly 
acquired, of the value of over three lakhs of rupees. He.was 
about 50 years of age ‘at the date of his death. He had married 
three times, and his third wife and a daughter by her survived 
him. He had no son by any of the three wives. Until the end 
he appears to have been hopeful that a son might be born to him 
who would perform for him the posthumous ceremonies which 
the Hindu religion enjoins. Nearly seven years after his death, 
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his widow by deed adopted to him a boy of about five years old. 
The only question left iw this appeal is whether the dead man 
gave her autkority to make the adoption. It is a question of fact, 
and the answer. depends on what reliance ought to be placed on 
the testimony of certain witnesses. 

On the 25th November, 1895, Raghunath Prasad executed 


- a will. Befcre referring to its terms, which are material in 


estimating the probabilities on the question of the authority to. 
adopt, it is cecessary to state what were the relations of the 
testator to otker members of his family.’ He had three brothers, 


‘and from these he had separated, so that the family had foi 
some time ceased to be joint. He had a nephew, Jadunath ` 


Prasad, the scn of a younger brother, and several ‘sisters, one of 
whom had ason,.the respondent, Baldeo Das The surviving 


‘one of the tes ator’s wives, afterwards his widow, was named 


Musamniat Seraswati Bibi. She is a respondent in this appeal. 
The nephew cadunath, who lived in the house next door to the 
testator, wasa young man of doubtful character, by his own 
testimony in tae witness-box given up to dissipation. He had 
squandered hs fortune, and the testator had no confidence in 
him. Inthe respondent, Baldeo Das, on the other hand, he 
obviously had confidence. Indeed, Baldeo and his family lived 
in the same keuse with him. ag 


Turning to the will, the testator begins with a narrative of his 
family history He goes on to make a very modest provision for 
his surviving Gaughter. He then leaves the bulk of his property | 
to his wife, bus in afashion which, as is subsequently made plain, 
gives her only a life interest. He puts her under restrictions ` 
which are designed to prevent her from visiting the members of 
her own family. As she is young, he appoints guardians to see 
that she regulates her conduct, and behaves as becomes a “ parda- 
nashin” lady. If she violates the injunctions of this will she is 
to forfeit all right to enjoyment of the property, and is to be 
lodged in a suisable house and put on an allowance of 50 rupees 


_amonth. He then goes on to refer to his family deity, an idol 


named Sri Girrajji, the Thakur particularly worshipped by him. 
He dedicates to this idol the house in which it is located, and 
makes full provision for its maintenance and continued worship. 
He gives directions as to his funeral ceremonies, gaya and shradh, 
and. says that these funeral ceremonies are to be performed by 
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his-nephew, Baldeo Das, or, if he cannot officiate, by Chatarbhuj 
Das, another son of one cf his sisters. His nephew, Jadunath, 
by reason of his profligacy and irreligion, is not to join in any 
of the ceremonies. He then directs. the payment of various 
legacies and annuities. He goes on to provide that, if Jadunath, 
with whom he has severed all connection, falls, as he probably 
will, into want, he is to be supplied with food and clothing, but 
adds that he is excluded from all rights. The executors are not 
to allow him to visit their houses, and all connection, with him 
is to be severed. It appears from the tenor of the will that the 
persons whom he appointed as guardians were intended to act as 
executors along with the widow, and they ultimately proved the 
will. “It remains to refer to its concluding paragraph. The 
material part of this paragraph was in these terms :— 

“ The will now made is only for my Wife. If, by the grace of God, a gon is 
born to her, he will be the sole executor, donee, and owner and my wife aforesaid 
shall be his. guardian in thesame way as the other guardians whom I have 
appointed. If my wife dies and the male issus also does not survive, all my estate 

. will be owned by Sri Girrajji ” [the Thakur]. _ 

It will be observed that the will contains no power to dp 
ason. 1t will also be observed that if was made more than two 
months before the testator’s death. He had’ been suffering for 
some time from phthisis, a disease which appears to have become 
acute at the end, and to have caused his death, but it is not clear 
that he knew the nature of kis disease, or realised the approach 
of danger at the time when h+ made his will, From the hope 
expressed that he might still have a son, and other expressions 
used by him in the document, it is doubtful whether he regarded 
himself as even near his end when he made the will. Up to just 
before the last his medical adviser was a native hakim, and it is 
` not clear that either the nature or gravity of the disease from 
` which he suffered had been made plain to him, Later on, when 


be learned his real condition, he may well have altered his mind 
and desired to provide for an adoption. If he could bring himself’ 


to contemplate a son of J adunath as a possible adoptive-son, such 
a son of a brothers son would be the person most suitable to 
fulfil the obligations which exist according to Hindu tradition. 
Jadunath cannot be regarded asa reliable witness, but when he 
says that Mr. Straight, the superintendent of police, sent him to 
see his uncle in the interval between the will and the death of the 

latter, and that he began to be received by him after the interview, 
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it is at least possible that the statement may not be without 
foundation, and that the testator’s feelings became i in consequencé 
of the interviews somewhat softened. 


The question whether, assuming authority to adopt to have 
been given to the widow, tke adoption of Jadunath’s son would 
make him a son of the testator capable of taking under the 
terms of the will, was raised before the Judge of first instance. 
He decided the point in favour of the adopted son, and it was 
not argued again in the Cotrt of appeal and cannot be raised now. 
As has already been said, the only question to be disposed of is 
whether the testator, just before his death, gave to his widow the 
alleged authority to adopt. It is ndtin dispute that a son was 
born to Jadunath in September 1898, some two and a half years . 
after the testator’s death, and that more than four years later, by. 
deed dated the 30th January, 1903, the widow formally adopted 
him as her own and her lata husband’s son. Her delay may be 
accounted for by hesitation to give up personal benefits to which 
she was entitled so long as there was no son. 


~ The-story of the alleged authority t6 adopt is the subject of 
acute controversy, The Indian Judge who tried ma case, the 
Subordinate Judge of Benares, decided for the version of the 
appellants. - All the-witnesses except one had been before him 
in the box, and he believed their evidence and rejected the very 
different story put forward by the respondent Baldeo Das and 
his witnesses, . The High Court at Allahabad, on the other 
hand, consisting of Sir Henry Richards, C. J. and Tudball, J. 
disbelieved the appellant’s version, and accepted that of _Baldeo 
Das. This conflict of opinion has imposed on their Lordships 
the necessity of giving close consideration to the details of the 
evidence. The acceptance or rejection of the testimony put for- 
ward on each side must depend on two considerations. The first 
question relates to the form of the evidence itself, and the charac- 
ter of the witnesses who gave it. The second is as to the ante- 
cedent probability of the evidence actually given. Their Lord- - 
ships now proceed to the first of these questions. 

At the trial the plaintif® was Baldeo Das, who was, as has al- 
ready been stated, one of the executors, and wag also a trustee under 
the will. The defendants were the minor, the adopted son Adwaitya 
Prasad, Musammat Bibi Saraswati, the widow, and the remaining 
executors or trustees, either original or subsequently appointed, 


ad 
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-Motichand, Kesho Das and. Dwarka ‘Das. The widow was’at 
first named as guardian.ad litem to the minor, but on its being 
alleged that she was colluding with the. plaintiff Baldec Das, the 
natural mother of the minor, Musammat Gajjo Bibi was appoint- 
ed guardian in her place. Musammat Saraswati originally put 
in a written statement to the effect that she had lawfully adopted 
the minor, but ata later stage she appears to have gone over to 
the side of Baldeo. She had obviously a certain motive for doing 
this, for her position as taking for life under the will. would have 
been impaired, under the terms of the final clause of the will, had 
her adoption been operative. ` It was alleged by the plaintiff that 
she ‘had at the earlier stage been under the influence of Jadunath, 
and in collusion with him put forward the story of the adoption. 
The other side subsequently took the view that she had come 
under the influence of Baldeo Das. She was called by neither 
side as a witness—an omission which appears under the circum- 
stances to have bean j justifiable on the part of both sides—and 
she has now been made, ‘along with Baldeo Das, a respondent to 
the appeal, which is that of the other defendants. 
The suit was for-a declaration that the adoption was invalid. 
It appears that the executors had disagreed, -partly about the 
management of tke estate and partly about the adoption. One 
of them, who is now dead, Chhatarbhuj Das, sided with Baldeo. 
He and Baldeo had filed objections to an application in 1903 by 
the widow to be appointed guardian to the minor after, she had 
formally adopted him : they took among other points what Baldeo 
now urges, that there was no authority for the adoption. The 
Subordinate Judge of Benares, however, appointed the. widow, 
but without, as far as can be seen, deciding the question whether 
the son was adopted to the testator as well as to the widow. The 
family generally appear to have throughout held the view that the 
adoption to both was valid. 


Evidence in support of their allegation of authority -to 
adopt was given in the first instance by the defendants, on whom 
the burden of proving it lay. They put into the box tive witness- 
es, all of good position, who deposed to having been present in 
the testator’s bedroom very shortly before his death on. 11th 

, February, 1895, when verbal authority to adopt was said to have 

-been.given. There are some discrepancies of. a minor kind i ja 

their stories, but one that, in tae opinion of their Lordships, are 
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important, or r that are surprising in accounts of a ‘conversation 


which. took place thirteen years before . the evidence was given, 
They all agree in saying that Musammat Saraswati, being a par- 


.danashin lady, was summoned by the testator, her husband, to 


come into the room where ae lay, and sit behind a curtain in order 
that he might give her instructions. They further agree that he 
informed her that if Jadunath should have a son born to him she 
might adopt him. Some of them say that-he added that if Jadu- 


-nath should have no son she might Babi any boy of the tentaron: s 


family. $ 
Taking.these five witnesses severally, the first was Dr. Ganga 
Singh, a civil surgeon who had retired on a pension. He had, 
before he retired, received from the Government the title of Rai 
Bahadur, and was a man of some standing and property. He had ` 
been in charge of the Prince of Wales’s Hospital. He explained 


- that he was on friendly terms with the testator, but had been 


called in by him only towards the end. He saw the -dying 
man three times. On the last occasion he was clearly dying 
and could not speak. But when he saw him on the second 
occasion, shortly before his death, he told the testator that 
he wasvery ill and probably would- not recover. Dr. Ganga 
Singh then went on to say this: “He then called his wife 
from another room to behind a curtain which hung up close to 
him, and said:‘ The doctor says my illness is serious. I havea 
nephew ; if a son be born tc him, you may adopt ‘him, in order 
that water and cakes may ke offered to me.” The- witness was. 
unshaken in cross-examination. The suggestion was made that 
there had been a quarrel between him and Baldeo Das about a 
druggist’s shop, occupied by his brother-in-law, one Khem Singh, 
from which Baldeo had threatened to have the latter ejected. Dr. 


‘Ganga Singh declared that he knew nothing about the matter, and 


that he had no share in the shop.. Their Lordships agree with 
the Subordinate Judge who saw this witness and with the High 


Court in thinking that on this ground there was no reason to 


‘doubt his testimony. 
The second of the five witnesses called by the defendants as 


to the authority to adopt was Kali Das Mitter, an Honorary 
Magistrate and a Municipal Commissioner nominated by the. 
Government. Hetoo knew the testator, who was his fellow- 


“magistrate, well. He had gone to see him, and was present at 
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the conversation described by the doctor. He-confirms the 
doctor’s account of the material point of the conversation, and 
was not shaken on cross-examination. 


The third witness was Dwarka. Das, one of the trustees of 
the will. He wasa silk manufacturer and a man of substantial 
property. He says the testator sent for him and told him that 
he had done so in order that in his presence he might give his 
wife permission to make an adoption. He then gives an account 
of what passed, which is substantially the same on the material 
points as that given by the two preceding witnesses. 


The fourth witness was J ugal Kishore, an owner of. 


zamindari property of considerable extent. His evidence about 
the conversation and the authority to adopt was similar in all 
material respects to that of the three preceding witnesses. He 
says that the testator told him that he wished him to bear wit- 
ness to the fact that he had given the authority. 


The fifth witness was Kesho Das,- who was examined on 
commission. He.stated that his occupation was .zamindari and 
banking. His property appears to have been substantial. He 
confirms the account of the authority. He added that the 
testator said to him that he had written a will to frighten 
Jadunath, whose conduct was very bad, and that perhaps the 
fear of it might bring him to the right path. Ik is possible that 
the testator said this, but the occasion was thirteen years before 
the witness gave evidence, and much turns on the exact words. 
Their Lordships do not attach much importance to this part of 
Kesho Das’s evidence, but they see no reason to question the 
accuracy of his recollection of the general direction given about 
adoption. All the witnesses agree that the testator was in full 
possession of his faculties. 


he evidence on the crucial part of the case called on the 
other side was that of three witnesses, Baldeo Das, the plaintiff 
himself, Gobind Das, and Narain Das. Baldeo, “who. was the 
testator’s sister’s son, says that the testator treated him like a son, 


and that he and his family lived with him until -his death. He - 


speaks of the vicious life of J adunath. He declares that the 


testator never had confidence in Dr. Ganga Singh, and that during . 


his illness the latter never visited him. He further. asserts that 


Kali Das Mitter never visited him, nor Dwarka Das, nor Jugal - 
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Kishore. Of the remaining one of the five witnesses, Kesho Das, 
he makes no mention, He goes on to say that the testator called 


Harakh Chand, Chhatarbhuj Das, Jagarnath Das, Kishan Das and ` 


, told them there was no hop3.of his life, and asked them to open 
the will, which had been deposited in the Judge’s Court, and have `- 
it registered and act accordirg to it, aad that all of them said that- - 
they would act accordingly if he did not recover. He admits, .- 


what is significant, that the expenses of the minor were entered - 
in the accounts of the estate and paid out of it. Of those whom . 


he names as having . been ‘present when the testator gave the _ 


alleged directions, two, Earakk Chand and Chhatatbhuj Das 
have died, and the other two-were not called as witnesses. 
It will be observed that Baldzo, in his statement in the box, deniés 
that Dr. Ganga Singh was ever called in, and asserts that neither 
he nor the other witnesses for the minor ever saw the testator 


during his last illness. 


Baldeo Das called two witnesses, Gobind Das and Narain Das, 
neither of whom gave satisfactory confirmation of his evidence. 


Gobind Das even says that he regarded the minor as the adopted : 


son of the testator, because the widow adopted him; and Narain 


Das says that he saw the testator just before his death, and that | 
there was a talk as to whether or not adoption should be made 


a talk of which Baldeo had said nothing. 


° 


On the evidence their Lordships are of opinion that the 


. balance of testimony is distinctly in favour of the story told on 
behalf of the minor. It further seems-to them that the proba- 
bilities are at lèast not advezse to it. The testator may well, as’ 
has-already been-said, have modified his original view, expressed 


in-his will, before he had come to realise how short his life was — 


likely to be. His dislike of Jadunath, and his repugaance to ` 


making him his heir, seemed to have remained. But. any 


son Jadunath might have; it was far from being improbable: 
that-he should regard in a different light from Jadunath himselt.: 
Such a son, if ddopted, might turn out differently and-could make ~ 

offerings to him of a religious efficacy superior to any that could .. 


a 


be made by a sister’s son. Having regard to the character and stand- . 


ing of the five witnessses called fcr the minor, and to the way. in . ` 


which they gave their evidence, their Lordships think that their... 
evidence ought to be: preferred to what was alleged in the box by? 
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Baldeo. -The discrepancies in the evidence of the five ‘witnesses > 


are comparatively slight, and may well be aeccunted for when: it 


-is remembered that the conversation which they described took 


place some thirteen years previously.‘ The widow's vacillation in ` 


attitude may- well have been due, partly toa desire not to be 


deprived by the provisions of the will.which would-take ‘effect :- 
in case of an -adoption, of -hér enjoyment and control- of the < 
property, and partly to the influence which Baldeo Das-himself -` 


appears latterly to’ have’ had with--her. Moreover, -Baldeo had 
had differences with his co-executors, and was obviously filled 
with dislike for Jadunath, a dislike which may have had excellent 
grounds, but which does not affect the merits of the controversy 
further than as supplying a motive which may explain Baldeo’s 
bitterness. The Judge who tried the case and saw nearly all the 
witnesses takes this view, andon. a ‘question of evidence such as 
is this, his view is obviously entitled to great weight. 


The learned Judges of the High Court have reversed the 
decision come to on these grounds. They dwell on the minor 
discrepancies in the evidence of the five wilnesses to which 
reference has already been made, and on the circumstance that 
Jadunath admitted in the box that he had been to see 
Dr. Ganga ‘Singh about giving: evidence. The circumstance 
that the latter speaks of the authority verbally given as one 
for the adoption of the nephew’s son simply, while the others, 
though agreeing with him as to this, add that the testator 
said that, should Jadunath have no son, the widow might adopt 
a boy inthe family, is what the learned Judges call a “ great 
discrepancy.” Their Lordships do not take this view. The five 
witnesses were in agreement and were unshaken on the important 
point as to the adoption of J adunath’s son. The Judges of the 
High Court appear to have attached too little weight in estimat- 
ing probabilities to the likelihood that the language of the will, 
made more than two months before the testator’s last illness, 
might, under the new sense of approaching death, be departed 
from. They appear to have disregarded the not unnatural change 

„in attitude which might result when the testator found that he 
had no longer any chance of having a natural son, and that death 
was staring him in the face. So far from the Judge who tried 
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the case Ravine approached the casé with: bias, their Lordships 


_think, after a close consideration of the judgments in both Courts - | 


below, that he has taken a fairer and less one- sided view than 
that’ which prevailed in the ri Court, 


They will, therefore, humbly advise His Majesty that the - 


j appeal should be allowéd and the decree of the Court of. First 


Instance restored. The respondent Baldeo Das must pay the 
costs of this appeal and of the appeal to the High Court. 


Solicitors for Appellants :—T. L. Wilson d: Co. 
Solicitors for Respondent :—Douglas Grant. 


(End of Vol. XXX 
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authorised to bind Church by agreemeni relating to Church property. 
‘See Religious Endowment. 

civil Procedure Code, (KIY of 1882) s. 243 — See 0. P. “Code, S. 47 (Aot 
Vof 1909) e on 


‘rs ree 
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. ©, P. Code.—(conéd.) 

——S8, 2.—“ Decree ”—Order declaring suit abated for’ defendant’ s 
representatives not being brought on record i in time—O. XXII, R. 4— 
Appealable—Practice—-Final decree dismissing suit to be drawn up. 
An order declaring that the suit has abated by reason of more than 6 

months having elapsed from the date of the defendant’s death without 

his legal representatives having been’ brought on record is a deoree, and is 
appealable. 

On a suit or appeal abating a decree ene: the suit or appeal 
must, properly speaking follow. 

Suppu Nayakan v. Perumal ae (Sarasiva Aiyar and Moore 
JJ) .. is s ise 
‘Seo 2, EA pro bc ati of —Damage due to with- 
holding of possession—Right to—Defence that crops if sown could 
not be harvested at the time of delivery of possession to ‘plaintiff, in- 
admissiblo—Specific Relief Act, S. 9—~Mesne profits not to be decreed 
—C, P. C. S. 11 Expl. 5 and O. 2, R. 2—No bar to subseguent suit 
for mesne profits. 





A person wrongfully kept out of poiaeeaion is entitled to recover not 
oniy the profits which the defendant could have made while in possession 
< but also the loss that he (the plaintiff) has sustained bythe withholding 


of possession. It is not a defence therefore, to a claim for the value of- 


the crops that might have been raised on the land that the delivery to the 
plaintiff was at a time when even if the land was sown in due time, the 
crops would not have been ripe for the defendant to have harvested 
them. gp 
In a suit under S. 9 of the Specific Relief Act, a decree for mesne 
profits. cannot be made and as such, a subsequent suit for mesne profits 
will not be barred. 
: Thavasi v. Arumugam. , (Sadasiva Aiyor and Hannay, Jd.) sad 


————§, 14--Res judioata—Judgment in connected suits—Appea l 


against one and no appeal against others—Effect of —Judgment pend- 

ing appeal or before appeal time expires—Provisional judgment and 

not res judicata—Judgment on mistaken view of res judicata—No bar 

A judgment pending appeal or for which the appeal time has not 

expired is only å provisional judgment and does not operate as res judicata, 

- The judgment in one connected suit cannot bar the hearing of the 
appeal from another. i 

- The respondent filed S. 8. 466 of 09 and S. 8.276 of '10 against the 

appellant to enforce acceptance of patta for faslis 1318 and 1819 respec- 


tively.. The suits were disposed of on 26.3:1912. Appeals were filed against ` 


the judgments in the two suits on 17.6-1912. S. S. 412 of 1911 which wasa 


suit to enforce acceptance of patta for fasli 1820, came on for hearing on - 


98-5-12. The decision in 8. S. 276 of 10 was held to operate as res judicata 
and judgment was given accordingly. No’ appeal was filed against this 
judgment. When the appeal against judgments in S. S. 276 of *L0 and S. S. 
466 of 709 came on before the District Judge, he held that the decision in 


S. S. 412 of. 1911 not having been appealed against was final and barred, 


the hearing of the appeals. On appeal against the same, 
> 5 


Paga. 


.G:.P. Code.—(contd.) > 
Held that the decision i in S. S. 276 of°’1Ọ could not operate aB Tes 
judicata in S.S. 412-11 as at the time of the disposal of the latter suit 
appeal’ time had not expired for the judgment in S.S. 276 of ’10 and that 
the judgment in S. S. 419 of "11 which was not a decision on the merits 
but proceeded.on & mistaken view of the law of res judicata could not bar 
the disposal of the appeal against S. S. 276 of 710 on the merits. \ 


so Chengalvala Gurraju v. Madapatie y Venkateswara Row. (Ayling and 
Kumarasami Sastri, JJ). . 


——-S. 14—Res EREE E T for sale — Decree for. 


salo—Subsequent suit for redemption barred. 

: A sujt for sale by the mortgages (in which there has been a dasrea) 
bars a subsequent suit for redemption by the mortgagor who was a party 
to the suit. Vedepuratti v. Vallabha Valiya Raja (1901) IL R 25 M 
800 Foll. f 

Ranga Aiyangar v. Narayana Chariar. (Sadasiva diyar and Napier, 
JJ.) 
ag ` 4&—Cochin State—J urisdiobion _ Submission to—What 
amounts to. See Private Internaticnal , Law 
——S. 47—Execution sale—Setting aside application—Order raleoting 
—Appeal—Second appeal —Revision See Insolvency of Jadgment-debtor... 
——8. 47 (Old Code—s, 244)—Objections—Haecution—Decree—~Suit 
—S.,88 and 89 of Ty ansfer of Property Act of 1882—Mortgage. 

On Maroh 29, 1888 one Bakhshi Ram Nawaz Singh obtained a decree 
for sale under Ss. 88 and 89 of Transfer of Property Act against Takir 
Chand and others. On May 18, 1904 certain objections were raised against 
the execution of the said decree of Gakhshi Nawaz, by Amir Chand, the 


adopted son of Fakir Chand: under & 244 of Civil Procedure Oođô of 1882, : 
some of which were disallowed ; on January 28, 1907 Amir Chand brought _ 


2 suit raising the same objections asin 1904 making two other persons 
parties only to avoid the bar of S. 244 Civil Procedure Code, there being 
no foundation by reliable legal evidence for making new parties to the 
suit. 


Held, that the suit was barrod by S. 244 of Civil Procedure- Code of 


1882, Prosunno Coomar Sanyal v, Kasi Das Sanyal (1892) L R 19 I A 166. 
‘approved. 
Amir Chand y. Bakshi Harihar Prasad Singh (Sir John Båge) P. C. 


——-—8. 52—Legal representative—Duty to aocount for asseis—Burden 
of proo f—Profits also to be acccunted for—Aittached property—Non- 
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existent right —Duty of, Court—Transfer cf Property Act, S. 101—_.: Le 


Merger —Mortgagee becoming exrtitled to equity of redemption—No 
puisne incumbrance. 
The liability-of @ legal representative- ander 8. 52 C. P. ©. is not dis: 


charged until he accounts not only for the property that has come inta his. 


possession but also for the profits from the same: 


' Once it. is proved or admitted taat the legal representative sought to 


be made liable has come into possession of assets belonging to the estate - 
‘af the deceased, it is for-him to satisfy the court as to-the extent of the' -> 


assets received and to account for them, POE p 


‘ 


G. P. Gode.—[contd.) ~ Pago. 


Where a mortgagee becomes by inheritance entitled also to the equity 
of redemption, + merger will take place, unless theraare puisne - incum- f 
brances against whom he has to be protected. f 

Per Sadasiva Atyar, J—Quaere ; Whether a court is bound to sell 
attached property though the right attached ceased to exist long before 
attachment and is not entitled to stop the sale altogether. 

Rajah of Kalahasti v. Sree Mahant Prayag Dossjee Varu. (Sadasiva 
diyar and Moore, JJ.) see sae 891 
—§. 60 (n)—Right io future maintenance—Whether atiehoable in 

execution of decree—Appoinimentof receiver—Civil Procedure Code, 

S. 51 (d), O40, R 1. 

A right to future maintenance is not liable to attachment in axeoution 
of adecres. Nor cana receiver be appointed in execution for realising 
such maintenance ané applying it in satisfaction of the decree. 

A receiver can'be appointed in execution only in respect of property: 





which has been the subject of attachment. 4 
.. Palikandy Mammad v. Chingoran Keloth Valia Appa alias Krishnan 
Nair. (Sadasiva Aiyar and Moore, JJ.) bes oe 361 





5. 92—Scheme—Power of Court—Temple Subject to temple 
committee—Principles by which court is to be guided. See Religious 





Endowments Act, Ss. 3, 4. sts ate nee) 
Ss. 100, 145—Execution sale—Setting aside—Application for— b 
Order rejecting — Second appeal — Revision. See Insolvency of 
Judgment-debtor. ... 611 


————5. 110 (cl.) 1 and 2—Scope a PEE Pri Bangi 
Leave to Appeal—Grant of —Subject-matter of suit in Court of First 
Instance less than Rs, 10,000—Subject-matier in appeal more than 
Rs. 10,000 if mesne profits accrued due subsequent to suit and b 
before application for certificate for leave are taker into account— — 
Leave if can be granted. 


Where the value of the subject-matter was less than Rs. 10,000 in 
the Court of First Instance but the value of the subject-matter on appeal 
to the Privy Council exceeded that sum owing tothe accrual of mesne 
profits during the period between the institution of the suit and tha hi 
petition for a certificate, held that the appellants had nos brought them- © ` 
selves within S. 110 of the Code and that leave to appeal to the Privy ie 
Council could not be granted. ` 

Moti Chand v. Ganga Prasad (1901) L R 29 I A 40 applied. 

Scope and applicability of clauses 1 and 2 of S. 110 considered. 

Per Srinivasa Lyengar,-J:—The words "" the subject matter of the. 
suit in the Court of First Instance” in clause 1 of S. 110 do not include 
mesne profits-subsequent to the suit. 

Subramavia Aiyar v. Sellammal. (Chief Justice and Srinivasa: - 
Aiyangar, J) R ane rr aes os: 817 





= S. 144— Scope of—“Decree sabara or varied” — HM. ae Ng 
session of decree by decree in separate suit—Restitution of amount- 
recovered under superseded decree—Right to.. 


G..P. Code. —(contd.) 


8. 144 of the Code of Civil Prccedure is not confined to cases where: 


restitution is claimed on the reversal of a decree in first or second appeal. 
Provided the decree is varied or reversed the section applies, however the 


reversal or variance has been effected. 

Where an order in execution proceedings over-ruling the objection of 
the judgement;debtor to the recognition of the transfer of the decree 
sought to be executed and allowing execution by the transferee was 
stiperseded by a subsequent decree, Jeclaring the invalidity ‘of-the transfer 
and restraining him for receiving peyinent passed in a suit instituted for 
that purpose by the judgment-debtor against the transferee. Held that 
the judgment-debtor was entitled under the circumstances, to apply under 
5. 144 for the recovery with interest of the amount received from him by 
the transferee in execution. _ 


doubted. : 
Subabrayudu v. Seshasani. (Scdasiva Ayier and Moore, wi) 


——0. 8 R. 6—Hquitable set off~Plea of—Maintainability— Claim 
barred—Eiffect. See Practice aes ai 

0. 8 R. 6—'' Equitable set-of f"—Scope of doctrine—English and 

Indian TLew—Morigage—Assigument— Sui by assignee for sale— 

Right to set- off decree debt due dy assignor—Transfer of Property Act 

S. 182—Applicability—Effect. 





In a suit on a mortgage by an assignee of the mortgage the mortgagor 


cannot claim’ to set off debts unconnected with the mortgage owing by 


the original mortgagee to him. 
Where in a suit for sale brought by the assignee of a mortgagee the, 


court below allowed a decree.debt against the assignor to be set off against. | 


the claim by the assignee, Held, even assuming that there could be a set- 
off of the nature pleaded, such set-off could not be pleaded as an equity 
attaching to the rights of the assignee ` f 

Held, further that the assignment not being an actionable claim 
within the meaning of 'S. 182 of the Transfer of Property Act, the set-off 
could-not be pleaded urder that section also. 

Scope of the doctrine of ‘ Bquitacle set-off” examined. 

fiiglish Law reviewed. | 

Subramania Aiyar v. Palasana Gramani. (Ayling and Napier, JJ.).., 

0. 24 R 36—Landlord and tenant—Disposition of tenant after 
being put into possession--Landlord’s suit for possession—Form of 
decree. See Ejectment. 





Effect: of. See-Registration Act, Ss. 17 and 49 hs 
we——— 0. 22 R. 4—Order declaring suit abated deft’s. represi NG 
not brought on record in time. See C. P. Code, S; 2. a 
—O0: 30, `R. 1—Receiver—Appointmeni of, in exeoution—Only for 
property attached. See C. P, Code, 5. 60 (n). a si 





0 24, R. 103—No nT order—Symbolical delivery— - 


_ Page. 


Shiam Sundar Laly. Kaiser Samim, Begam (1906)IL R29 A 148 
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C.P. Code.— (contd.) 
— 0. 40 R. 1—Receiver—Power o iiim of appointment — Madras 

Act II of 1894, S. 15— — Nomination of karnam by receiver appoimted 

by court—Validity—'' Proprietor’ —Court, , 

The powers of a receiver appointed by the court depend upon the terms 
of his appointment (subject to.any modification the court may from time 
to time make) but where general powers of management are conferred 
though subject to the control of the court, the receiver is as the person 
‘n lawful management otherwise than as‘an agent, servent, mortgagee 
or lessee’ the Proprietor’ and can validly exercise the:power of nominat- 
ing village officers vested in the ‘‘proprietor’’ under Act II of 1894. 

Whatever the amount of the control exercised by the court on the 





receiver, the court cannot be said to be in management so as to be treated . 


as the ‘‘proprietor.” 

Held, accordingly that a direction by the court that in case of 
nominations of village officers, court’s sanction should be previously 
obtained did not justify the Collector in treating the court as the proprie- 
tor and serving notices or nomination on it and requiring appointments to 
be also made by | it- 


Secretary of State for India v. Janardhana Rao. (Ayling and 


Phillips, JJ.) is awa 

———0, 24, R. 68— Unsuccessful PN Ta suil—Atiaoh- 
ing decree-holders, defendants —Plea that sale was fraudulent under ` 
S. 63-of Transfer of -Property Act—Validity—Fraudulent Sale— 
Remedy. of persons . defrauded—Representative action — Necessity— : 
Judgment-creditors and ordinary creditors— Distinetion—English 
and Indian Law—Judgment-creditors in England and, India—Rights 
of —Distinction. 
Where, in a suit under O. 21 R. 680. P. c by a defeated claimant for 

declaration that he was the absolute owner of the suit property by right 


Page, 
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of purchase from the judgment-debtor and that it was not liable to be: 


attached and sold in exeoution of the decree the deorea-holders raised the 
plea that the sale-deed in favour of the plaintiff had baer executed with 
intent to defraud creditors and was not valid as against him, held, that as 
the defendants had not sued to set aside the sale in favour of the plaintiff 
before they attached the properties in execution, they were not entitled 
to resist the claim of the plaintiff. 

Per Seshagiri Aiyar, J.—Under S. 58 of the Transfer of Property Act 
it is open to any creditor. to impeach a conveyance made by his debtor 
provided he alleges in the plaint that the gale was intended to defraud 


him and others similarly placed. A decree in such a suit will not give any | 


personal right to the litigating plaintiff but would enure for the benefit 


of allcreditors like himself. A representative action is not tha only’ 
mode of setting-aside the sale. But the conveyance is good and valid until’ 


it is so seb aside and creditors hava no remedy against the property sold: ` 


until the sale is set aside. There is no distinotion-in this respect between 
| a-judgment-creditor and an ordinary-creditor. $ 


Distinotion between the, rights of aJ ee in Eng! and —— 


and in India pointed out. | ‘ 


` 


C, P. Code.— (contd.) Page. 
English Law reviewed. 
Palaniandi Chetty v. SEON Chettiar. (Coutts Trotter and Seshagiri . 
Aiyar, JJ.) 7 ik . 565 
—O. 32 R. Refer ence to arbitration ponding s suit without eee 
of Court—VYoidable at the option of minbrs—Suit to declare decree not 
binding—Maintainabdility of —Compromise by father, not guardian . 

‘ ad liteam— Poidable nevertheless—Hxercise of option by minsrs to 
avoid—Hiffect on suit—Prior suiz for partition—Re- opened with res- 
pect to all parties. 





A suit will lie at the instance of a minor party to a suit for a decla- 
ration that a decree passed in that suit in accordance with an award on a 
reference pending the suitcannot bind him as Court’s leave was not 
obtained for the reference under O. 32 R. 7 C.P. 0. 

Ina suit for partition in which present plaintiffs (minors) their brother 
and their father were, party defendants, they being represented by 
their brotheras guardian ad litem, there was a reference to arbitration 
and adeoree was passed in accordance with the award. The plaintiffs, 
their brother and their father appealed and pending the appeal, a compro- 
mise was entered into by the father which was recorded and made into a 
deoree of Court. Leave of the Cotrt was not obtained either for the 
raference or. compromise. : 


Held, that both the original and the appellute decrees, were avoidable 
at the option of the minor plaintiffs and the effect of such avoidance was 
to re-open the suit for partition. 

Held, further, that in the ciroumstances of the case, the suit was 
re-opened not only with respect to the plaintiffs but with reference to all 
the parties to the suit. 

Vijaya Ramayya v. Venkatasubba Rao (Ayling and Tyabji JII) n. 465 

0. 39 R. 2 (2) and (3), O. 44 R. 4 (r)— Temporary injunction— > > 

Disobedience—Order declining to arrest or attach—Appeal lies from— 

Application to commit while suit pending—Orders passed after 

dismissal of suit—Legatity of —Order for imprisonment—Need not be i 

made after an order of attachment. 

An appeal lies under O. 18 R. 1 (z) of the Civil Procedure Code against 
an order declining, to order the arrest of @ person for having disobeyed a 
temporary injunction. 

Where an injunction was disobeyed and the application to commit was 
put in while the suit was pending, tha fact that the suit was dismissed 
before orders were passed on the application does nob affect the powers of 
the Court to take action for the breack of the injunction. f 

Under O. 39 R, 2 (3) the court is not bound to pass an onder of 
imprisonment only after an order of attachment is passed. 

Ottapurakkal Thayath Suppi v. Sayid Alati Masaber Koya Kunhi A 
Koya. (Chief Justice, Abdur Rahim and Srinivasa Aiyangar, JS ) a 528. 
0.54 R 4 (y)—Appeal-against order declining to arrest of attach 
—Whether lies us sa, AG NGANG... wee ae + BOG 








G..P; G.—(contd.) i ; 1 ; í 

———Seh. ii —B. 15 and 46—Arbitration—Reference—Application to * 
Court for— Omission of guardian—ad litem of minor ‘to sign— 
Effect. See Arbitration ; 

Civil Rules of Practice Rr. 240,244, 942—Forms 22 „94— Whether uiia 
vires—Guardian and Wards Act Ss. 7, 34, (a), 39`(e), 50 (b) and (d). 

Company—Managing Director of Newspaper—Power to ‘vary duties and 
hours of attendance of co-editor. See Presidency Small Cause 
Court's Act.S.69 .. ` ase us ee 

Contract Act—S. 55—Contract fer sale of land—Spooifio. performance 
—Time if and when of essence of contract—English and Indian Law. 
See Specific Performance. 

8. 69, 70;—Surety for negotiable instrument, without consent of 
drawer—Payment by, to payee — Liability of drawer to. See 
Principal and Surety. see ik ss 

———8. 73—Contract for sale of Negotiable securities —Broach— 
Damages—Meaning of. See Contracts 

8, 140, 145—Negotiable istrument—Surety for, without sateen 
of drawer—Liability of drawer to, on payment by suerty: -Contract 
Act Ss. 69, 70. See Principal and Surety. we 

—~——8. 178—Pledge’ of jewel—Pledge by agent for sale—Right of : 
bona fide pledgee. See Limitation Aci of 1908,.Art 18. 

Contract tor sale of land—Specific performance—Time ifand when of 
essence of contract—English and Indar Law See Specific ‘Perfor- 


mance, 
Contracts-—Shares—Negotiable, securily—Sale_—Breach—Notice—Dama- 








7 , ges—Dateof breach—Market price—Subsequent rise in price—Indian _ 


Contract Act, 5. T3. À A 

Under six contracts A contracted with B to sell a certain number of 
shares on a certain date and in the event of: B not buying them, A Was to 
have the option to re-sell the shares by auction and recover from B any loss .; 
sustained. On the fixed day A offered the shares which had fallen in value to: 
Band wrote to him adding “Failing compliance with this request by to-day . 
our client will be forced to sell the said shares by public auction on or about b, 


‘the 2nd proximo and hold you responsible for all losses sustained there- 


by. n» The purchaser (B) wanted a sum which he claimed to be owing from 


` the seller (A) to be set of against the price demanded and sent a cheque ,, 
for the difference. The seller then repudiated the claim-to the set off and, 


replied ‘‘ We have now to give you notice that’ our client intends ito re- 
sell these shares and institute a sunt against you for the recovery of loss 
which may ‘result from that course.” Thereupon the purchaser stopped 
payment of the cheque. _ Negotiations then ensued but ended in nothing. 


The seller then notified the purchaser of his-claim to be paid the difference ` 


between the contract price and the market price, by way of compensation 
and on defauli of Payment, an action was comimenced in due course. The 
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shares were sold piecemeal in the « courge of some months and the sales f i 


Giese 


resulted in a profit. 
Held, that ina contract for the sale, “of “negotiable, aëciiitisi the. 

measure of damages for breach was the difference, between the contract 

price and the matket price at the date of breach, that upon breach by. the < 


purchaser; his contractual right to the shares fell to the ground and the _. - 


Bo < 


s 


10 


Contract.—(conid.) 


stipulation for the re-sale was only a mode by which the seller might, if ` 


he thought fit, liquidate the damages, by ascertaining the value of the 
shares on the date of the breach ; that such a sale was not a sale on the 
purchaser’s account, so as to impose on the seller an obligation to account 
to the purchaser for the price realised ; that in the present case the sale 
‘was not one in the exercise of that cption ; that although a plaintiff who 
sued for damages was bound to take all reasonable steps to mitigate the 


logs caused by the breach and if he could do something or did something ` 
bn the date of the breach which did or might have mitigated the 


damages the defendant would be entitled to the benefit thereof but 
the defendant could not claim the banefit of any subsequent speculation 
by the seller on his own account inasmuch as he could not be responsible 
for any loss from such speculation. 

Held, further, that S. 73 of the Indian Contract Act was merely decla- 
ratory of the right to damages as emunciated above and that 8.107 had no 
application in the present case. 

Staniforth v. Lyall (1880 7 Bing 169: 131 E. R. 65.) Yates v. Whyte 
(1888 4 Bing N. C. 872: 182 E. R. 793.) Bradburn v. Gi. W. Ry. (1874 
L. R. 10 Ex. 1.) Jebsen v. E. and W. India Docke Co., (1875 L. R. 10. C. 
P. 800.) Rodocanachie v. Milburn (1886 18 Q. B. D.: 67.) Williams 
Brothers v. Agius Ltd. (1914 A. C. 500 H. L.) approved. 

Jamal v. Moola Dawood Sons asd Co. (Lord Wrenbury) P. C. eae 
Court Fees Act 8. 701. (iv)—Swit for accounis—Preliminary decree 

— Appear by usfendant against whole decree—Valuation. | 

In a suit coming under S. 7 ol. (iv) of the Court Fees Aot, when the 
plaintiff has valued the relief prayed for and obtained a decrees, in this 
instance a preliminary decree for ar: account, and the defendant appeals 
against the whole decree, the latier is bound by the valuation in the 
plaint. : : 

, Samiya Mavali v. Minanemal (1899) I L R 38 M 490; 10MLJ 240. 
approved. 

Srinivasacharlu v. Perindevamma. (Chief Justice, Sadasiva Aiyar, 
and Srinivasa Aiyangar, JJ.) F B see 5 es 
Damages—Measure of —Negotiable security—Contract for sale of Breach. 

See Contracts. Ap jai eas 
Deed—Power of Attorney—Oonstraction—Power to borrow if includes 

power to pledge credit. Ses Agsnoy ... 


Dismissal—Validity—Office at pleasure — Notioa—Necessity. | See’ 


Religious Endowments. see wae ar 
Ejectment—Landlord and Tenant—Dispossession of tenant after being 

put into’ Possession—Landlord’s suit for physical possession—Not 

maintainable-—Decree for symiolical possession, appropriate relief— 

C. P. C, O. 21, R. 86. gro 

Where a tenant was dispossessed by a trespasser after he was put into 
possession. i 

Heid, that the landlord could mot during the currency of the lease sue 
for actual possession but might be given a decree for possession of his 
reversionary interest in the form indicated by O. 21 R. 860. P. C. 

Sita Ram v. Ram Diol (1896) I LR 18 A 440. (F B) followed. 

Thiruvengada Konan v, Venkctachala Konan. (Sadasiva Aiyar and 

Napier, Jd.) aa sie < 
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EE suit—Maintainability—Contract to sell to , A~Subsequent -- 
registered conveyance to B--Suit by-A, against. B—B's purchase with: . 
notice of contract with A,— See Trusts Act S. 91 Need 

_ Equitable set off—Plea of—Olaim barred—Efiect—See. Braghise: 

——— Scope of doctrine—English and Indian law—C P. Code -of 1908, 
0.8 R. 6—Mortgage—Assignment—Suit by assignee for sale—Right * 
to set off decree left due by assignor—See C. P. Code O. 8 R. 6 iia 


ESTOPPEL —Egchange of immovable property— Unregistered instrument 
. —Actings of parties--Part performance —Eguitable estoppel— Transfer 


of Property Act, Ss. 61, 54, 118—Ustopp2l against statute--Compensa- A 


tion for improvements. 


“Where the plaintiffs and the defendants m an unregistered instru- 7 


ment agreed for mutual convenience, to an exchange of ‘certain plots ‘of 
land forming part of their adjoining house sites and the defendants ereot- 
ed a costly building on the land which fell to them under that instrument, 
and the plrintiffs lay by, and acquiesced in, such ' construction and even 
received an additional amount from the defendants on ‘the ground that 
tha land that fell to the share of the latter was larger in extent and the 
plaintiffs sued the defendants in e jectment, on tha ground that the 
instrument did not pass title. 

Held per Wallis, C. J. (Seshagiri Aiyar, J. dissenting). 

The plaintiffs, by reason of the contract to exchange having bean 
fully performed and having stood by and .acquieseed in the defend.nt’s 
building and received a further payment are estopped from ejecting the 
defendants. Mc Manus v. Cooke (1887).85 oh..D. 681 referred to. : 

Quare. Whether after Mahomed Musa v. Aghore Kuma r ,Gangult 
(1914) I. L R. 42 0.80128 M. L. J. 548 the decision in Kurri Veera 
Roddi v. Kurri Bapi Reddi(1904) I. i. R: 29 M. 386=16 M. L. J. 395, 
is good law ? ` 

Por Seshagiri Asyer J. Wherea statute enjoins that title would 
pass only if certain formalities are complied with, conduct and actings of 
parties cannot be relied on to supplement an inchoate title. 

Kurri Veera Reddi v. Kurri Rapi Reddi (1904) I L. R. 29 M. 836= 
16 M. L. J. 895 isnot affected by the decision in Mahomed Musa v. 
Aghore Kumar Gonguli (1914) I L R 42 O 801=238 M L J 548. 


The plaintiffs are not estopped from ejecting the defendants, because ; 


no principle of equisy at estoppel should bə allowed to prevail against the 


plain and mandatory provision of law (Ss. 54 and 118 of the Transfer of S 


Property Act). Where the law says that title can be acquired only in a 
pirticular way, there isn > room forthe application of the doctrine of 
estoppel. ` 

The principle of S. 51 of the Transfer of Property act ami to the 
present ĉase and the plaintiff must pay, substantial compensation 
determined on the extent of the damage likely to accrue to the defendants 
before the plaintiff is given a desree for posvession.. 

Ramanathan Chetty v. Ramasawmi Chetty. [Wallis C.J. and Seshagiri, 
Iyer J.J: 
Evidence Act—S. 92—Rogistered lease- deed “—Unregiskred, document, 


exesutad on sme date aslease degd and providing for cancellation and, , 


dalivacy of lexsa.da3d to lessor:and.for ezesubion.of relessa ‘dead by, 
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Evidence Act.— (contd.) i 
lessee —Suit by lessor for ogncèl:ation and delivery of ese deed and 
for execution of release deed by lassee—Admissibility of unregistered 
- ‘ document in evidence, See Registration Act—S. 17 el. (b) 
Execution purchaser — Bona fide, ssranger purchasing—Decree’set aside 


on appeal—Does not affect sale—Knowledge of appeal, immaterial. See ~~ 


Indian Contract Act Ss, 216, 196,. 

Execution Sale—Setting aside—Applienfion under s.. 4 CoP. C—Order 
rejecting—Second appeal—-Revision— See Insolvency of judgment- 
debtor. we sits 23 ese 

, Foreign Court—Jurisdiction—Submission to—What a dangan to—See 

Private International Law. 

Fraudalent conveyance—T: ansfer of nen Act’ re 1882, 8. 58—To 
defeat or delay creditor—Proference of one creditor over another—- 
Consideration —Debt—Benefit to debtor. 

Where no consideration of the - aw of bankruptey ‘applies there is- 
nothing to prevent a debtor paying one creditor in full and leaving the 
others unpaid although the result may be that the rest of his assets is 
insufficient to pay his remaining debts. _ 

Re Moroney (1888) Ls, R. 21 Ir 27. followed. 

Where a transfer is made, for adequate consideration, in satisfaction 
of genuine dehts, and without reservetion of any benefit -to the debtor it: 
could not be impeached under 8, 58 of the Transfer’ of Property Act. 

‘Musabur Sahu v: Lala Hakim Lal. [Lord Wrenbury) (P. C.) 

Fraudulent Transfer—Avoidance—Euit to set aside transfer —Necessity. - 
—Frame of. See C: P. Code O. 22 R. 68. in i 

Grant—Construction— Resumability — Grant burdened with servicé— 

| Grant in lieu of wages—Distinctioa—Test—Grant of “ Service Inam ” 

—Services to be rendered only prisate—Reservation of Katiwbadi to 

grantor.—Recital ‘that grantectwas to be rendering service so as to 

deserve patronage of Divanum---Effect: , 

Where the point for decision was vhether a grant was merely a grant” 
in lieu of wages and theretore resumable at the will of tha grantor or a 


grant of Jand burdened with service and theretore not resumable so long 3 


as the grantee and his heirs were ready and willing to rendez service and 
it appeared that (1) the grant was mada to'‘Nakesh (decorator) Mrutyanja- 
yudu, (2} the deed recited that the donee had rendered services in the 
past and that the said services were aacepsable to the donor, (3) the lands 
were granted as Service Inam, (4) the grantee was, under the grant, to pay 
a fixed Kattubadi which was never enhanced during the 45 years during 
which the grantee and his heirs were ir possession; (5) the grantee was, 
, after the grant, to render services whick would deserve the approbation of 
‘the divanum, (6) the grant was stated to be hereditary and the lands grant- 
ed were,held by the grantee and his he.rs in the lineal line for 8 genera-, 
tions and (7) both prior and subsequent to the grant the grantees, services _ 


were reoompensed by the same salary, 


` Held by Seshagiri Aiyar and Phillips JJ. (The Chie f Justice dissent: - 
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ing) that the grant was æ grant hurden-d'with service ahd-was-not resum-! | .-:: 


able so long as the:grantes and his heirs were willing to: render service. 
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Grant.—(contd.) N , a | ~ -Page.. 
The Chief Justice—The balance of authority in this Presidency is’ . - 
in favour of the view that Service Inams granted for services of 2 personal 
nature are resumable. : ' ole . 
Per Seshagiri Aiyar,J.—The presumption in. government grants that 
the lands granted as Sarvice Iuam are yesumable is inapplicable ‘to grants 
by Zemindars. : : 

No general rule can be laid down, apart from other circumstances, 
that a grant for persona! or menial services is liable to resumption. 5 
A clause in a grant by a Zemindar that the grantes should be render- 
ing service “ so as to deserve the pıtronage of the Divanum” does not 
„show that the grantee was to hold.the lands during the pleasure of the 

‘grantor. It is suggestiye only of the vain 2loriousness of the grantor. 
(Mrutyunjaydu v. Raja of Pittapuram) [Chief Justice, Seshagiri Aiyar 


and Phillips JJ.) (F. BJ) ... tea Ni a °-12 
Guardian —~Minor—Right to guardianship of person or property of minor 
:: wife or child—Sce Guardian and Wards Act S. 25 ... yal 


Guardians and Wards Act, Ss. 7, 34 (a), 39 (e) 80 (b) and (d)—Civil 
Rules of Practice, Rules 240, 241. 242— Forms, 92, 94—Preliminary 
order of approval of guardian—-Approval of security and final appoint- 
ment of guardian--Ultra viras—Order appointing guardian-Insuf fi- 
cient security—No ap peal on insuf ficiney of security —Guardians and 
Wards Act, S. 47 (a). ; . 

No ‘appeal lies against an order by the District Court accepting 9 security 

furnished by the guardian under S. 34 (a) of the Guardians and Wards 

Act, on the. ground of insufficiency or otherwise, such an order not being 

one comprised in S. 47 (a). i ' 

Gopammal v. Sriniasa Aiyangar (1914) 28 M. L. J. 96 followed, 

Per Sadasiva Aiyar, J.:—(Moore J. dissenting) Rules’ 240 to 242 and, 
forms 92 and 94 of the Civil Rules of Practice (Madras) so far as they 
require the appointment of the guardian to be postponed to the furnishing u 
and approval of the security are ultra vires, as they are inconsistent with 
Ss. 7, 34 (a), 39 (e) and 50 of the Guardians and Wards Act. 

The Act only, contemplates, first the appointment of the guardian 
under S. 7, then his giving security if so required under S. 84 (a) and his 
liability to be removed under S. 89 (e) if he fails to furnish security 
contumaciously. i A 

Per Moore, J.—Tha procedure prescribed in the Rules of Practice and 
forms and followed in the mofussil does notcontravena any express 
provision in the Act and is not wlira vires, as the first order is an order of 

-appointment of the guardian conditional on security being furnished. 

Gopammal v. Srinivasa Aiyangar. (Sedasiva Aiyar ant Moore JJ.) ... 508 
————§. 25—Application by father for custody of his child not previ- ei 

ously in his possession—Mahomedan law —Majority under —Indian : 

Majority Act—Effect ‘of , on-the age of, as to guardianship of person— 

Hindu Law—Manager of Hindu family—If minor can be guardian. Sear 

A Mahomoedan father applied under S. 55 of the Guardian and Wards aera 
Aot that his minor son aged between 15 and 16 years who was in the ` 

, custody of his- mother during her life time and.since passed ints the 

custody óf his mstgrnal grandmother, migat ba hindad over to him. It 

was contended that tha section did not apply to tha cas3 and that even if 2 | 


y 
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Guardian and Wards Act.—(conid.) 
it did, as the boy was above the age o? minority under the Vahomeijan 
law, the Court had no power to direcż him to be made over to the father. 

Held, that.S. 25 applied not cnly to cases where the infant is 
removed from the custody of the guardian but to all cases where the 

guardian seeks to get possession of the infant whether he was antecedently 
’ in his possession or not. 3 

Utma Kuar v. Bhagwanta Kuar [1915) I L R 87 A 515 followed. ` 
- Held, also: That having regard to the Indian Majorivy Act, the 
minor is not emancipated from the ombrol of the guardian, whether in’ 
respect of his person or his property. till he attains the age of 18, 

Reade y. Krishna (1881;, I. L. R. 9 M. 391 followed. 

Per Sadasiva Aiyar, J. :--A minor cannot be the manager of a 
Hindu family or the guardian of the property or person of his minor wife 
or child, 

Mohideen Ibrahim Nachi v. Mahomed Ibrahim Shaib. (Sadasiva 
Iyar and Napier JJ.) ... 


High Court—Original Side—Costs—Fee paid to “Aayeoate appearing with 
Vakil—Practice —See Letters Pasent (Madras) cl, 12. 


Hindu law—Adopted son—Rights of —Suit for partition—Natural bia ; 
son of one brother and adopted zon of the other—Entitled to share, 
equally. 

As regards the distribution of family property by partition an adop- 

ted son stands exactly in the same position as he would stand if he were a 
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naturally born sou of his adoptive father subject to the qualification that ° l 


if there be a competition bebween an'aJoptod son and a subsequently born 
legitimate natural son of the same father, the adopted son takes a less 
share than he would take if he had bean a naturally born legitimate son, 

Held, accordingly, in a suit for partition of the family property bet- 
ween the adopted son of one brother aad the natural born gon of the other, 
that the former was entitled to share aqually with the latter. 


Raghubanund Doss v. Sadhuchurn Doss (1878) ILR 4 C 426 overruled. 


Tara Mohun Bhuttachar jes v. K-ipa Moyee Debia (1868) 9 W R 423, 
Dinonath Mookerjee v. Gopal Churn Mookerjee (1881) 8 C L R 57, 
Raja v. Subbaraya (1888) I L R7 M 258, approved ; Padma Coomari 
Debi v. The Court of Wards (1881) L R 8 I A 229 referred to 


Nagindas Bhugwandasv..Bachoo Hurkisondas. [Sir John Edge.](P.C.) 

——-Adoption—Widow—Consent of Sapindas—Of next in succession, 
essential--Kixceptions staled—Auzhority to adopt—Lapse of time— 
Bar to the exercise of. 

; Though no general rule can ba laid down applicable to all 085655. 
ordinarly the only pərsons with whose’ coasant tha widow can mike an 
adoption are those next in the line of succession who are, in the eye of 
the law, her natural protectors and aclvisers and an adoption made with - 
the consent of only one of the six nearest reversioners without consulting 
the rest was held invalid though the assent of all the more remote rever- 
sioners also had: been procured. 


The widow has no right on merely a priori reasoning, because the - 
nearest reversioners are on inimical serms with her, to conclude that 
consulation with‘therm would be of no use. ` i 
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‘Hindu Law. —(contd. ) 

Where there are only one of two near ga pindah who from improper 
motives withhold their consent it may be open to the widow to apply to 
the more remote sapindas. - 

Quaere: whether mere lapse of time may not be a bar to the exercise 
of an authority to adopt given by the sapindas. 4 

Courts will be justified in scanning with care an adoption which 
purports to be based on an authority given many years before the event. 


Venkata Krishnamma v. Annapurnamma (1899) I. L. R. 28 M. 486. 
dissented from. 


Suryanarayana v. Venkataramana (1903) I. L.R. 26 M. 681 approved 
Mami v. Subbarayar (1911) I. L. R., 86 M. 145 referred to. 

Krishnayya v. Lakshmipathy (Chief Justice and Seshagiri Aiyar, J.) 
———Alienation by father of entire family property—One son in exis- 

tence—Subsequently born son—Right of —Division in status—Limi- 

tation Act, Art. 126—Suit more than 8 years from date of plaintif f’s 

brother’ s majority—Barred. 


In 1885, Plaintifis father sold away the whole of his family property 


‘to one S. S. brought O. S. 21 of 1887 for possession of the property sold. 


A razinama decree was passed that on payment of certain amount within 
a certain time should give up his claims to the property but that in de- 
fault of payment, possession should be delivered tohim. Plaintiffs father 
failed to make the payment and S. got possession in,1899. In 1905, Plain- 
tiffs brother who was in his mother’s womb in 1885, at the date of the 
sale brought a suit to set aside the sale and got his third share. The pre- 


gent'suit was brought in 1910 by the Plaintiff who was~born in ee to. 


get his share in the property. 


Held (i) That the entire family property having been sold, in 1885. 


there was no property left in which the plaintiff could taken an interest 
by birth. 

(ii) That Art. 126 applied to the claim and more than three years 
having elapsed since plainiff’s brother attained majority, the suit was 
barred. 

Per Sadasiva Aiyar, J : —(Moore, J. contra.) By the alienation in 
1885, Plaintifi’s father became divided in status from his son ‘and the 
family was no longer joint family. 


Assuming that plaintiff had a claim, it could not extend tū more than’ 


a sixth. 
- Soundararajan v. Saravana Pillai (Sadastva Iyer and Moore, JJ) 
—---—— Dayabhaga School—Will—Indian Suecession Act of 1865, 9. 111 
—Testator’s power —Widow’s estate—Adoption—Construction. 


Where a Hindu by his will empoweréd his widow to adopt five sons‘ 
one after the other in case of their demise and in the event of her dying : 
| without adopting or the adopted son predeceasing her without leaving any 


Diale issue, directed the estate after her death to pass fo the sons of his 


sister and the widow dying after the adopted son who died without 


leaving male issue, the adoptive mother of the testator claimed the estate 
as against the nephews : ii 


Held, that the gift in favour of the nephews took effect and: was not G 


affected by S. 111 of the Succession Act inasmuch as the event on the. 
occurrence of which the distribution was to take place was the death of 
the widow. i 


t 
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Hindu Law. tanta: ) i 5 ` Page 
Under the Dayabhaga Law a festator could lay dowi that his widow ~~ 
should in spite of an adoption to be made by her, remain in possession 
during her lifetime. _ ; | : 
S. 111 of the Succession Act should be applied only to cases strictly 


coming within its scope, ’ Wb 
(P. C.) Bhupendra Krishna Ghose v. Amarondra Nath Dey (Mr: K 
Ameer Ali). <- 110 

———Guardian—Father—Power of, to appoint for person and properly y ó 
T 


of minor son—Not for joint or trast property W: tll— Burden of proof— 
Thirumaligai—Private property. . 
A Hindu father can appoint a guardian to the person of his minor 
son but he cannot appoint a guardian for his property when the property 
is joint family property of the fatber and the son or trusts property. 
Thirumaligais are private and not trust properties. oN 
The burden of proving a will is on the party setting it up. 4 
Alagappa Iyengar v. Maes Lanangan (Bata Aiyar and». 
Moore, JJ.) a 504 
Illegitimate E T tible AE a ate PAG of Zemin- ag 
dar—Succession to—Illegitimaie son, share in—Pannai lands— 
‘Extension of —Accretion to estate. 
An illegitimate son succeeding to the separate estate of his father 
along with the widow is entitled to share equally with the widow. j 
Where lands within the Zamindari limits'are purchased by” the 


Zemindar and cultivated as pannai along with. the other - pannai pies 





"lands of the estate, they become accretions to the Zemindar’s interest in 


the Zemindari-and pass on his death to the heir to the estate, 
Viswanathaswami Naicker v. Zamu sae: (Chief Justice and 


Srinivasa Iyengar, J). s 5i sah | 
Inheritance—Adopted son of one brother and natural son of 


another—Rights ati partition of family ie al =p Hindu Law— 
Adoption, ar 
Joint amily —Manager—Minor if can bigoo Guardian and . 


Wards Act S. 25 ais f 
Joint family—Partnership for family benefit baka manager 


and stranger to family—Death of meaning.. “member—Effect—See 

Partnership. a eee aes 

—Joint famil y—Self acquisittion—Earming of single mem ber— 

_ Presumption. -See Hindu Law—Partition. .. . 808 

l Mahomedan ‘Lraw—Memons—Sucerssion—Oustoin—Seitlemont— 
Succession Domicile—Analogy. NG WR g 
Where a Hindu family migrate from one part of India to nites 

prima facie they carry with them their personal law and if they are alleged ` | 

to have. become subject_to a newloeal custom, this new custom must... 

affirmatively be proved to have beer adopted ; but when such a family KN” 

emigrate to another country and. being themgelves Mahomedans settle 

among Mèhomedans the.presumption that they havé accepted the law of 

the people whom they have joined is one that should be much more readily 

made and al! that. has-to'be shown is that they have so acted as to raise 

the inférence-that ne have cut.shemselves off from their ola environ- _ 
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ments. : = Bengi 
Abdur ahan Hoji Ismail Mithu v. '“Hoimabas (Viscount Haldone) PC . al , 227 
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Hindu Law.—(conid.) 


—Migrating family —Law appinbto—Prosumption Hindu ‘Law’ ` 
—Muhamedan Law.. 








another—Rights of —See Hindu Law—Adépted son. 
Partition—Swuit to set aside by member who was minor at the time 

and was represented bya natural guardian ~ Proof —Onus—Family à 

arrangements—Principles .of—Applicability to partitions — Joint . 

family—Member—Earnings of—Self-Acquisition-—Presumption. 

A partition of the property of a joint’ Hindu family, some of the 
members of which are minors at the time and are represented by their. 
natural guardians, is 2s binding on them as on the adult members, provi- 
ded there is no negligence or fraud on the part of the guardians. In the 
suit by one of such minor members instituted after his attaining the age 
of majority to set aside the partition on the, ground that: it was unfair ` 
and prejudicial to his interest, the onus ison him to prove thatit was 
unfair or prejudicial to his interests: 

Principles applicable to family arrangements are applicable to parti- 
tion among members of a joint Hindu family. . 


There is no presumption that the earnings of one mémber of a joint 
Hindu family belong to the family in the absence of any evidence that 
they were thrown into the common stock or that they were jointly made 
by all the members of the family. : 


4 
Yechuri Ramamurthi v, Yechuri Ramamma. (Coutts Trotter and 
Srinivasa Aiyangr, JJ.) ... er eae ae 


"————Partition—Unregistered deed in respect of movables and 
immovables—Declaration of division of status in—Effect. See Registra- 
tion Act, Ss, 17, 49. sha si si 

——~—Religious office-—Right of Females —See Religious Office. Ri 


———Rever: sioner—Burden of proof—Proof. of relationship and non. 
existence of other heirs to the best of his knowledqge—Bur den of prov- 
ing nearer relationship on defendant—Inher itance—Samanodaka— 
Confined to 14 degrees—Gotraja not pr eferred to Bandhu unless shown 
to be descended from common ancestor. 

It is incumbent on a plaintiff seeking to succeed to property asa | 
reversioner affirmatively to establish the particular relationship which he 
puts forward and he'is also bound to satisfy the court that to the best of 
his knowledge, there are no ‘nearer heirs, but he cannot be expected to do |, 
* anything more and it is for those whose who claim that their kinship js 
nearer to prove that relationship. 

Secretary of State v. Subraya Kanta (1915) M. W, N. 962 followed. 


Samanodaka relationship for purposes of inheritance does not extend 
beyond 14 degrees. z 
' A gotraja can in no circumstances be preferred to’ Bandhu when he « 
is unable to trace his descent from a common ancestor. 

Vaidynatha Dikshityam referred to. af 

Rama Rao v. Kuthiya Kowndan alias Mar ‘appa Gounden. (Coutts 

Trotter and Seshagiri An JI) e eee bee case 

Cc 


Partition Adopted son of one brother and ‘nabiral son “of | i 
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Hindu Law.—(conid.) i megs 


bese 
i ic by widow—Prior : TE fete 





by. ; 
A Hindn wida cannot relinquish “her estate. so as to affect prior 

alienations by her which will be good for her life or until re-marriage. -` --: 260 
Subbamma v. Subrahmanyam. (Sadasiva Aiyar and Napier, JJ.) ai 

———Will - Construction—See Eindu Law—Dayabhaga School. -... © «s 111 





Will—Self acquired property—Verbal power to : adopt—Widow— 
‘Testimony of—Unshaken in ‘eross-examination—Pr obabilities— Pr ac- `> 
tice—Point not argued in High Court. E ç ; T 
A sonless Hindu ‘separated from his: brothers andi in possession. sf: ssis 

large self-acquired property, made a will by which he gave his widow his 1 i.r 

entire estate for life in the event of his dying without a gon, and appointed: : `s% 

several persons as executors. Subsequently the widow adopted ason of her’ - cina 
husband’s nephew (brother’s son) alleging that she was verbally given” ~ <1. 

‘power to adopt by the testator. Two points having been argued before ri: 

the Trial Judge, vis., (1) whether the adoptee could validly become‘the -°t x 

the testator’s son by virtue of the will and (2) whether the widow had 

authority to adopt, the first point o which was not argued in appeal : 

Held, reversing the judgment o? the High Court, that -having regard. | - 
to the balance of testimony of five respectable persohs not shaken.in || 
cross-examination, (though the widow was not called as a witness by, oa 
either party) and the probabilities of the case, the widow was given : power. , 
to adopt; held, further, that the rst point not argued on appeal in phe, _ 
High Court could not be raised before the Privy Council. ies 

Adwaitya Prasad v. Baldeo Des (P. C.) aa Kawin __ 685 


Minor—Right , to guardianship of person or property of minor wife or. 
f  child—Right to mandgership o= ‘joint Hindu family —See Guardian ie a 
and Wards Act, 8.25. A sie “ai mr edl 


Indian Contract Act, 8s, 216, 193—Pr incipal and agent— Ratification ae 
—Purchase by agent on his own account and contrary to directions of - area 
principal—No ratification possible—Stranger execution. purchaser— ý 
Bona fides —Meaning of —Knowledge of appeal pending—Immaterial. 

~ Purchase by en agent in execution of a mortgage decree in favour of his ` 
principal, on his own account and contrary to the directions of the princi- 

pal cannot be taken advantage of ky the latter under S. 216 Indian Con-. 

tract Act nor ratified under 3. 196. . 

Bona, fide purchasers in execusion of decrees (in this case, a mortgage 





decree) not being decreo-holders are unaffected by the decrees being subse- - “7: 
quently reversed. ; 
A purchaser with notice of the pendency of an appeal is not on that ‘i 


account any the less a bona fide purchaser. 


The meaning of the words ‘‘bcua fide purchaser” considered. < 
Raghavachari v. Pakriri Maiomed Rowther. (Sadasiva Aiyar and suet 
Moore, JI) ak see oe aay 497 


Indian Minority Act—Efiect—Mshomedan Law—Majority age of, for . 
purposes of aaa of person. See Guardian and Wards “Aot | 
_8. 26. sas f a1 
Indicn S-coession “Ket 8. 44-<‘Applisa bility “Coustrnotion, ` See Hindu ` 


Law—Dayabhage Schoo}. ar tes seas 140 
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Insolvency of judgment-debtor--Aaj udication “Vesting order-Subsequent 
£ sale of judment-debtor's property in execution of decree obtained before 
insolvenciy—Validity—Objaction of Official . Receiver—Ejfect—Aplica- 
tion to set’ aside—Order rejecting—Appeal—Revision—Civil Pro- 

: cedure. Code, Ss. 100, 115—Provincial Insolvency Act, Ss. 94, 85— 


Effect—Execution sale—Applicaticn to set aside—Order on—Ap- ` 


:+ pealability—Civil Procedure .Code, S. 47, O. 21 R. 90—Ef fect. 


An execution court is ertitled to set aside a sale on an application ` 


under f3, £7, of the Code and no separate suit will lie for that purpose. 
It is only when O. 21 R. 90, as well as S. 47, of the code applies: to 
the petition to set aside an auction sale that no gecot, appeal lies under 


S. 100 of the code. But where S. 47 alone is applicable to she petition, . 


the order passed thereon is.a decrez and a second appeal lies. < 

Where, after a judgment- debtor had been‘ adjudged an insolvent and 
after his property had vested in the Official Reosiver, a portion thereof 
was sold in exesution of the decree obtained-before the adjudication not- 
withstanding the objection of the Receiver. ` 

Held, on an application by the latter to set aside the sale. 


1. That at the time of the sale the jucgment-debtor had no right, 
. title or interest which could be sold or vested in a purchaser ; 


2. Thata purchaser with notice that the judgment-dedtor had been 
declared an insolvent aquired no title under the sale : 


8. That-the omission on the part of the Official Receiver to give the 


notice specified by S. 35 of the Provincial Insolvency Act did not, affect . | 


the Case : 
4> That the- sale was altogether irregular and that the Court in 


holding the sale after it had been brought to its notice that the judgment- 


debtor had been adjud ged an insolvent acted, if not without jurisdiction 
at any rate with materia] irregularity in the exercise of its jurisdiction 
within the meaning of S. 115 of the Code. 


5. That the order rejecting the epplicabion: was a decree ane a 
second appeal lay against it. 


Meaning of ““ purchaser in good faith ” in s. 84 Bub-cl. (3)of the- 


Provincial Insolvency Act, 


Anantharama Iyer v. Kuttimalu Kovillamma (Sadasiva Atyar and 
Moore, JJ.) fs 


Trust created by debtor i in fave of some of the creditors for 
discharge of debts—Transfer in, good faith and for valuable considera- 
tion.—-Transfer valid. See Provincial Insolvency Act—Ss. 4 (a); 18, 
190, 36. 
Jaghir—Meaning of--Madrag Estates Land Act, 8.8 Sub: Seo. 2 cl. (o) @. 
Jodi payable by’ Inamdar—Right of Zemindar or Mitiadar under his 


sannad—Eatent of-—Jodi if a charge on interest of Inamdar— f 


Assignment of jodi as šsuch—Distinction. , 
A Zatnindar or Mittadar, who under his sannad has a right to collect 


the jodi payable by an Inamdar, has no charge for arrears of jodi on the 
interest of the Inamdar: 


Per Seshagiri Aiyar,.J.—1f what is assigned is the jodi as such, the 


assignee would have a first charge although he may not be entitled to . 


‘have all the statutory. remedies which the assignor has. 


Subbaraya cane’ v, hs Ranganatha. ag gaa ‘(Chief Justice, and : 


Seshagirs Aiyar, J.) 
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Fudge ‘creditors in England and India—Righis of—Distinction. See 
” C.P. Code, 0. 21R. €68. a 
Land Encroachment Act (Madras III of 1905) Applicability i in eee 
ing Madras Irrigation Cess Act of 1865. See Madras Irrigation Cess 

Act of 1865 sei 
Landlord and Tenant—Dispossession of tenani after being put into pos- 
session—Landlord’s suit for possession—Form of decree. ‘See Ejectment. 
Suit for rent—Tenant’s caim for damages for obstruction in 

previous yoars—Plea of equitable set off—Sustainability—Claims 

barred—Effect—See Practice ag si 
Lease—Cavenant for quiet enjoymznt—Breach—Suit for damages kay 

Limitation —Cause of action—Limitation Act of 1908, Ar is. 115, 116 

—Applicability— ‘continuous preach” —Meaning and illustration— 

Transfer of Property Act, S. 108—Principle of-- Applicability to 

Crown grants—Nature and scope of covenants provided by—Limitation 

Act of 1908, S. 19—Acknowledgment—Ambiguity in admission— 

Effeci—Government and its servants—Acknowledgment by latter, 4 f 

and to what extent binding on Government. 

Where the plaintif, the lesseə from she Government of a piece of 
land under a lease dated March 1896, for a period of 5 years, sued the 
Seoretary of State on 11th March 1903 for damages sustained by him by 
reason of the Government's failure to put him in possession of a portion of 
the lands leased and it appeared thas as early as 2nd July 1896 the plaintiff 
had demanded possession of that portion from the Government and failed 
to obtain it, held that limitation tegan to run from the time ‘when the 
plaintiff became entitled to possession, ¿.e., from the date of the leage or 
at the latest from the 2nd July 1895 when he demanded possession from 
the Government and failed to obtain it and that the suit was barred. 

Held, further, that a memorancum to the plaintiff from the Tasildar 
(a) communicating the order of the Sollector stopping the collection of the 
kist due for the portion of the land rot obtained by the plaintiff pending 
the disposal of the dispute regarding ib and (b) demanding payment of the 
balance of the kist due by him did not amount to an unequivocal 
admission by Government that, as they had failed to give possession 
of a portion of the demised property, they were liable at least to remit 
a portion of the rent and was not ar acknowledgment within the meaning 
of S. 19 of the Limitation Act. 

Per Coutts Trotter,J : The nature of the remedy available toa tenant 
under the covenant or the contract for quiet enjoyment depends upon the 
nature of the breach. The test as to whethera breach is continuous ig 
this; if the plaintiff sues in damages, can he only sue for the damages 
actually accrued at the date of suit, or may he sue for the whole of the 
damage accrued and prospective, that the breach will cause to him. In the 





former case, the breach is continuing; in the latter, itis single and final.” 


The failure uf a lessor to give possession of the demised lands to his lessee 
goes to the very root of the contract and is so fundamental a breach of it 
as to entitle the lessee to treat that breach as final, and bring an action 
forth with for the whole of the prospective damages. 
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Lease.—(contd.) . 

Per Srinivasa 4iyangar, J.—The covenant or the contract, express 
or implied, to place the transferee in possession operates in presenti and 
that obligation is broken once for all as soon as the transferor 
declines or is unable to place the transferee in possession. In the case of & 


lease the obligation i is to place the lessee in possession in the beginning of’. 


the term. On-the breach of this obligation the lessee is entitled to 
institute an action and recover by way of damages the value of the. 
term. The covenant or contract is nota continuing one and so there 
cannot be a continuing breach. 

The technicalities of English law as to covenants ought not to be ii im- 
ported into India. 

Nature of covenants EINE for by S. 108 of the Transfer of Property 
Act disoussed. 

Though the provisions of the Transfer of Property Act do not apply to 
Crown grants, the provisions of S. 108 of the Transfer of Property Act 
may be referred to for the purpose of determining the nature of the ordin- 
ary covenants by which the lessor and the lessee are bound. 


Secretary of State fur India v Venkayya Garu. (este Trotter and 
Srinivasa Aiyangar, JJ.) iik saa 


Legal representative —Duty to account for angka Barton of proof-Duty 
extends to profits. See Civil Procedure Code, S. 52..., eae 
Letters Patent (Madras) Cl. 12— Swit for land or other immoveable pro- 
perty— Damages for cutting trees on lands outside Madras—Practice 


—Original Side—Costs—Fees paid to advocate appearing with Vakil—, 


Cannot be allowed against opposite party. 

A suit for-damages for cutting and carrying away trees on land out- 
gide the local limits of the ordinary civil Jurisdiction of ihe High Court 
‘ig a suit for land or other immoveable property’’ within the meanihg of 
Olause 12 of the Letters Patent. / f ; 

On the Original Side a party who i ig represented by a counsel instruct- 


ed by a Vakil.has no right to recover from the opposite party as part of 
the costs of the suit, the fees paid to the counsel. 


Srinivasa diyangar v. Kannappa Chetty. (Chief Justice and Seshagira * 


Aiyar, J.) Sês dee ate 

Libel—Fatr ateti- tiala of fact and comment— Well founded 
critic ism— Meaning of —Statement of facts unessential—May be identi- 
fied by reference. 7 
Even a statement of fact may be excused if-honestand fair, as com- 


‘ 


ment if it appears to be a deduction or conclusion ‘come to by the writer 
from the facts stated or referred to by him or in the common “knowledge 
of the person writing and those to whom the words are addressed provided 
the conclusion is one that can be reasonably come to on the facts. 

For the plea of fair comment to be available, it is not necessary that 
the facts on which the inference is based should be specially stated ; ; ib is 
sufficient if those facts are identified by clear reference. 

Whether a particular statement is -a, statement of fact oris a com- 
ment, is a question of fact to be determined with reference to the circum- 
stances of each case. 


Page: 


128 


22 
Libet.—(contd.) | : 


The statement that criticism mast be well-founded, means no mote. 


than that it must be such that a fair minded man might upon the facts 
bona fide hold the opinion expressed. 


The Madras Times, Lid. v- Rogers.. (Chief Justice and Phillips, J.}- 


Limitation Act,.8..7—Hindu Law—Joint family—Alienation by father 
—Suit byafter-born son to set oo ee ae suit- by elder 
brother, Effect of. See Hindu lew. ... 





- Page. 


—Ś. 15—Pendenoy of former =utt—Relief not grania because pre- a 


sent “plaintiffs i were defendants—Time taken by prior proceedings ` ie 


deducted—Bonami—Lest—Source of consideration. 


In a suit by the descendants of one Gurucharan Sen by one of his sons $ 


for their share-in certain properties waich they alleged belonged to him ' 
but wore collusively declared by their uncles with a view to protect them’ 


from their creditors, in what was stylad “a deed . of covenant” to belong 


to their mother, the wife of Gurucharan Sen, and were subsequently 
assigned on trust by her to some orily of her descendants to the exclusion ` 


of the rest; the descendants of G by arother of his sons prayed that their 


shares also might be determined and assigned to them in the same suit’ `` 


and their claim was accordingly decreed by the First Court; but on appeal,” 


that decreo was cancelled on the tushn:cal ground that as they were only 


defendants i in the case, no decree could be passed in their favour and their E 
right, could be determined only by a ssparate suit. On their so doing, © 
they were met by the plea of limitation more than 12 years having 


elapsed from the deed of the covenant and the deed of trust. 

Held, that the “ deed of covenant” in no way altered the title of the 
parties as it did not purport to transie- any right but only contained an 
admission of a right which did not exist, that time began to runafter the 
execution of the deed of trust when the trusteas began to collect the rents 


to the exclusion of their co-heirs but that the time taken by the previous. 
litigation when they were bona fide litigating for their Tights should be. 


deducted. . h i 

Their Lordships regretted that in the-previous litigation the Appel- 
late Court did not.exercise the powers whick they possessed under the 
Code of Civil Procedure to transpose tkom from the category of defendants 
to that of plaintiffs and to maintain the decree of the Court of the first 
Instance. ` 

Where it is asserted that an assignment in the name of one person is 
in reality for the benefit of another, tke real test is the source whence tha 
consideration came but~where owing to distance of time evidence is not 
forthcoming on ‘either side to establisk or rebut conclusively the allega- 
tion, the case must be dealt with on reasonable probabilities and legal in- 
ferences arising from proved or admittad facts. 

In this case, where one of the properties concerned was the family 
dwelling house and the properties were repurchased in the name of the 
wife and there was no evidence that the wife had any money of her own, 


e 


4 


while the husband though an insolvert had money and there was also, © ` 


motive for purchase benami in the name of the wife, without discussing 


how far these circumstances standing ‘by thamselves would baye been, 


sufficient to outweigh the ostensible title. 
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Limitation Aob,—[contd.) <. tr Page 
Held: that from these circumstances taken along with the proved.fact:; s + a: 
that the income of the properties was treated exactly like the income of other a 
admitted family properties being entered in the family accounts and ; mts 
-applied towards the expenses of the family the inference was irresistible that 
the property was acquired benaméin the name of the wife and that 
inference was not rebutted by the fact that she executed mortgages or ay tis 
that she purported to dispose of the properties by will, both of these’ 
cicumstances being explicable on the basis that the properties were 
family properties. ` Soe 
Srimati. es Dassi v. Lakhon Chunder Sen (Ameer An) : 
P.C.. kan, Na a 429 
—B. Age A Adinowisdgment = Ambiguity — In admission -Efect — 
(Government and its servants —Aoknowledgment by latter if and to . 
what extent binding on Government. See. Lease. : 575 
S. 22,—Suit by individual without indicating suit to be on behal “lf ag 
of Company—Amendment subsequently—Not adding new plaintiff. 
Where the plaintiff in the original plaint did not say that he was 
suing on behalf of a Company but on objection being taken by the 
defendant he stated that he was agreeable that the decree should be in 
favour of the company and the plaint be amended so that the suit might 
proceed as being instituted on behalf of the Company. ont 
Held, that the case was not one of adding a new plaintiff within the | r 
meaning of S. 22 of the Limitation Act and the suit being in time at the | 
date of the original institution was not barred though at the date of the =, +. 
amendment the limitation period had expired. . OS 
Muthukrishna Pillai v. Rajam Aiyangar (Abdur Rahim and 


‘ 
e 
t 








Spencer, JJ.) vee! : nE aes ni BT 
————Ărt. 144—Order of symbolical delivery of possession without 4 
enguiry—Limitation. See Registration Act, Ss. 17 and 149, poate 407 


—— Art, 48—Agent for sale, in possession of jewel—Pledging—Appli- 
cability of—Pawnee in good faith from—Contract Act, S. 178— 
ess to be paid the amount of the pledge. 
> On 19-5-07 plaintiff entrusted a jewel to one K who undertook to sell. 

ite on commission. The latter instead of selling the jewel pledged it with i 

the defendant on 20-5-07. On 1b-12-09 plaintiff came to know of this and 

in 1911, sued to recover the jewel or its value from the defendant. 

Held, that Art. 48 of the limitation Act applied to the case and time 
began to run only from 15-12- 08 when plaintiff came to know that the 
jewel was in defendant’s possession. 

Held, further, that the defendant being 4 pawnee in good faith froma 
person lawfully in possession of it was entitled to be paid the amount of 
the pledge under S. 178 of the Indian Contract Act. 

Seshappier v. Subramania Chettiar. (Sadasiva Aayar and Moore, JJ)... 587 
Art, 59, 60— Deposit meaning of —Money entr usted by agent with 

firm, —Nature of—Article applicable. 

Where money belonging to plaintiff was left with the defondant’s 
firm on the understanding that interest should, be paid on ib at the current 


hie 


r 
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Limitation Act.—{canid ) 
rate and that the plaintiff should be at liberty to draw against it,as he 
‘required money. . 

Held, that it was a oase of deposit to which Art. 60 applied. 

Money in the hands of a trader who is not a banker will be a deposit 
in circumstances such as would make it money of a customer where the 
deposites was a banker. 

Subramanian Chettiar v. Kadirezan Chettiar. (Ayling ana Napier, JJ. ) 


—a—— Arts, 62-and 120—Receipt of money by manager of Jaghir—Suit . 


for account by person entitled to a share of income—Limitation—Civil 


Procedure Code, O.2, R. 2—Retarn of plaint in first swit for presenta- ' 


tion to proper Court—No re-presentation—Subsequent surt, if barred., 

Art. 62 of the Limitation Act applies only to cases where a definite 
sum of money had been received by she defendant, which the law says he 
must hold-for the use of the plantiff. It has no application toa casa 
where the defendant is sought to be made liable not only for what he 
actually received but also for what he failed to receive owing to his default. 

A suit against the defendant who had been appointed managor of a 
Jaghir with power to collect rents end witk a liability to pay over what 
was due to the plantifi’s share after Jeducting legitimate expenses, for an 
account of the profits received by him but omitted to be paid to the plain- 
tiff, isa suit for account falling witkin Art, 120 of the Limitation Act. 

Muhammad Habibullah Khan =. Safdar Hussain Khan (1884) I. L. 
R. 7 A, 25 followed. 


V ydianatha Aiyar v. Aiyasawmy Atyar, (1908) I.L. R. 32 M. 191—19 
M. L. J. 94. Mahomed Wahib v. Mahomed Ameer (1905) I. L. R. 82 C. 
527. Segu Chidambaramma v. Segu Balayyå, (1911)2 M. W.N. 467 
distinguished. 
`> O. 2R. 2 of the Civil Procedure Code is no bar to a subsequent suit if. 
the plaint in the former suit had been returned for preseptation to the 
proper Court and was not re-presented. 
Subba Row v. Rama Row paced! Rakim and Srihivasa Aiyangar, 
JJ, y. 4 pa tiy ie eae ace 
-, Art. 80—Promissory note payable on demand—Wr iting fixing 
‘timé—Buit by payee—Limitation after expiry of period Covenant” 
not to sue for limited time—Plea im bar to action. 
Where a promissory note payable on demand Was accompanied by 
“writing fixing a period for payment. 
Held, that the suit by the payse was governed by A Art. 80 of the 
Limitation Act and time began torun on the expiry of the time fixed. 
A covenant not to sue“for a limited time may be pleaded in bar to an” 
sotion brought in contravention of the same. Simon v. Hakim Mahomed 
‘Sherif (1891) I. L. R; 10 M+ 368 Somasundaram Chettiar v. Narasimha 
Chariar (1905) I. L. R.'29 M, 212 overruled. : 


Annamalai Chetty v. Velayuda Nadar. [Wallis, OJ Abdur Rahim and ` 
Sehagiri Aiya, JT.]° aaa see tee 





i 


Art, 106—Appliçability. Se Partiarahiip. ih, fl a 
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` 
Limitation Ket. eer ) - aii 
Arts. : 145, 416 — Applicability — Lease— Covenant for quiet 
enjoyment—Breach'—Suit for damagos—Timiitation. —Cause of action. 
See Lease. 
—Art. 120, 62—Suit for partition—Mortgage- debt collected ijc co- 

héeirs—Mahomedan Law—Right of suit from day to-day. 

In a suit for partition bya Mahomedan lady against her co-heits 
one of the reliefs claimed was in respect of the amount of 2 mortgage- 
` debt due to the deceased collected: by the defendants more than 6 years 
before suit. 


Held, that Art. 120 and not Art: 62 applied to the case and as the 
right to sue accrued from day to-day, the action was not barred.. 

Abdul Rahiman v. Pathummal Bivi [Sadasiva Aiyar and Napier, in. 
Art. 126—Hindu Law—Joint family-~Alienation by father 
Suit to set aside, after-born son—Limitation. See Hindu Law 
Art. 182, Gl. 5, 6—Issue of notice on application not in accord- 

ance with law—Saves limitation —Liberal construction of-article. - See 

_ Res Judicata. 

Madras Estates Land Act (I of 1908) s. 3 sub-sec. 2 Gl. (c) (a) —Faghir 
Meaning of Grant for subsistance of Nawab of Carnatic—Not Jaghir, 
only inam—Acquisttion | of. Kudivaram—Effect of — ‘Rocognised— 
Meaning of. ‘ 














Held, that a grant forsubsistence made by the Nawab of Carnatic to a 
Member of the family, though styled a Jaghir, was only an inam coming 
within §.8 Sub-Sec. 2 Ol. (d) of the Estates Land Act. 

The origin and nature of Jaghir tenure discussed. 


Where before 1848, both the Kudivaram and the Melvaram in an 


inam village had bəcome vested in the Inamdar and no occupahoy right 
had been acquired since. 

Held, that an action to evict a‘tenant of such lands was maintainable 
in Civil Courts. 

Per Srinivasa Aiyangar, J.: —Recogåition ofan inam within the 
meaning of S.8 Sub-Seo. 2 Cl. (d) implies something more than mere ac- 


r 


quiescence, s6mething done by the Government as for instance by accep- . 


tance of service, Jodi &e. 
G. Sam v. Ramalinga Mudaliar (Coutts Trotter and Srinivasa Aiyan- .. 
gar; JJ.) ` 





< Person not owning the kudivaram thereof meaning—Ejeciment—Suit 
_ for—Jùrisdiction—Civil Revenue:Court, 2 
An agraharam granted by a Zemindar from out~ of -his estate and 
situate within the Zémindari limits, was excluded from the assets of . the 
Zemindari at the time of the permanent settlement and was subsequently |. 
enfranchised at the Inam Settlement. 


Ss. 3, 2 (d) and (e) and 8—Exception—Scope of —Estote— Df < 
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Held, that-the agraharam was notan estate within the meaning of | 


S. 8, (2) (e) of the Estates Land Act. 
To remove a Village-from the definition of estate within the meaning 


of S. 3, 2 (d) of the Act, it is necessary that the grantee should at the i 


time of the grant own the kudivaram of all the lands then brought under. 
cultivation. In other words, a vjllage will not cease to come under that 
D | ý í E 
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Madras Estates Land Act.—(contd,) ` "Page. 
clause merely because the grantee owned the kudivaram in certain lands -—- 
included therein even in so far as those lands are concerned. ~- ies 
` ‘The exception to £. 8 of the Estates Land Act has reference only to 
cases where a person who is already an Inamdar ac quires the kudivaran.. 


ih right 


Sri Raja Varadarcja AppaiRao Garu y. Katnani Kuruvanna, (Abdur 
Rahim und Ayling, JI) 249 
Madras Irrigation: Gess Act, (VII- of 4865) —Land Encroachment $ i 

Act (Act III of 1905—Governmeni viver, meaning of —Government not 

owner of banks or sed of river—-Engagement—Inference of. 

Where admittedly the Government did not own the banks or any part 
of the bed of the river until far below the point where the plaintiff’s 
channel took ofi. 

Held, that the river was „not a river belonging to the Government 
so as to warrant the levy of water cess under Act VII of 1865. 

Per Wallis, C: J.:—The balance of xuthority is against the extreme ` 
view taken by Miller and Munro, JJ., in Mahalakshmi v. Secretary of 
State for India (1910) I. Iı. R. 84 M, 296=20 M. L. J. 823 that the effect ` 
of Act III of 1905'was t> vest all running water in the ‘Government 
because there was no other owner. Construing Act VII of 1165, this much 
is clear that ab places where the whole bed of a river belongs to Govern- 
ment, it isa river belonging to Government and at places where no portion ` ~ 
of the bed belongs to Government, ibi is Bah; a river belonging to Govern: 
ment. x i 

It was the olear intention of the legielature that the provisions of Act 
111 of 1905 should be sued in.construing Act VII of 1865.” | 

Per White, C. J. and Oldfield, J:—In the circumstances of the case, 
their Lordships refused to infer from the fact that the Government did 
not sesk to levy a separate tax from 1865 50 1907, that there was when the 
Act (VO of 1865) osme into force a sibsisting engagement bet ween 
plaintiff and the Government Within the meaning of the Act. . 

Per White, C. J!:—The engagement referred to in the Act isa 
subsisting engagement at the time that tke Act came into force though 
acts or omissions since the Act might: be evidence of such an engage- 
ment. g 

Secretary of State for India v. Maharajah of Bobbili (Oheif Jüstido and 
Seshagiri Aiyar, J.) on 

Madras Land Encroachment Ret II) of 1908 ; Ss. B, 6, 7, and 14— - 

Notice under S. T, if gives rise to a couse of action—Specific Relief 

. Act S. 42. Suit for declaration—Lin-itation. ~ - 

A notice under S. '7 -of the Madras Land Encroachment Act calling 
on the person in occupation to show cause why he should not--be proces- 
ded against under 8. 5 or S. 6 of the “Act, does not give-rise td-a cause of 


168 > 


action. 
- Narayana Pitt. Secretary of State ust) a3 u L J. 162; appro- 


ved. 
Whero matters ‘procesd further and penal assessment is levied, ‘a suit. - 


Lrought for declaration of title to the disputed land is governed by the six . 
month’s limitation prescribed by §.° 14 one from the date of the 
jevy of the penal assessment. S 2 
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Madras Land EEN KN Ket. —(contd.) 

The Secretary of ‘State for India `v. -Ilikkal Assan. (Chief Justice, 
Abdur Rahim and Seshagiri Aiyar, JJ)’ F. B. $ 
————Act III of 1905—Effect of ~rt | 
Mahomedan Law—Majority—Age of—Indisn Majority "Act—Efeot as to 

guardianship of person. See Guardian and Wards Act, 5. 25. 
Partition Suit—Mortgage debt collected by one of heirs—Olaim in 

respect of—Limitation—Starting point. See limitation Aob, Arts. 

, 120, 62. aed 
Maintenance, future, Right to--Cannot be ‘attached i in Geecutiaa of decree 

—Civil Procedure Code, S. 60 (n). -= ` 
Malabar Tenants Improvements Act (Act I of 1900) ‘Be: 15, 6 (3)—Re- 

valuation of improvements —Government notification reversing rates 

—No ground for. 

Neither S. 15 nor S, 6 (3) of the Malabar Tenant’s Improvement Act 
allows a re-valuation of improvements unless, | since the last valuation. 
there has been a change in the condition of the improvements or addition” 
al improvements have been effected. 

Held, accordingly, a revision of rates on the basis of a Government 
notification published since the date of the decree was unauthorised. 

Veluthamana v. Pathuma (1918) 171, C. 181 followed. 

Kunhammad Kutti v, Panchara Alleema (Sadasiva Atyar and Napier) 
JI) arr bee sue 
Maxim—<Actionam Geci non receipi lex. — application. See Mortgage 
Merger—Transfer of Property Act, S. 101—Motgagee Penne entitled 7 

inheritance to the equity of redemption. 

Mesne profits— Assessment—Principle—Loss sustained or pean if can 
be allowed. See C. P. Code. S. 2 (12). ‘ 
Mortgage by conditional sale—Mortgage, before fie: ae sAbaetioe of 





words of conveyance, effect of Mortgages, right of, to remedies given, 


by S. 67 of the Transfer of Property Act. See Transfer of Property 
Act Ss. 2 (0), 5S and 67, ee 

Mortgage—Construction—Mortgage by conditional sale—Mortgage before 
the Transfer of Property Act—Absence of words of conveyance— 
Effect of. See Transfer of Property Act S. 2, (c), 58 and 67. 

Equity of redemption—Acquisition by prescription—Sale of pro- 
perty for non-payment of public charges—Purchased by trespasser-~ 
Effect of mortgage. See Transfer of Property Act, S. 65 (c). 

————Extinguishment of Acquisition of title by prescription againat 
Mortgagor—Acquirer defaulting to pay revenue—Revenue sale—Pur- 
chase by acquirar—Mortgage extinguished. See Transfer of Property 
Act, S. 65 (e). TA 

— —-Prior sor lgagen Suik by, without impleading paisna mortgagee 
— Purchaser under the decree—Rights and liabilities of, or against 
a puisne mortgagee, suing subsequently on his mortgage—The right of 

. the latter not merely to redeem the prior purchaser but extends to 
selling the property subject to prior morigage—Lis pendens. j 
Where a prior mortgagee brings a suit on his mortgage wilhout im- 

pleading the puisno mortgagee and purchases the property in execution of 
his decree; and tho puisne : mortgagea.subsequently sues for sale on his 





mortgage against the prior mortgagee purchaser, the puisne-mortgages is - 
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Mortgago.—[contd.) Ja ` 
entitled to decree for sale of the property subject to the prior mortgage 


` orif the prior mortgagee purchasér consents to a sale of the property free 


of incumbrances, the amount of each incumbrance to be paid in the order 
of the incumbrances.. The puisne mortgagee is not bound to redeem 
before bringing the property to sale. 
Mulla Vittil Seethee ‘vy. Achuthan Nair (1911) 21 M. L. J. 218 

followed. i 

" Venkatagiri v. Sadagopuehariar (1911) 22 M. L. J. 129 Venkatanara- 
sammah v. Ramiah (1819) .I,L.R. 2 M. 108. Ramayya Chettiar v. Parika- 
sarathi Naicker (1900) I. L. R. 24M 171. dissented from. 

Per Srinivasa Aiyangar, J. The rights of prior and the puisne mort- 
gagees and the purchasers in defectively framed suits discussed. The cases 
on the question reviewed. . 

Chinnu Pillai v. Venkatasam, Chettiar. (Coutts Trotter and 
Srinivasa Aiyangar, JJ.) .. 5 
——-—Transfer of Property Act, S. 38, 84—Deposit Painan of batta 
for proper address—Interest stop: will—Bona fide mistake in amount 
—No mesne profits—Interest for the day of deposit. 
When the mortgagor pays the amount due upon the mortgagee into 


` court and pays batta for notice with the porpetsy address of the mortgagee, 


he has done all that has to be done by him and thereafter interest ceases to 

‘Tun, 

k Where there are conflicting right as between subject and subject, frac- 

` tion of a day will be treated as a who e day and the mortgagor is bound 

to pay interest for the day on which ha makes deposit : 
Where the money deposited under S. 83 was short by 9 pies owing to 

a bona fide mistake on the part of the mortgagor. 


Held, that he was not-entitled to mesne profits as his tender was in- 


4 


sufficient. . 
Subbai Goundan v Palani Gourdan (Sadasiva Ayair and Moore, 
JJ.) .. 

-Deakes for sale—Subsoquent suit for redemption—Res judicata. 

See C. P. 8. 11 





Negotiable Instruments—Promissory oe Baie on covenant not to 
sue for limited time if can be pleaded in bar. See Limitation Act—. . 


Art. 80 oe Ssa 
Newspaper—Managing Director—Powar to vary duties. and hours of 
attendance of co-editor—Absence of express contract as to duties of 
co-editor—Hffect. See Presidency Small Cause Courts Act, S. 69 
Notice—Necessity—Office at: pleasure—Dismissal: Without notice. See 
Religious Endowmeuts. 


Partnership —Dissolution— Hindu ee Joint Family — Partner. ship 


for family benefit between manager and stranger to family—Death 

of managing member— Bf fect—Lismttation AG of 1908—Art. 106— 

Applicability. 

Though, where the manager of a joint Hindu family is a member of 
a trading partnership, there may be many cases in which the family pro- 
perty may in one.way or other be available to the creditors of the part- 
nership, yet the family such is not a:partner and the partnership, is 
dissolved on the death of the manager. 
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.Partnership.—(conéd.) 

Sokkanadha Vanni Mundar v. Sokkanadha eae Munder (1904) I. 
L. R.23 M. 344 followed ; Joopudy Sarayya Lakshmanaswamy (1918) I. 
36 L. R. M 185=95 M, L.-J: 128 P. C. explained. 

Ramanathan Chetty v. Yegappa Chetty; Coutts Troer and' Srinivasa 
Iyengar, JJ.) ees 
Part performance—English Law doctrine of—Applicability to cases 

governed by Transfer of Property Act. Ses Estoppel. 

Permanent Settlement—Land comprised in—Ryoti land—Agreement oy 

Zamindar witk Government io hold on ryotwari patta—Validity of — 

‘ Suit for rent—Jurisdiction. 

The holder of a partible Zamindary, may valid by-agree with the 
Goverment to hold ryoti lands comprised in his sunnud on ryotwari 
tenure provided that no existing rights of eny person in the land axe there- 
by affected ; And the lands then cease to form part of the permanently 
settled estate. 

Where the holder Of a partible Zamindari let ryoti lands for a term 
till 1904 and he then agreed with the Goverument-to hold there lands on 
ryotwari tenure, a suit for rent against the tenants of those lands lies in 
the Civil Court, and not in the Revenue Courts. 

Per Sadasiva Aiyar, J.—The Zamindar is entitled to the full enjoy- 
ment of every parcel of the lands within the Zamindari and it is for the 
party who sets up the Goverment’s right to resume and assess any portion 
of land lying within the limits ofthe Zamindary to prove it. 

Sri Raja Varadaraja Appa Rao v. Gonspatle Punnayya (Sadasiva 

Aiyar and Napier, JJ). 3 ioe ces 


Pleadings — Proof — Variance between—Suit on promissory note—. 


Variation of date during trial — Trrogularity—Prinoiple one of 
ciroumstances, not of law. See Practice. 


Power of Attorney—Construction—Power | to eee en to pledge 


credit. See Agency . ae net 
Practice— Abatement of suit—Formal decree dismissing suit should be 
drawn up. See Civil Procedure Gode S. 2. = 
` —-— Equitable set of f—C.P.C. Order VIII 6, O. 20 R. 19—Subject t 
limitation —Landlord and tenant—Claim for damages for obstruction 
- in previous years—Not pleadable if barred. . - 
Apart from special cases like those of mortgagor and mortgagees 
trustee and cestui-que trust a claim which is barred cannot be the subject 
of an equitable set off. 


Held, accordingly that in a suit for rent by the lessor it was not open ' 


to the lessee to plead by way of equitable set ofan unliquidated claim for 
damages for obstruction to quiet enjoyment i in previous years which had 
become barred by limitation. È 4 
Vyravan Chetty v. Daivasikamani Desikar. (Wallis, C.J. and 
Serhagiri Aiyar, J.) .. 
— Original Side —Costs ~Fee paid fo advocate appearing with vakil. 
See Letters Patent (Madras) CL. 12 ... +! sp 
——_——Parties—Trusf—Rent due to—Suit for. See Temple Committes: 
Variance between pleading and proof—Suit on promissory note— 
Date of Variance, in trial—Principle one sf circtimstances, not of 








law. 
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“Practice.—[contd.) 

Where in a suit « ona a, promissory mote purporbing to be of a particular 
date the evidence showed that it was executed on some other day and the 
trial court acting upon that evidence gave a decree to the plaintiff but the 
High Court reversed the judgmeni laying stress on the principle that it 
would introduce the greatest amount of uncertainty into judicial proceed- 
ings if the final determination of causes is to be founded on inferences at 


variance with the case that the plaintiff has pleaded and by joining issue | 


in the case, has undertaken to prove, on appeal to the Privy Council. 


Held, reversing the Judgment of the High Court that the principle 


relied upon was in ultimate analysis one of circumstances and not of law 
and in applying it, the whole of she circumstances must be teken into 
account and carefully scrutinised and that the High Court had applied it 
in an abstract and unsatisfactory way which had sued them in estimating 
the merits in the controversy befcre them. 

Haji Umar Abdul Rahiman =. a Cooper (Viscount Haldane) 
P.C. see wea ae 
Presidency Small Cause Courts Kote s. 69.—Reference on application 
under S. 88 without order for retrial or revival of suit —Contract 
of service as co-editor—Power of Managing Director to vary duties and 
hours of attendance—Suit for salery—No claim, when not forming. duties 
of appointment—Oontract Act, S. 54. 

A reference under S. 69 ofthe Presidency Small Causa Courts Act is 


competent though no formal orde: is passed granting a new trial or declar- ` 


jng that the suit has been revived before notice is issued to the respondent 

on the application under S. 88 Oakshott v. British India Steam Navigation , 
Co. 1891) C. L. R. 15 M. 179 and Nusservonjee v. Purushotum Dass 

(1885) I. L. R. 11 10 291 dissensed from. 

Held, that in the absence of any express contract as to the duties of 
the plaintiff who was appointed aco-editor of a newspaper the Managing 
Director of the company publishirg the newspaper was entitled as ‘a matter 
of law to vary his duties and hours of attendance at the office form time 
to time provided such variation was not unreasonable or inappropriate to 

„his appointment as co-editor and that he was not entitled to recover his 
salary for the period during which he failed to perform the duties so as- 
signed to him. Ramasamy Aiyar v. The Madras Times, Ltd, (Sadasiva 
Aiyar and Napier, JJ.) + use 


Presumption—Hindu taro oin family—Harnings of single member— 
Self acquisition—Presumpticn. See Hindu Law—Partition. 


Principal and Agent—Agent—T-ansaction within the scope of authority. 
—Binding nature on principel—Effect. See Agency. ; ki 


Contract by agent on Lis own behalf against instructions at 
principal —W hether principal can auy: See Indian Contract Act, 
Ss. 216, 196. 





Principal and surety —Negotiahle instrumen Surety for—Without ` 


‘concurrence of drawer—Lialility of principal Sdedtor —Indian Con- 
tract Ss. 140, 145,—Ss. 69 ard TO, applicability of. 
Asurety to a negotiable instrument who has become such without the 


concurrence in the contract of the drawer gets no higher rights against _ 


him than an ordinary holder. 
He is not entitled to rely on 3, 145 of the Indian Contract Act, his 


rights b ing confined to those given by S. 140, That section gives him a 


“Page 


444 


207 


808 


282 


497 


31. 


Principal and surety-—(contd.) 

right of suit on the original obligation but subject to the same limitations 

as affect the creditor. 5 rant 

Oldfield, J:—Ss. 69 and 70 tidian Contract Act also are inapplicable 
to the case, 

© Muthu Raman Chetty v. Chinna Pallayan Chetty alias Chinna Karup- 

pan Chetty (Ayling and Napier, JJ.) a. g 

Private International Law —Submission to'jur lisdiclion—Civil Pröcedure 
Code,S. 44—Appearance and defence on protest—to get a refund from 
son to whom debt was paid and to avoid arrest—Submission neverthe- 
less. : 

When a decree of a Court in the Cochin state was soudit to be execut- 

ed in the Sub-Court of Palghat,.it was objected that the Cochin Court 

had no jurisdiction to make the decree. Though the defendant had 
appeared and defended the suit against him, he had protested against the 
jurisdiction of the Court both i in the Court of the 1st Instance and in the 

Appellate Court. His reasons for appearing and defending were (i) that his 

creditor’s son to whom he had repaid the suit debt refused to refund him 

the money unless ho defended the suit brought by the father, (ii) that if a 

decree was passed against him he might be arrested when he went to 

Cochin on business or to gee his relations. 

Held ona reference to the Full Bench that under the circumstances 
there wasa submission to jurisdiction and the decree could not be 
impeached by the deft. 

Parry and Co. v. Appasam Pillai (1880) I. L. R. 2 M 407. overruled. 

Rama Aiyar v. Krishna Patter. (Chief Jusiice, Seshagiri Aiyar and 
Phillips.) ... 

Provincial Insolvency Ket, Ss. 4 (a), “48, 49, 36—Trust created by 
debtor in favour of some of the creditors of most of the properties for 
the discharge of debts—S.36—Transfer in good faith and for valuable 
consideration—‘ Void,” meaning of—S. 4-(a)—creditor appointed 
trustee for discharge of debts, a third person, within the meaning of 
—Official receiver becomes receiver of the insolvent’'s property only 
by order under S, 18. 

Where a debtor with the consent of the majority of his creditors 
executed a trust deed in favour of three of them in respect of most of his 
properties for paying pro rata all his creditors, and 2 years after the 
debtor putin a petition in insolvency ard was adjudicated an insolvent, 

Held that the trustees were transferees in good faith and for valuable 
consideration within the meaning of 5. 56 of the Provincial Insolvency 
Act and the trust deed could not be avoided under that section. 

“ Void” in 8. 86 means only voidable. The word “Purchaser” in thè 
section is used not in the ordinary legal sense of one.who has bought 
a property under a contract of gale but means a person who has given 
valuable consderation. 

Hance v Harding (1888) 20 Q. B. D. P. 783 at P.738 followed. 

* “Transfer to a third person” in S, 4 (a) includes the conveyance to 


some of the creditors themselves as trustees for the general body of 


oreditors 

The Court should, if it intends the Official Receiver to become 
vested with the insolvents property, pass an order under S. 18 appointing 
a receiver. The ‘practice i in the mofussil of treating the Official Receiver as 
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Provincial Insolvency Act—(cozid.) 
“ vested with the properties of the Insolvent as soon as an 1 adjudication 
order is made without a preliminary order under 8. 18 appointing a 
receiver, is illegal. 

Official Receiver of Trickinopoly v. Somasundaram Chettiar, 
(Sadasiva Aiyar and Moore, JJ). 

Privy Council—Leave to agpoal—Grant of —Valustion—Psincipie 
See C. P. Code of 1908—S, 110 CI. 1 and 2. i 

Promissory note—Agreemort fixing time for peymont—Suit on— 
, Limitation—Starting point—See Limitation Act, Art. 80 . i 

Provincial Insolvency Act, Ss. 34, 85 Tnsolvaioy. of J adgment 
debtòr—Adjudication — Vesting order— Subsequent sale of judgment 
debtor’s property in execution cf decree obtained before insol vency— 
validity. , See Insolvency of Judgment debtor. : 

Provincial Small Cause Court’s Act, 8. 28—Interference discretion. 
ary. See Transfer of Property Act, S. 6 Pa 

Receipt of money by manager of Jaghir—Suit iot account by— 
‘Entitled to share of income—-Art. 62 not applicable. “See Limitation Aot 
—Arts. 62 and 120. a 
Registration Act, 8. 17 Cl. (b). Sub- Section Y cl. (2)— Evidenco doi 
S. 92 — Registered lease deed— Unregistered dccument executed on same 
date as lease deed and providing for cancellation and delivery of lease 
deed to lessor and for execution of release deed by lessee—Suit by lessor for 
cancellation and delivery of lease teed not for execution of release deed by 
lessee— Admissibility of unregistersd document in evidence—Conditions of 
relief to tessor—Restoration of berefit under Lease deed—Pleadings—Re- 
lie f not specifically asked for in plaint—Defendant not misled— Effect 

` Where, the plaintiffs sued (1) Zor the cancellation and delivery to them 
of a registered lease deed executed by them in favour of the defendants and 
(2) for a decree directing the execution by the defendants in their favour 
of a deed releasing their rights to the property covered by the said lease 
deed and relied, in support of their claim, upon an unregistered document 
of even date with the said lease deed given to them by the defendants and 


providing, in certain events which happened, for cancellation and delivery - 


to the plaintiffs of the lease deed and for the éxecutivn of a release, held 
that the unregistered document was not inadmissible in evidence either 


_under §. 17 (b) of the Registration Act or under S, 92 of the Evidence Act. 


Held, further that plaintiffs were bound to restore to the defendants 
the benefits that they had obtained under the lease dead. 

Per Coutts Trotter, J.—Whers, although the exactly appropriate relief 
is nob asked for in the plaint, the defendant knows clearly what it is that 
is in issue between himself and the plaintiff and goes to trial on that 
point the appropriate relief Emay be granted notwithstanding ‘the defect in 
the plaint. 

Sree Raja Dantalooru Pedda Venkata Jagannadha Raju v. Kurapathi 
Radhakrishniah (Coutis Trotter and Srinivasa Aiyangar, JJ.) 

——— 5s. 17, ae Agreement to lease—By correspondence—Registration 
essential. 

Where an agreement to lease a certain imamoveable property was 
affected by two letters, one constititing the proposal, and the other, the 


axceptance and relying üpon those letters a suit was waktan ken for peoifio 
1 


performance of the agreement, ' 
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- Registration Act. —conid. yo. 
` Held, that the letters could not be used is prove ‘the ME aB 
they had not been registəred. “> r 
8. 15 Cl. (d) of the Registration Act applies not only to leases effected 
by a single document but also to those effected by correspondence. 
Morgan and Son v. Fernandez (Ayling and Napier, JJ.) 
Ss. 17 and 49— Partition -—List of immovable properties auiotied 
with declaration as to division—C ompulsor ily registr able—A dmissibi- 
lity in evidence—Limitation Act, Art. 11—Civil Procedure Code, 0.21 
R. 103—N o inquiry, no order —Symbolical d: livery —Ef fect of .- 
Where'a document signed by all the members of a Hindu family, after 
mentioning the properties put into the possession of each of them, wound 
up saying ‘tin the presence'ofthe witnesses hereunder we divide.” 





Held, (By the Full Bench) that the document was inadmissible for ` Í 


want of registration and could not be used even for the purpose of proving 
division of status. ~ 


Where'a purchaser in execution, of the interest of one of the members 


-of a Hindu family, whom he alleged to bo divided in interest, was resisted - 


by the other members of the family claiming to be in possession and the 
Court without deciding whether the family was or was not divided 
directed that the property should be delivered symbolically, 


Held, Per Spencer, J. — That the purchaser was pok bound to seb aside, 


the order iù one year. S. 


Per Sadasiwa Aiyar, J. — That the members of the family also were 


not bound to set it aside within one year. 
Per Sadasiva Aiyar; J.—Symbolical delivery hasnot the effect of 
dispossessing any person other than the judgment-debtor. 
Aygakutiti Mankondan -v.. Periasawmi Koundan. (Chief Justica, 
Seshagiri Aiyar and. Kumarasami Sastri, JT.) 


ene 


————8s. 17 and 49--Partition—Hindu Law— Unregistered deed—Con- a 


struction—Immoveables and moveables—Bad as to one, bad as to both 

—No intention to effect severance without deed taking saa divi- 

sion of status by declaration contained, in. hey Saia 

In a suit to question-an alleged partition between the minor plaintiff 
and his paternal ‘uncle, the document which was said to effect it was, as 
follows: ‘‘As we have in the presence of.the undermentioned panchayatdars 
divided into equ2l moieties, the cash, moveables and immoveables, Court 
decrees, eto., of which we are now possessed, our connection shall hereafter 
be only by relationship but we shall have no monetary connection in 
respect of these properties.”’ 4 : 

Held, that the, onma had the effect . ‘of causing "immovable 
proporties heretofore held by. the co-patceners as joint tenants thencefor- 
ward to be-held by | them „as tenants-in-common , and as such, without 
registration, could not aff ect _immoveable property. ` 


Held, also, that in the, absence of any clear intention expressed i in the 
document ‘that movables should be partitioned apart from the immovables, 


the document, did not affect even the movables. 
, Held, further per 'Sadasiva “Aiwar, ‘J. that the unequivocal declaration 
contained in the document c6uld not-be held to ‘efiect a severance, as 


there was no intention. to divide without the deed itself simultaneously i 


taking effect. 


Pothi Naickan v, Nagonna Nailer. iis: C. J, Sadasiva di yar and m 


ove 
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Religious Endowment— Muits—iunior Pandarasannadhi—Nature of 


the officéc—Removal from office—Grounds for—Notice of charges ` 


Bage ’ 


necessary—Office at pleasure—Incidenis of — Compromise decree | 


recognising plaintif f as halder of a religious of fice—Validity o f —Civél 

Procedure Code, S. 367 (O. C.)—Suit by a legal representative to 

establish his position as such—What the plaintiff in such a suit is 

bound to show—Mutis, whether voluntary associations cr brother kaods 

—Immorality of a Matadhipati or junion—Whether entails jann 

of the position. 

Where the Matadhipati of the Dharmapuram Adhinam having ordained 
and nominated a junior Pandarasannadhi purported to remove the junior 
without giving him any notice or cpportunity to answer the charges 
against him, 

Held, that the dismissal was bad. 

The nomination and ordinatior of a junior Banda Aan dhi is the 
customary manner of providing for the line of succession in Mutts of the 
kind; and the Pandarasannadhi (Matadhipati) can dismiss the junior 
only for good cause and not arbitrar-ly. | 

The position of a junior Pandarssannadhi is analogous to that of a 
co-adjutor, with the right of succession, a right of which he cannot be 
deprived except for good cause. © , 

“Where an office is held at pleasure, the holder of the office can be 
removed without any notice. In all athere cases, there should. be notiog 
to the incumbent of the office to answar the charges before dismissing him. 

‘Where a Matadhipati purported so Yemove a junior- and the latterfiled 
a suit questioning the dismissal, a compromise decree in such. suit 
recognising the plaintiff as junior-is binding on the parties to the suit ‘and 
their representatives unless such decrae is set aside by a separate suit ‘on 

: proper grounds. Till the decree is set aside, it is bindingon theparties ue 
as much as if it had been passed after contest. 

Any illegality in the compromise decree in so far as it restrains thy 
Matadhipati from removing the junicr in case of any future migeonduat 
of the latter, is no ground for setting aside the decree altogether i ina sait 
by the Matadhipati for that- purpose. 


Per Seshagiri Aiyar, J.—Where a Matadhipati - brings a -suit for a 


declaration that the defendant, whom he appointed as a junior and in whose 
favour he relinquished the Mutt and all the properties, is not the lawful 
Pandarasannadhi, and dies pending the suit and a person appointed by him 


ag BUCCESSOL before his death applies to continue the suit-as legal. repre- - 


sentative and he (the representative) is directed to being a separate suit to- 


establish his character as legal representative under 8. 367 of the old. =? 


Code, he should in such subsequent suit show that he has” stepped - into 
the shoes of the deceased with all the attributes he claimed and it is open’ 


to the defendant in the latter suit to show that the deceased had no HERE | 


to transmit. 
The junior Pandarasannadhi does not hold his position at the will of 
the senior. i ; 
“The position of the junior Panderasannadhi discussed. i 
Mutts are not voluntary associaiions or brotherhoods; and the heads 
_of the institutions have no plenary. powers to dismiss any member ïnolud- 
. ing the junior Pandarasannadhi. 


35 
Religious Endownment.—(conid.) ; 

The head of a Mutt oc a junior does not forfeit his position by miscon- 
duct such as leading an immoral life, but is liable to be removed for such 
misconduct. There can ba no condonation of such an offence as in the case 
of breaches of trust. 

Where in a suit by the junior Pandarasannadhi against the senior 
questioning the dismissal of the junior from his position a compromise is 
come to, the ‘object of which is to recognise the usage of the institution 
and to accept the validity of the original appointment and a decree is 
passed on-the compromise, such a decree ‘is not illegal. 

The natureand validity of compromise decrees discussed. 

` Thiruvambala Desikar Gnana Sambanda Pandaram v. Chinna 
Pandaram alias Manikhavasaka Desikar. (Chief Justice and Seshagiri 
Aiyor, J.) 4 
——— Roman Catholics—Church—Right tq prevent a,ciass to enter a 

portion of Church—Customary right unknown to the authority of Bi- 

shop—Canon Law, sole authority—Cannot be altered by agreement by 
members, or custom— Caste cannot be recognised as corporation among 

Christians —Agreement between Castes binding only on actual parties. 

Where a section of Roman Catholics in a particular locality claiming 
to be high caste Christians sought to prevent another section from enter- 
ing upon or occupying a portion of the Church premises where they claim- 
ed to have the exclusive right of being seated and of partaking in the cere- 
monies conducted there, notwithstanding the order of the Bishop that 
there should be no such distinctions in the Church, 

Held, that under rules of the Canon Law which must govern the mat- 
ter, the Bishop's authority (subject to control-from higher Church autho- 
rities) was supreme and the plaintiffs could not question if, 

Per Napier, J.:—The right claimed is inadmissible as a customary 
right, a right of that character being unknown tol aw: 

Per Curiam :—Church buildings 45 soon as they are consecrated be- 
come vested in the Pope for the worship of God according to the tenets 
of the Roman Catholic Church and no Bishop can bind the Church or his 
own successor by any agreement of his relating to Church property. 

Per Napier, J:: —The Canon Law ig the sole guiding authority as to 
the rules binding cn the congregation as members of the Roman Catholic 
Church and the congregation of a particular locality cannot by an agree- 
ment between themselves seek to derogate from the authority of the 
rulers of the Church as conferred by that law. i 

Per Sadasiva Aiyar, J.:—Castes as distinct corporations in the way 
in which they are understood among Hindus, cannot be recog- 
nised among Christiang and as such, an agreement purporting to be bet- 
ween two castes can be binding only on the actual parties to the agr ee- 
ment. 

Michael Pillai v. Bua of Trichinopoly (Sadasiva Aiyar and Napier, 
JI) ses tes sis Pat ass 
-—-—Temple Committee—Death of member—Effect on powers of 

Committee. See Religious Endowments Act, Ss. 8, 4. 

—Visitatorial jurisdiction—Nature of. one Religious endowments 

Act, Ss. 3, 4. a Re one 
Religious Endownments Act (Act XX of 1863) Ss. 3, 4—Power of Court 





to frame scheme—Civil Procedure Code, 5. 93—Powers of Gontimittee ` 
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Religious Endownments Act.—(conéd.) f : ii 
—Death of-member—Not susperded—Board. of Revenue, powers of—, 
Appointment of hereditary trustee — One trustee hereditary, “rest 


appointed by commvitice subject to commitice —Riyht to call for accounts. g 


The Court’s jurisdiction to framea scheme under S. 92, Civil Procedure- 
Code, is not excluded by the fact-thas the temple for which the scheme is 
“to be framed is one subject toa Temple Committee but in framing-the ~ 
scheme the Court skould not unduly interfere with the powers entrusted 
by the statute to the Committee. $ 


The powers of the Committee ara nob suspended by the occurrence of - 


a vacancy among its members. 

Santhalva v Manjanna Shetty (1911) LL. R. 34 M. 1=20 M. LJ. S14 
dissented from. 

Quaere. whether it was competent for the Board of Revenue under 


Reg. VII of 1817 tio divest itself ofall a jaha by “appointing a a-' 


hereditary trustee. | : 

Per Chief Justice :—A temple of which ‘one of the trustees is a 
hereditary trustee and the other trustees are appointed by the Committee 
comes under S. 3 of Aot XX of 1863. 


Some of the decisions have wnduly fettered the jpowers of the | 


Committee which, it was intended b7 the Legislature, should possess all - 
the powers conferred on the Board of Revenue by Reg. VII of 1817. 

Per Seshagiri Aiyur, J. :—There is no.reason to doubt: the correctness 
of the course of decisions of this Cours.as to the powers of the Committee 
` though it is doubtful if the decisions that lay down that no account can 
be called for, from hareditary tristees, are right. 

Nature and scopa of visitatorial jarisdiction considered, 

Sitharama Chetty v. Sir S. Scbramania Tyer.. Wani, C.J. and, 
Seshagiri diyar, J.) eis 
‘Religious office —Females not disqualified from inheriting to kebaikan 

religious of fice Hindu Law and custom — Performance of duties by 

proxy. i 

A female is not cnder Hindu Law or custom disqualified from sios. 
ing toa hereditary religious office anc getting such duties performed by 


proxy. 
Ramasundaram Pillai, v, Savundarathammal (1914) 16 M. L. T. 423 


Thangirala Chiranjivi v. Raja Manikya Rao (19114) 27 M. h J. 179 
followed. ~ 
Sundarambal Ammal v. Yogavanz Gurukkal _ (1914) 26 M. Li. J, 315° 
qissented from. Pp 
Raja Rajeswari Ammal v. Subramania Archakar. Geumêrasamié Sastri 
and Phillips, JJ}... tee vé 
Res judicata—Judgment pending appavl or before appa. tine expires— 
Only provisional ~judgment—Nc- bar of res judigat.. ` 2 ee Civil 
Procedure Code, S. 11 eee Ses 5 
—Mortgage— Decree for sale—Subsequent suit’ for fedemption— 
+ «Maintainability. See C.P. Coda, 5. 11. 
——=Point of Procedure—No res jadicata when procedure altered $i 
statute—Transfer.of Property Act, S. 99 -Application rejected by 
` reason of—Renewal of, after new Civil Procedure Code— Limitation 
. Act, Art, 182, cls. (5) (6)—Issue of notice on application not in accord- . 
‘ance with law —Limitation savec—At the ae star ting point, 
are not to be barred. 
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Res-Judicete.. — ` ` ` : Š i 

Art. 182 of the Limitation Act should. receive a fait and liberal and 
not too technical a construction so as to enable the decree-holder to obtain- 
the fruits-of his decree. =i i 

The issue of a notice under O. 21, R. 22, - Civil Procedure Code is. 
sufficient to save the bar of limitation hong itis issued on an application 
“not in accordance with law” within the meaning of cl. (5) of ‘Art. 182. 


‘Page, 


Admission on a question of procedure cannot be treated as res judicata, - 


when the procedure itself is altered by the statute. 

On an application by the decree-holder-in 1908 for the sale of the 
attached properties, notice was issued but the application was ultimately 
dismissed as the property was subject to a mortgage jn favour ‘of the 
decree-holder and the sale of the property in those circumstances was 
prohibited by $, 99 of the Transfer of Property Act. In 1911, after the 
passing of the new Civil Procedure Code, the application wes renewed by 
the decree-holder. It was then contended that the application’ was barred 
because it was more than 8 years from the last "application in accordance 
with law,’’ the application of 1908 being nöt in accordance with law 
inasmuch as it prayed for a relief which could riot in law be ‘granted. Jt 
was also contended that the application was \burrel by the Principle of 
res judicata. 

Held, that the application was in time being within 8 years of the 
issue of the notice on the application of 1908 and was not also barred by 
res judicata. are: 

A fresh starling point can be availed of under Art. 182 only if at 
the date of the alleged starting point, the decred is not barred. 

Varadaraja Mudali v. Murugesam Pillai. (Sadasiva diyar and. 


Napier, JJ). fase tse tee 5 doce. 


Restitution—One decree superseded by decree in another syit— Money 
paid under the superseded. decree—Can be recovered in restitution. 


See C. P. Code, S 144.. bee A ae 


Ryoti land—Whether oan be suas {nto Ryolwari—Agreement between 
. 'the Zamindar and Government. See Permanent Settlement 
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Service Tenure—Resumption—Tests—Grant burdened with service — Sen TT 


Grant in lieu of—Distinction. See Grant. Pae z 
Specific Performance —Contract for sale of Land—Prima facie time not 
of the essence of the Contract—Indian Contract Act, S. 55—Equity— 

. Rule of , explained—indian and English Law, same. 
In- the case of contracts forthe sale of land, time is presumed in 
equity n2s‘to be of the essence of the contract and specific performance will 


be enforced: notwithstanding the failure to keep ‘the dates assigned by the. 


contract, if justice can be done and there is nothing in the express stipula- 
tions, the nature of the property or thesurrounding circumstances which 
would make it ineqaitable to interfere with and ee the legal rights of 
parties. 

The Indian Legislature only embodies this doctrine of Equity in 
S. 55 of the Indian Contract Act. 4 


‘Equity will not assist where there has been undue delay on ihe -part 


of one party.to the contract and the other has given reasonable notice that 
he must complete Within a definite time. 
Bquity.looks-not af the letter but at the substance of the ‘agreement 


n order to ascertain whether the parties, notwithstanding -that they ng 


z 
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Specific Performs nee.—(contd.) 
named.e specific time within which completion was to take place, really 
and in substance intended more than that it should take place within a 
reasonable time. Prima facie, it sreats the importance of such time 
“limits as being subordinate fo tha main purpose of the pariies and 
where reliance is placed Upon an express stipulation as excluding the 
ordinary presumption, the language of the stipulation must show that the^ 
the intention was to make the rights of the parties depend on the time 
limits prescribed in a fashion which is unmistakable. 

An intention that time should be of the essence of the contract may’ 
be inferred from what has passed between the parties prior to the signing 
of the contract but not from what takes place after the contract has been 
entered into unless it amounts to ar agreement to modify. the terms of 
the earlier contract. ve ee 

On 8th July 1911, the respondeat agreed to sell his lease-hold interest 
to the appellant for Rs. 85,000 an3 the appellant paid ‘Rs. 4,000 as a 
deposit. The agreement provided ilat the conveyance was to be prepared 
and received within 2 months, that ‘on signing the document of sale 
Rs 80,500 was to be paid, and after its registration the remaining 500; but 
should the purchaser not pay the amount within the fixed period, he was 
to have no right to the deposit and the vendor was, after that date, to 
be at liberty to re-sell. The appellanss solicitors proceeded to. investigate 
the title and made certain requisitions in respect of it on the 8rd October. 
Thé respondent did not comply with the requisition but on the 6th 
October, asserted his right to put aa end tothe contract. Ina suit for 
specific performance by the appellant (vendee). a ; 

Held, that there was nothing in the contract or in the circumstances 
to entitle the vendor’to insist upon time being treated as of the essence of 
the contract and that the plaintiff was entitled to specific performance. 

Tilley v. Thomas (1867) L.R 8 Ch. App 61. approved. Stickney v. 
Keeble (1915) L. R. A. ©. 886 referred to. ; 

Khodaram Irani v. Burjorji Dhunjibhai Contractor. [ Viscount: 


4 


Haldane) P. ©. ae see eee si 
Specific Relief Act S. 9—Suit under—Decree for mesne profits— 
Validity. See ©. P. Code, S. 2 (12) 6 ide, e sees 


—8. 37—Contract to sell--Subsequent registered conveyance to third 
party—Hjectment suit by first comtractee against subsequent purchaser 
—Maintainability--Subsequent purehase with notice of prior contract— 
Effect. See Trusts Act, S. 91 fe ees ses 
- Btatute—Interpretation--New Staiute--Remedies given by, when available 
in respect of transactions before the statute. See Transfer of Property . 
Act, Ss. 210) 98 and 67, wes tvs = Whe 
Suit foraccountof money by menagerof Jaghir—Suit by person 
entitled to share of income—Art. 120 appiicible. See Limitation Act, 
Arts, 62 and 120. ... a | va sis 
Temple Committee—Dzsmissal of Temple Trustee—Validity—Failure to 
give opportunity fcr defence—If fect—Temple Rent due to—Suit by two 
out of five trustees, others being made defendants—Suit instituted. without 
. consulting defendants—Trustee—Ef fect--Payment to one of several 
Trustees—Payment to majority —Validity—Condition. 
The dismissal by a Temple Commitee of the trustee of a temple is 
invalid if the dismissal is made without calling upon the trustee to answer 
the charges in respact of which he ‘js dismissed, $ 5 





Page: 


A 
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Temple Trustee— 4 i 


Where the managing.member of the Committee seni proposals to 


“the other members to dismiss the trustee and before he received answers’ 


from all the members took upon himself to inform the trustee that bs ‘had 
been dismissed: 

Held, that he had no right to proceed i in that way 

In a suit to recover rent brought by two out of five trustees of a 
temple, the other.thıwe being added as defendants, held. 


(1) that tbe suit was competent notwithstanding thab it was l 
‘not-valid inasmuch as there were disputes between them and the -plaintiff Š: 


at the time to the knowledge ofthe tenant and the plaintiff bad: nee 
him not to pay to the defendants but pay it to himself. < 


Circumstances under which payment to one-out of many trustees 


might be valid considered, 
Quere: Whether at a properly convened meeting a majority of the 


rustees might decide that payment should bz made to them in exclusion _ 


of the other trustees. ' 
Ry 


Ponnamballa Pillai v. Muthu Chetiar (Sir. John Wallis, Chal 
Justice and Mr. Justice Phillips, J ). 


Tender—Mortgage--Deposit of” mortgage amount — Validity- Cond ‘ 


tions. See Mortgage. oes 

Time Celene ea ene of day when teokoned. as whole. H 
Mogtgage. > : 7 ay 
Tirumaligai-—Privaie sa ai See Hindu Law, Guardian 
Tort—Malicious procuring of order for attachment before fudgmant 
~ Attachment not effected, on furnishing Security—No right of action. 

It a suit for damages for maliciously an] without resonable cause 
-procuring an order for attachnient before judgment of the plaintifi’s mov- 
„ables, no attachment in fact having taken Place as he furnished sécu-. 

rity. 

Held, that the plaintiff had no cause of action. 

` Ramasami Aiyar v. Govinda Pillai (Sadasiva Aiyer and Napier ,JJ.) 
Transier of Property Act, Bs. 2 (c), 58 cnd 67—Morigage by cin- 
ditional sate— Mortgage befordsthe Transfer of Property Act—Absence 


of words of conveyance, effect of —Law befcre the Act, applicability ` 


of—Remedies under the Transfer of Property Act, if available — 
Statute—[nterpretation.—Limitation Aci, Art. 132, 1856. 


Where a mortgage document of the year 1879 did not in terms pur- 
port to séll the’ mortgaged property but only contained a covenant by 
the mortgagor to relinquish all rights in the property as if it had-been sold, 
in case there was default in payment of the mortgage money within 
the stipulated pariod, Held that the document should be construed with 
referenca to the law as it stood before the Transfer of Property Act and 
so construed ib wss a mortgage by conditional sale. 


© Pattabhiramier v. Venkatarow Naicken (1870) 18 M. I. A: 560. - 


 Phambusami's cuse (1875) L. R. 2. I. A..241 referred to. 


Held, further, that the remedies given by S. 67, of the Transfer’ of Pro- 
perty Act could be availed of, by the parties to the document and that 
there was nothing in S. 2 (c) of the Act to disentitle them from so doing. 


- Page. 
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Transfer of Property Act —(contd.) N “Page 
Suit for foreclosure i In respect of such document’is governed by Art. 
182 and not by Art. 135 of the Limitasion Act. °° é “ 
The right to a relief arising froma cdrtain jural y relation existing 
between parties is a matter of adjective law, and consequently the par- 
ties are entitled, when a new remedy has been provided bya ‘new Act at 


the time when the relatión subsists, to-take advantage of the remedy in a 
Court of law. 


Porgash ‘Koer-v. “Manabi Pershed Narai Singh’ (1888) 1 I.L. R. 11 C: 
582 Bholio Sundari: Debi v. Rakhal Ckunder Bose ~ (1886) ID. R.1206. °° 
583. Kaveri v. Anathayya (1886) I.L.R. 10M. 129: Mata Din Kasodhan 
v. Karim Husain (1869) L. R. 18 A 482 relied on. Srinath Das v. Kotter 
_Mohan Singh (1889) LIR 16 A 86 disticguished. . 


Bikkin Ramayya v. Adabala Seshayya. (Conte Trotter and Sesha. ` : 
giri Aiyar, JJ) S oes oe = 7+ 888 





S. 6—Claim to damages for use and oceupation—Net assignable— 
Provincial Small Cause Courts Ac S, 25—Inter ference discretionary 
| —WNo interference when no meritz. 
` Aclaimto damages for use and occ1pation from a tenant continuing 
on the land after the expiration of his lease, without the landiord’s 
consent is a mere right to sue for damages and is not transferable. ; z 
Interference under. S. 25 Provincial Small Cause Courts Aot is 
discretionary and the High Court i is nob bound to interfere when there is- 
na. case on the merits. i A 
Govindaswami Pillai v. ` Ramaswani Aiyar. . (Sadasiva dijar and i 
Moore, JJ.) ere a. : Saar A: cote) aoe. 494 


S.. 54—Improvements — Compensation, Right to, .of person 








in possession under unregistered deel of exchange. See Estoppel. acta 
B. 68—Fraudulent: transfer—Mare preference of a-creditor— `> 
Efect. See Fraudulent Conveyance. ase ved 116 
KK S. 65 (0)—Acguisition of equity of redemption by pr ‘escription 
again3t mortgagor —Non-payment of public charges—Revenue sale 
Purchase by acguiter—No fraud—Extinguishment of mortgage. - a 
The duty cast on-the mortgagor by S 65 (c) Transfer of Property Act ~: 
to pay the public charges is a personal one affecting the person in possession 
under the contract and is not a covenant which touches or ..concerns pro- -. 
perty and as such a person who has acquired the equity of redemption by 
proscription - against the mortgagor i is nos under a duty fo pay the same. - 
Hence if such -person allows property to be sold for -arrears of. revenue, -y ki 


though he-purchases it himseli, the mortgage right will be extinguished. 
Punugu Subian v. Nukalapati Ram: Reddi. (Seshagiri Aiyar and Seige 
Kumdrasami Sastri, JA) 7 ates is ve - _ B81 


fee 


Ss. 83, 82—Mortgage amount—Tender—Validiky—Henentials=— z 
Bona fids mistake in amount—Effect—Interest for a day on which. ? 
„the deposit is made~Liability for. : Sze Mortgage _ aa, an, 607 


——— 8. 101—Mortgagea becoming enti; tled to the equity bi ened 

Merger. See Civil Procedure Code,.& 52: - 4 891 
"ge 108—Principle of Applicability —To crown grants. ~ See” INRE 
Lease. "> oss aye L Gen A T Dau RS OR BRR 


á 
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Transfer of Property Act.—(contd.) Page 
: 5. 448—Exchange--Unregistered instrument — Part performance e 
—Actings of parties.—Eiflect. See Estoppel on {= se 

—— 8. 432--A pplicability—Mortgage— pê = Sm by Ka KN ` 

' for sale—Right to set off decree debt, ‘due ‘by assignor. See C.P. Code, 
’ O. 8, R. 6. des oe aes . 615 
` Trust—Rent dus t6—Partiea—Suit by two out oF five Graton: a 
the others being added defendants—Payment’ to one trustee—Pay-. <. + 
ment to majority—Validity—Conditions ‘See Temple. Sommitiee. ... -613 

Trusts Act —8. 91—Transfer of Property dct, Ss. 40, 54—Coniract to. 

sell immovable property—Conveyance of the property to another.. 

. having notice of the contract—Subdseguent conveyance’ by ‘the vendor 
to the first Contractee—Delivery of possession to first Contractee—Suit 

in ejectment by the first vendee—Farst Contractee can defend his 
possession— Specific Relief Act, S. 27. : 

Defendants 1 to 8 contracted to gel} certain immovable property to 
defendants 4 and‘5 but sold the property bya registered sale deed to the 
plaintiff who had notire of the prior_contract. Subsequently defendants 
1 to 3 executed a registered sale deed of the same property to defendants 
4 and 5 in pursuance of the prior contract and put them in possession. 

In a suit in ejectment by the plaintiff, Held, that having regard to 
the duty imposed upon the plaintiff by S. 91 of the Trusts Act, plaintif 
was not entitled to recover possession from defendants 4 and 5. 

| Lakshmi Possv. Roop Laul (1906) I L R 30 M 169 followed. / 

Kurri Veera Reddi v. Kurri Bapi canes (1904) I. L. R. 29 M. 336 
distinguished. 

Phiruvenkatachariar v, Seshadri Iyengar. [Chief Jutice and « 
Srinivasa Atyangar, J.] l 559 

Vendor and purchaser—Contract to sell to A—Subsoquent registered. 

conveyance to B—Ejectmeni suit by A against B—Maintainability— 

B's purchase with notice of contract in favour of A—Hffect. See- 

Trusts Act, S. 91 cas ae S ww, 8659 

Will—Evecution—Social position of witnesses—Suspicion— Evidence 
_-Note of evidence of proposed witness—Privileged from production— 
Non-production irrelevant. 

Whera the will was not one which, a Hindu gentleman, situated as 
the testator was, might not reasonably and naturally have made and- there 
was nothing in the case to suggest that the will had bean forged or that 
the witnesses who gave evidence as to-the preparation aud as tothe due 
execution of the will had committed perjury, their Lordships deolined’ to 
accept the contention that the will should not - be accepted asa genuine 
will because the witnesses to its execution, were not of superior position. 

In such a case something more than mere suspicion was necessary to 
make convincing an argument based on the social position of the 
witnesses. i 

Held, also, the notes ofthe evidence which on3 ofthe witnesses 
could give, obtained from the witness by the person acting on behalf of 
the appellant and forthe purposes of the appellant’s briefin thelitiga- 
tion, as to the grant of the probate of the will, was privileged from pro- 

‘duction and the High Court ‘erred in allowing their minds to be influenced 
_in considering the evidence, by the fact that it was not produced. g 
Dulhin Genda Kunwar v. Harnandan Singh oes ii 624. 


t 
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Ba f F | ` Page 

Will—In ‘per feet form and proved—Court not to re-create the will WANI 
that the testator ought to have made. ` os k 

When a will has once been mada and is apparently in perfect form and 
the ovidence of the atesting witness is to be trusted, few things can be 
more dangerous than to attempt to re-create the kind of will that the 
“man ought in the opinion of the court to have made. Once the man’s , 
mind is free and clear and is capable of disposing of his property, the way ` 
‘in--which it is to be disposed of rests with him and it is not for any court- 
to tryand discover whether a will could not hava been for more consonant 
either with reason or with justice. 

Arunacheliam Chetty v. Ramas-vari Chetti (Lord Chancellor) P.C. ... 555 





Words—'‘Continuous brezch’'—Mesping— Illustration. See Lease, ... 675 
—Deposit—Meaning. See L_mitation Act, Art 89, 60 wee 245 
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THE ACTS OF THE GOVERNOR-GENERAL IN COUNCIL; 1945. 





The Emergency Legislation Continuance Ast. 
aan ACT NO. I OF-1915. < 
- [RECEIVED THE ASSENT OF THE GOVERNOR-GENERAL . 
2 ON THE 12TH JANUARY 1915.) zr 
An Act to continue im force the provisions of certain Ordinances. 
WHEREAS the Otdinances mentioned in the Schedule are tem- 
porary in their, duration and ‘in virtue of S. 23 of the Indian’ 
Councils Act, 1861, are limitéd to. expire ‘within the period of six 
months from their promulgation ; and, 
: Whereas owing to the state of war existing between His Majesty 
“the King-Emperor and certain foreign Powers it is expedient to provide 
for the continuance as in this Act mentioned of the provisions con- 
tained in those Ordinances, it is hereby. goneled, as follows + — 
4,” This Act may be called the Emer- 


Short title. ` 
gency Legislation Continuance’ Act, 1915. 
p “The provisions of the Ordinances mentioned in the Schedule 
Continuance of provi- shall have effect as if they had been enacted 
aions of Ordinances in, by the Governor-General in Council and 
Schedule. 
shall bein force during the continuance of 
the E war and for a period of six months thereafter. 2 
Provided thatthe Governor- -General in Council may by notifi- 
cation in the Gazette of India, direct that any provision in any. of the 
said Ordinances shall cease to be in force at any earlier date which ` 


may be specified in such notification. 





SCHEDULE. 
i (See Section’ 2.) 
. Ordinances made by the Governor-General of India under S. 28 
‘ of the Indian Councils Act, 1861. 


Short titie. 


Fn aana aaa 


Year. | Number. ; 








1914 I The Indian Naval and Military Nows. (Emergoncy) Ordi 
h nance, 1914. a 

j II The Impressment of Vessels Ordinance, 1914,’ 
» | + ITt The Foreigners Ordinance, 1914. 
IV The Indian Volunteers Ordinance, 1914, 

Vv The Ingress into India-Ordinance, 1914. J 
- RFS VI The Commercial Intercourse with Enemies Ordinance, 19.14. 
aris VII The Foreigners (Amendment) Ordinance, 1914. 
VILI The Foreigners (Further Amendment) Ordinance, 1914. 

IX The Articles of Commerce Ordinance, 1914. 





Z İMPERIAL ACTS. 


The Sir Sassoon Jacob David Baronetoy Aot. 


ACT NO. II OF 1915. 
[RECEIVED THE ASSENT OF THE GOVERNOR-GENERAL 
ON THE 2:TH FEBRUARY 1915.) 
An Act for settling certain securities of the nominal value of 
Rupees Thirty Lakhs ‘and producing an annual income of about 
Rupees One Lakh and Twen-y Thousand, the property of Sir Sassoon 
Jacob David, Baronet, so as © accompany and support the title and 
dignity of a Baronet lately conferred on him by His Majesty King 
George V to hold to him and che heirs male of his body lawfully begot- 
ten and to be begotten and for other purposes connected therewith. 

WHEREAS by Letters Eatent of His Majesty King George V by 
the Grace of God, of the United Kingdom of Great Britain and 
Ireland and of the British Dominions beyond the Seas, King, Defend- 
er of the Faith, dated at Westminster on or about the Twelfth day of 
December in the Second year of His Reign, and by warrant under 
the King’s sign-manual. His said Majesty made known that He of 
his Special Grace, certain knowledge and mere motion, had erected, ` 
appointed and created His trusty and well beloved Sir Sassoon 
Jacob David of Bombay, Knight, to the dignity, state and degree of a 
Baronet, and Him the said’ Siz Sassoon Jacob David, for His Majesty, 
His heirs and successors, he cid erect, appoint and create a Baronet, 
of the United Kingdom of Great Britain and Ireland by the said 
Letters Patent, to hold to him and the heirs male of his body lawfully 
begotten and to be begotten. 

AND WHEREAS the said Sir Sassoon Jacob David is desirous of 
settling in perpetuity the said securities on himself and the heirs male 
of his body who may succeed to the said Baronetcy so as to support the 
dignity of the title conferred on him and them as aforesaid upon the 
trusts and for the purposes he-einafter declared, concerning the same. 

AND WHEREAS the said Sir Sassoon Jacob David is desirous that 
the Accountant-General of Bombay, the Chief Secretary to the 
Government of Bombay and tae Collector of Bombay, all for the time 
~ being and the said Sir Sassoon Jacob David during his lifetime and 
every succeeding Baronet being a Major shall be trustees of the afore- | 
said securities, and be likewise the trustees for carryiug-into execution 
the general purposes and powers of this Act, in relation to the said 
securities. 

AND WHEREAS it is expedient that the aforesaid purposes should 
be effected -by an act of the Council of the Governor-General for 
making Laws and Regulations. 

It is hereby enacted as fo lows :— 

Short title. 1. This Sct’ may be called “The Sir 
. Sasscon Jacob David Baronetcy Act, 1915.” 


“ 


ACT NO, II OF: 1915, 3 


2. Douglas Dewar, Esquire, the Accountant-General of Bombay, 
f the Honourable Mr. George Carmichael, the 
“ae corporation oF Trus- Chief Secretary to the Government of Bom- 
A bay, and Arthur Henry Addenbrooke Simcox 
Esquire, the Collector of Bombay, and their successors, the Accountant- 
General of Bombay, the Chief Secretary to the Government of 
Bombay and the Collector of Bombay all for the time being and the 
said Sir Sassoon Jacob David, Baronet, and after his death the person 
for the time being holding-the said Baronetcy being a major, shall be 
and they are hereby created a Corporation with perpetual succession 
and a common seal under the style and title of the “Trustees of the 
Sir Sassoon Jacob David Baronetcy” and the said Douglas Dewar, 
Esquire, the Honourable Mr. George Carmichael and Arthur Henry 
Addenbrooke Simcox, Esquire, and their respective’ successors in office 
and the said Sir Sassoon Jacob David, Baronet, and after his death the 
person for the time being holding the Baronetcy being a major (herein- 
after styled “the Carporation” shall be and they are hereby constituted 
as such Corporation, the Trustees for executing the powers and purposes 
` of this Act. 
3. Immediately from and after the passing of this Act the said 
Vesting and application securities being debentures of the Municipal 
of income of settled pro- Corporation of the City of Bombay of the 
pory: nominal value of Rupees Fourteen Lakhs 
bearing interest at the rate of four per cent. per annum and bonds of 
the Trustees for the Improvement of the City of Bombay of the nominal 
value of Rupees Sixteen Lakhs bearing interest at the rate of foar per 
cent. per annum, such debentures and bonds being of the aggregate 
nominal value of Rupees Thirty Lakhs and producing an annual income 
of about Rupees One Lakh and Twenty ‘Thousand, shall be assigned 
and transferred into the name of-the Corporation, who shall hold the 
same upon the trust and for the purposes hereinafter expressed con- 
cerning the same, (that is to say) upon trust to continue to hold the said 
securities until such time as the same shall be discharged by the Muni- 
-cipal Corporation of the City of Bombay or the Trutees for the improve- 
ment of the City of Bombay, as the case may be, or shall be sold by 
the Corporation at the request in writing of the person who shall for 
the time being be in the enjoyment of the income of the said securities 
and on such discharge or sale to invest the sum to be received on such 
occasion with all convenient despatch. in or upon any stocks, funds or 
securities of, or the principal and interest of which is guaranteed by, 
the Government of the United Kingdom of Great Britain and Ireland 
or the Government of India, and in like manner, as often as the 
same shall become necessary, to alter, vary aad change at the like 
request the stocks, funds and securities for others of the same òr like 


4 IMPERIAL -ACTS. 


nature and which stocks, funds,. securities, moneys and investments for 
the time being subject to the trusts of this Act are hereinafter called 
“The Trast Funds” and upon further trust from time to time to pay and 
‘apply the dividends, interest and annual'income of the Trust Funds 
unto and for the benefit of the said Sir Sassoon Jacob David or the 
person who, as heir male of his bdédy, shall for the time being have 
succeeded to, and be in the en-oyment of the title of, Baronet conferred 
by the said Letters Patent as aforesaid notwithstanding any rule of law, 
or equity to the contrary, such payrnent to be made to the Baronet for 
the time being at the place where he may be residing at the time of such 
payment ; and upon failure and in default of heirs male of the body of 
the said Sir Sassoon Jacob David to whom the same title and dignity of 
‘Baronet may descend, the Corporation shall stand possessed of one- 
eighth part of the Trust Funds in Trust to pay the income thereof to 
the widow of the last Baronet during her life or until her marriage, as 
the case may be, and of tke remaining seven-eighth part of the 
Trust Funds and the income thereof and also the said one-eighth part 
_ of the said Trust Funds after zhe death or remarriage of the widow of 
the last Baronet in trust for the next of kin of the last Baronet in such - 
shares and proportions as he may by will provide, and in default of 
such appointment for the next of kin (except the widow) of the last 
Baronet for their absolute benefit according to the law of Intestate 
Sticcession for the time being applicable to them. 
4, The’ Corporation dur-ng the minority of any person for the . 
Application of income time being entitled toand in the enjoyment 
> daring minority’ ‘of the said dignity of Baronet under limita- 
tions of the said Letters Patenrshall pay and apply for and towards the 
maintenance, education and benefit of such Baronet, in each and every . 
- year during his minority as aforesaid so much only of the annual inte- 
rest, dividends and income of the Trust Funds as the Corporation shall 
in their discretion think proper and shall from time to time invest the 
residue of the said annual interest, dividends and income of the Trust 
. Funds in and upon | the stock, funds and securities hereinbefore anthor- 
ized, and shall upon such Baronet attaining his majority pay over, 
transfer and assign to'bim or as he shall direct and for his absolute 
benefit the said investments and all accumulations thereof, 
5. Tt shall be lawful for the said Sir Sassoon Jacob David and_ 
Pewer to cbarge gettled ANY person to whom the said title of Baro; 
property for jointure of net shall from time to time descend when in 
vidom; the actual enjoyment of the said title by any ` 
deed or deeds, writing or writings with or without power of revo. 
cation, to be by him sealed, ard delivered in- the presence of two 
more credible witnesses (but subject and without prejudice 
the annuity or annuities if ary which shall be then subsisting 


` 
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. and ‘payable by virtue of any " appointment made under and in 
pursuance of this present power) to appoint unto any woman whom 
he shall marry for her life or until her marriage and for her jointure 

, incbar of dower or other legal or customary rights an annuity or 
yearly sum not exceeding the sum of Rupees fifteen thousand clear of © 
all taxes, charges and deductions whatsoever to commence and take 
effect-immediately after the decease of the person appointing the 

“game and to be issuing and payable out of the dividends, interést and 

` annual income of the Trust Funds and to be paid and payable in 
equal half-yearly payments to be made at the expiration of six calendar 
months after the decease of the person who shall have appointed such 
annuity or- yearly. i income. Provided that the payment of -the said 
annuity to the widow of the person appointing the same ‘shall be 
subject to the obligation on her part of - maintaining and educating 
each and every minor child (except the “Baronet for the. time being) 
of such person during their respective minorities. After the death or 
remarriage’ of the said widow the said annuity shall be paid to the 
Baronet for the time being to be held by ‘him (or if the Baronet for 
the time being shall be a minor by ‘the Corporation) upon trust to 
maintain and educate each and every such child during their respec- 
tive minorities and shall continue to be so held in trust until tke 
youngest child shall attain majority. Provided further that -notwith- 
standing any such appointment as aforesaid no widow of a Baronet 
shall become entitled to the sum so appointed if she shall also become 
entitled to the income of the one-eighth part of the Trust Funds on 
the failute of the male issue of the said Sir Sassoon Jacob David as 
provided in Section 3. ž 

6. Provided always that the said interest, dividends and aaa 
income of the Trust Funds shall not at one - 

: Limitation toamount of and the same time be subject to the payment 
aa ; ‘ of more than the yearly sum of Rupees thirty 
thousand for or in respect of any jointuré or jointures which shall be 
made in pursuance of the power hereinbefore contained, so that if by 
virtue o£ or under the same power the said interest, dividends and 
annual income would, in case this present provision had not been 
inserted, be charged at any one time with a greater yearly sum for 
jointures in the whole than the yearly sum of Rupees thirty thousand 
the yearly sum which shall occasion such excess or such part thereof ` 
as shall occasion the samé shall during the time of such excess abate 


and not be payable. 
7. Neither the said Sir Sassoon Jacob David nor any of the 
heirs male of his body in whose favour (sub- 


“Limitation of fer 
< to ee Or KADA ° ject to the two last preceding section,) the 


3 5 _ trusts are hereinbefore declared of the said 
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interest, dividends and annual income of the Trust Funds, shall 
transfer, dispose of, charge or encumber the Trust Funds or any part 
thereof or the interest, dividends and annual income thereof or any 
part thereof for any greater or larger estate, interest or time, than 
during his natural life, nor shall any such#person as aforesaid either 
alone or jointly with any other or others of them or with any other 
person or persons whomsoever have any power to discontinue or bar 
any estate or interest hereby or herein created or declared in trust or 
for the benefit of any person or persons for whose benefit trusts are 
declared by this Act of the said interests, dividends and the annual 
income of the Trust Funds or to prevent any such, person or persons 
from succeeding to, holding or enjoying, receiving or taking, the same 
according to the trne intent of the provisions hereinbefore contained 
` nor shall the same or any of them be held by any Court of Law or 
Equity’ to have vested in any such person as’ aforesaid for any 
greater interest or estate than during his life and every attempt to 
make any assignment or assurance contrary to the intention of this 
Act shall be and is hereby declared and enacted to be void. 
8. If at any time or times hereafter the said Sir Sassoon Jacob 
Additions of stocks, David or any other person or persons sha!l 
funds or securities to be desirous of augmenting the funds and 
settled property. Me fi g í È 
securities for the time being subject to the 
trusts of this Act and for that purpose and with that intent shall, at 
his or her own expense, transfer and deliver to the Corporation any 
stocks, funds or securities of the nature authorized by Section 3 then 
- . and as often as the same shall happen the said Corporation shall accept 
‘such stocks, funds and securities, and the same shall thenceforth be 
- held by the Corporation upon the same trusts and for the same pur- 
poses as are declared by this Act with regard to the Trust Funds 
referred to in Section 3 or upon such of them as shall then be subsist- 
„ing and capable of taking effect PROVIDED ALWAYS that the total 
amount of the promissory notes, bonds, stocks, funds, and securities 
for the time being subject to the trusts of this Act shall at no time 
exceed Rupees ninety lakhs. ; 
9. It shall be lawful for the Corporation out of the mohey 
F which shall come to their hands by virtue of 
Reimbursement: of ex- a ‘ j 
penses of Corporation, the trust and provisions of this Act to retain 
and reimburse themselves all costs, damages 
and expenses which they shall or may sustain expend or disburse in 
or about the execution of the aforesaid powers, trusts and provisions 
or in relation thereto. . 
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The Foreigners (Amendment) Act. l 
“ACT NO. III OF 1915. 
(RECBIVED THE ASSENT OF THE GOVERNOR-GENERAL ‘ON THE 
17TH MARCH 1916.) 
An Act to amend the Foreigners Act, 1864. 


WHEREAS it is expedient to amend the Kalana Act 1864, 
It is hereby enacted as follows:— 
1. This Act may be called the Foreigners 
(Amendment). Act, 1915. 
2. In Section 1 of tbe Foreigners Act, 1864, for the sad ‘not 
being either a natural born subject of Her 
Majesty within the meaning of the Statute 3 , 
and 4 William IV, Chapter 85, Section 81> 
or a native of British India” the following words shall be substituted, 
namely :— i 
“(a) who is not a natural born British subject as defined:in sub- - 
sections (7) and (2) of Section 1 of the British. Nationality 
and Status of Aliens Act, “1914, or 
“ (b) who has not been granted a certificate of naturalisation as 
a British subject under any law for the time being in 
force in British India. | 
Provided that any British subject who, under any law for the 
time being in force in British India, ‘ceases to be a British ue 
shall thereupon be deemed 5 be a foreigner.” : 
“After Section 3 of the Foreigners Act, 


Insertion of new Sec- 
tion 8-A. Act IIL of 1864. ae the following section ` shall be inserted- 5 


- namely :— 
3.4 (1) Whenever in a Presidency town the’ Gommissioner of 
Police, or elsewhere the Magistrate of the 
Foreigner may be appre- oat J 

hended and detained pend- District, considers that the Local Govern- 
ing order of removal. ment should be moved to issue an order under 
Section 3 in’respect of any foreigner who i is within the limits of such 
Presidency town or of the jurisdiction ‘of such Magistrate, he may 
report the case to the Local Government and at the same time issue a 

warrant fof the apprehension of such foreigner. 

(2) Any officer issuing a warrant under sub-section (1) may, in’ 
his discretion, direct by endorsement on the warrant that if such foreign- 
er. executes a bond with or without sureties for his attendance ata 
specified place and time, the person to-whom the warrant “is directed 
shall take such security and release Such foreigner from custody. 

(3) Any person executing a warrant under sub-section (1) may 
search for and apprehend the foreigner named in such warrant; and, 


Short title 


Amendment of S. 
of Act III ol 1864.. 
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subject to any direction issued under sub-section (2), shall forthwith 
cause such foreigner when apprehended to be produced before the 
officer issuing the warrant. - 


(4) When a foreigner for whose apprehension a warrant has PA 
. issued under sub-section (1) is produced or appears before the officer 
issuing such warrant, such officer. may direct him to be detained in 7 
custody pending the orders of -zhe Local Government, or may release 
him on his executing a bond wish or without sureties to appear at a 
` specified place and time and thereafter if and? when required until 
such orders are obtained. 4 
(5) Any officer who has in accordance with the provisions of sub-. 
section (4), ordered a foreigner to be detained or released -on his 
executing a bond shall forthwith report the fact to the Local Govern- 
ment. On the receipt of a report under this, sub-section the Local 
Government shall without delay either direct that the foreigner be 
discharged or make an order for the removal of such foreigner in 
accordance with the Provisions 0: Section 3.” 


The Defence of India Criminal Law Amendment Act. 


ACT NO. IV OF 1915. . 
(REOBIVED THE ASSENT OF THE GOVERNOR. GENERAL ON THE 19TH 
MAROH. ] 

An act to provide for specia: measures to secure the public safety 
and the defence of British India and Jor the more speedy trialof certain 
offences.” 

WHEREAS owing to the existing state of war it is expedient to 
provide for special measures to secure the public safety and the de- ` 
fence of British India and for the more speedy trial of certain molencen! | 
It is hereby enacted.as follows :— | 

et sekadi ee 1. (7) This Act may be called the Defence of 
duration. . India (Criminal Law Amendment) Act, 1915, 

(2) It extends to the whole cf “British India including- British 
Baluchistan, the Sonthal -Parganes and the district of Angul. 

- (8) This section and Section 2 shall come into operation at once. 

- The Governor-General i in Counci! may, by notification i in the Gazette 
of India, direct’ that the rest of tke Act shall come into operation in 
any province or part thereof on such date as may be specified in such 
notification. ~ 

(4) This Act shall be in force arih the continuance of the 
present war and for a period of six months thereafter : 

Provided that the expiration of this Act shall not affect the va- 
lidity of anything done in pursuance of it and any person convicted, 
under this Act may be runished as if itbad continued in force, and al 


~ 
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prosecutions and other legal proceedings pending under the Act at the 
_ time of the expiration thereof may be completed and carried into effect, 
and the sentences carried into execution as if this Act had not expired. 


2. (a) The Governor- General i in Council may make rules for the 
purpose of securing the public safety and 
tbe defence of British India and as to the 


powers and duties of public servants and other persons in furtherance 
of that purpose. ` 


Powar, ko make rules. 


In particular and without prejudice. as the generality ‘of the fore- 
going power, rules under this section may be made— 
(a) to prevent persons communicating with the enemy or ob- 
“taining information which may be used for that purpose ; 
(b) to secure the safety of. His Majesty’s.forces and ships and to 
prevent the prosecutian of any purpose likely to jeopardise 
the success of the operations of His Majesty’s forces or 
‘forces of His Allies or to assist the enemy ; ; 
(o) to prevent the spread of false ` reports or reports likely to 
_cause disaffection or alarm or to prejudice His Majesty’s 
relations with Foreign Powers or to promote feelings of 
- enmity and hatred between different classes of His Majesty's 
_ subjects ; I 


(d) to empower any civil or military authority’ to issue such 
orders and take such measures as may be necessary to 
secure the safety of railways, ports, dockyards, telegraphs, 
post offices, works for the supply of gas, electric light or 

` water, sources of water-supply, all means of communica- 

| tion and aay areas which may -be notified by such civil 
or military authority, as areas which it. is necessary to 
safeguard in the public interest ; 


(o) to enable any naval or- military authority to take possession! 
‘of any property, movable or immovable, for naval or mili- 
tary purposes, and to-issue such orders and ‘dg such acts 
in respect of any property as may be necessary to secure 
the public saféty or the defence of British ‘India or any 

4 part thereof.; _ 

(f) to empower‘any civil or- military authority where, in the 
opinion of such authority, there are reasonable grounds 
for suspecting that eny person has acted, is acting-or is 
about to act in a manner prejudicial to the public safety, 
to direct that such psrson shall not enter, reside or remain 
in any area specified in writing by such authotity, or that 

z such person shall reside and remain in any area so speci- 
fied, or that- he shall conduct himself in such manner op 
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abstain from such acts, or take such order with any 
property in his possession or under his control, as such 
authority may direct ; ` a > 4 Se E 
(a) to prohibit or regulate the possession of explosives, inflam- 
mable substances, erms and all otber munitions of war ; 
(A) to prohibit anything likely to` prejudice the training or 
discipline of His Majesty's -forces and to prevent any 
attempt to tamper with the loyalty of persons, in the 
service of His Majesty or to dissuade persons from enter- 
ing the military or police service of His Majesty ; . 
(i) to empower any civil or military authority to enter and ` 
search any place if such authority has reason to believe 
that such place ig being used for any purpose prejudicial 
to the public safety or to the defence of British India and 


oa ‘to seize-anything found tkere: which he has reason to 


believe is being used for any such purpose ; b 5 
(J) to provide for the arrest of- parsons contravening or reasoń- 
h ably suspected of coatraven ng any rule made under this 
section and prescribing the duties of public servants and 
other persons in regard to such arrosts ; 


` 


(k) to prescribe the duties of public servants and other persons 


~ as to preventing any contravention of rules made under 
this section and to prohibit eny attempt to screen persons 
contravening any such rule From punishment; and 
(1) otherwise to prevent assistance being given to the enemy or 
the successful prosecution of the war being endangered. 
~(2) Rules made under this section may provide that any contra- 


_ vention thereof or of any order issued under the authority of any such 


rule shall be punishable with imprisonment for a term which may extend 
to seven years or with fine or with-bozh, or if the intention of the | 
person so contravening any such rule or order is to, assist the King’s 
enemies or to wage war against the King may provide that. such 
contravention shall be punishable with dzath, transportation for life or 
imprisonment for a term which. may ex:end to ten years, to any of 
which punishments fine may be added. 


(3). Allrules made tincer this section shall be published in 

_ the Gazette of India and shall tkereupor have effect as if enacted in 
this Act. l : 

3. (1) The Local Government may by order in writing direct 


“Power of Local Govern. that any persor accused of.anything ‘which 


ment to direct acoused per- is an ofence in virtue of any rule made under 
EOR ao ag tried by Commis- S g 5, accused of any offence punish: 


able wich deatk, transportation or imprison- 
m ent for a term which may extend to seven years, or of criminal con- 
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spiracy to commit, or of abetting, or of attempting to commit or abet 


Act. 


(2) ~ Orders under sub-section (1) may be made in respect of all 
persons accused of ‘any offence referred to in that sub- section, or in 
respect of any class of person so accused, or in respect of persons or 
classes of’persons accused of any particular offence therein referred to 
or accused of any class of such offences. e 


` 


(3) No order under sub-section (1) shall be made in respect of’or 
be deemed to include any person who has been committed under the 
Code of Criminal Procedure, 1898, for trial before a High Court, or 
in whose case an order for trial has been made under section 6 of the 
Indian Criminal Law Amendment Act, 1908, but, save- as aforesaid, 
~ an‘order under that sub-section may be made in respect of or may in- 
clude any person accused of any offence referred to therein whether such 
genen was committed before or after the commencement of this Act, 


4. (1) ‘Commissioners for the trial of 
persons under this Act shall be appointed by 
the Local Government. 


rinon and qualifi- 
cations of Commissioner, . 


(2) Such Commissioners- may be appointed for the whole province 
or any part thgreof or for the trial of any particular accused person or 
class of accused persons. = 


-(3) All trials under this Act shall be held by three Gia SN 
of whom at least two shall be persons who have served as Sessions 


Judges or Additional Sessions Judges fora’ period of not Jess than. 
three years, or are persons qualified under Section 2 of the Indian High . 


Courts Act, 1861, for. appointment as Judges of a High Court or are 


advocates of a Chief Court or pleaders of ten years’ standing. 
ý = . 
5. (1) Commissioners appointed under this Act may take cogni- 
| A Age zance of offences without the accused being 
Procedure of Commis- 
sioners. : 
1 accused persons, shall, subject to-any rules 


made by the Local Government in this behalf, follow the procedure 
x prescribed by the Code of Criminal Procedure, 1929; for the trial of 
warrant cases by Magistrates ; 


Provided that such.. Commissionérs, shall make a’ memorandum 


only of the substance of the evidence of each witness examined, and 
shall not be’ bound to adjourn any trial for any purpose unless such 
adjournment is in their opinion; necessary in the interests of justice. 


(2) In the event of any difference of opinion between the Commis- 
sioners the opinion of the majority shall prevail, l 


any such offence shall be tried by Commissioners appointed under this d 


committed to them for trial, and, in trying | 
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6. (1) The judgment of Commissioners appointed under the Act 


: Pos KOREA Commissioners. shall >e final and conclusive and such Com- 


missioners may pass upon any person convict- 
ed by them any sentence authorised by law for the punishment of the 
offence of which such person ‘is convicted and no order of confirmation 


shall be necessary in the case af any sentence passed by them. 


(2) If in any trial under this Act it is proved that the - accused 
person has committed any offence whether referred to in Section 3 or 
in any order under that section or not, the Commissioners may convict 


. such accused person of such offence and pass any sentence authoriséd 


by law for the punishment thereof. 


7. The provisions of the Code’of Criminal Procedure, 1898, so 
far as they are inconsistent with the special 

Application of Criminal \ 
Procedure Code subject to procedure prescribed by or under this Act, 
Tue a nja a 1shall not apply to the proceedings of Com- 
missior.ers appointed under this Act, but save 
as otherwise provided, that Code shall apply to such proceedings and 
the Commissioners shall have all ‘the powers conferred by the Code 

on a Court of Session exercising original jurisdiction. 


8. (1) Notwithstanding the’ provisions of the Code of Criminal 
: : , ~ Proceduré, 1898, or of any other law for the 
Exclusion of interference 

òf other oriminal courts. time being in force, or of anything having 

the force of law by whatsoever authority 

made or done, there shall be no appeal from any order or sentence of 

Commissioners appointed under the Act, and no Court shall have. 

authority to revise any such order or sentences or to transfer any case 

from such Commissioners, or to ,make any order under Section 491 of 

the Code of Criminal Procedure, 1898, or have-any jurisdiction of any 
kind in’ respect of any proceedings under this Act. 


(2) Nothing. in sub-section (1) shall be -deemed to-affect the 
power of the Governor-General in Council or the Local Government 
to make orders under Section 4C1 or 402. of the-Code of Criminal 


- Procedure, 1898, in respect of persons sentenced by Commissioners 


under this Act. 


.9. Notwithstanding anything” contained in the Indian Evidence 
Special rule of evidence, Act, 1872, where the statement of any person 
` A has been recorded by a Magistrate, such 
statement may bé admitted in évidence in any trial before Commis- 
sioners appointed under this Act i such person is dead or cannot be - 
found or is incapable of giving evidance, and the Commissioners are of 
opinion that such death, disappearance or incapacity has been caused 
in the interest of the accused. E 


` 
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NG ; h 40. The Local Government may, by 

eee wers of” otification in the local official Gazette, make 
rules providing for— _ | 

(i) the times and places at which Commissioners appointed under 

j this Act may sit; 

(ii) the procedure of such Commissioners including the appoint- 
ment and powers of their President, and the procedure to be 
adopted in the event.of any Commissioner being prevented 
from attending throughout the trial of any accused person ; 

(iii) the manner in which prosecutions before snch Commissioners 
shall be conducted, and the appointment and powers of 
persons conducting such prosecutions : 

(iv) the execution of sentences passed by such Commissioners ; 

(v) the temporary custody or release on bail of persons referred 

| toor included in any order made under sub-section (1) of 
section 3, and for the transmission of records to the Commis- 
sioners ; and - 

(vi) any matter which appears to the Local Government to be 
necessary for carrying into effect the provisions of the Act 
relating or ancillary to trials before Commissioners. 

44, No order under this Act shall be called ingquestion in any 
court, and no suit, prosecution or other legal 
proceeding shall lie -against “any person for 
anything which is in good faith done or intended. to be done under 
this Act. à 


Savings. 





The Indian Paper Currency Act. 
ACT NO. V OF 1915. Sos 


_ [RECEIVED THE ASSENT OF THE GUVERNOR- GENERAL ON THE 
,22ND MARCH 1915.] 


An Act further to amend MEN the Indian Paper Currency Act, 1910. 

WHEREAS it is temporarily~ expedient further’ to amend_ the 
Indian Paper Currency Act, 1910; It is hereby enacted as follows : — 
1. This Act may be called the Indian 


Paper Curreney (Temporary Amendment) 
Act, “1915. 


2. During the continuance of the present “war and for a period 


‘Short title. 


= “Aan naak. -of weblion ‘of six months thereafter, section 22 of tle 


ies ha anion Paper Indian Paper Currency Act, 1916, shall be 


a -- construed’ as ‘if for words “one hundred 
and forty millions” in that section the words, ‘ ‘two hundred ‘millions’ 
were substituted. ~ 
3. Th in Paper ` s 
Repeal of Ordinance I of A Sinan E Currency amelie 
1916. ment Ordinance, 1915, is repealed, _ 


` 
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The Indian Patents and Designs Temporary Rules Act. 


ACT NO. VI OF 1915. - 
[RECEIVED THE ASSENT OF THE GOVERNOR-GENERAL ON THR 


~ - 22ND MAROH 1915.] 

An Act to extend the powers of the Governor-General in Council 
during the continuance of the present war to make rules under the ` 
Indian Patents and Designs Act, 1911. O 
i 1 (1) This'Act may be called the Indian 
Paten:s and Designs (Temporary Rules) Act, 
1915. Pea ok . 

(2) Tt extends tothe whole of British India including’ British - 
Baluchistan and the Santhal Parganas, 


Short title, extent, ete. 


(3) This Act and the rules made thereunder shall be in force 
during the continuance of the present war and fora periods of six” 
months thereafter, i 
2. In this Act the expression “ subject 
of any State -at war with His Majesty ’” 
includes— < 


Definitiong, 


. (i) any person resident ‘and carrying on business in the territory 
of a State at war with His Majesty ; arid N 
(ii) with -reference toa company, any company the business 
- whereof is managed or controlled by such subjects, or is 
a ‘carried on wholly or mainly for the benefit or on behalf of 
such subjects, notwithstanding that the company may be 
registered within His Majesty’s dominions. 
-7 © «8. (1) The power of the Governor-General in Council under 
yo ~- ` section 77 of the Indian Patents and Designs 
‘Power to make rules. Act, 1911, to make rules shall incude power 
to make rules— .. ` -> 
. (a) for avoiding or suspending in whole or in part any patent or 
É es oak jicence, the person entitled to the benefit of which is the 
-subject of any State at war with His Majesty ; 
(6) for avoiding or suspending the registration, and all or any 
rights conferred hy the registration, of any design the- pro- 
prietor whereof is a subject as aforesaid ; - : 


(e) for avoiding or-suspending any application made by any such 
person under the said Act : i 
“(d) for enabling ` the grant, in favour of persons other than such 
persons as aforesaid, on such terms and conditions, and either 
for'the whole term of the patent or registration or for such 
E less period, as may be thought fit, of licences to make, use, 
exercise, or vend, patent inventions and registered designs so _ 
liable to avoidance or suspension as aforesaid ; and © 
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te: for extending the time within which .any act or thing maya be 
or is required to be done under the said “Act. | 

(2) If the rules made under this Act so provide, the rules “or any 
of them shall have effect from the passing of this Act. 

(3) All rules made under this Act shall be published in the 
Gazette of India, and on such publication shall have effect as if enacted 
in this Act. ` ; : 

4. The power.to make rules conferred by Section 3 (1) (a) ‘and 

Power in case of exclu- (d) of this Act shall be exercisable in respect 
_ sive privileges under Act V of- any exclusive privilege acquired under 
_ of 1888. the Inventions and Desigas Act, 1888, as if 
such exclusive privilege had been a patent granted under the Indian 
Patents and Designs Act, 1911 ; and the power to make rules conferred 
by Section 3 (7) (e) of this Act in respect of anything to be done under 
the Indian Patents and Designs Act, 1911, shall be exercisable in res- 
pect ‘of anything to be done uuder the Inventions and Designs Act, 

- "1888. 





The Delhi Laws Act. 


ACT NO. VII OF 1915.> 
_ ERED THE ASSENT OF THE GOVERNOR-GENERAL ON THE ` 
22ND MARCH 1915,] 
Ais Act to declare the law in force in certain territory added to the 
. Province of Delhi. 
` WHEREAS by proclamation published in Notification No. 984-0., 
dated the 22nd “day of February 1915, the Governor-General in 
Council, ‘with the sanction and - approbation of the Secretary of State 
for India, has been pleased to take under his immediate authority and 
management the territory mentioned’ in Schedule I, which was for- 
“merly included within the United Provinces of Agra and Oudh, and 
to include the said territory in the Province of Delhi with effect ae 
the-ist-April 1915; | : > 
And whereas ib is expedient to: odiis the Iaw in force in the said 
territory: ; Itis hereby enacted as follows :— 
Gak a DA 4. (2) This act may`be called the Delhi 
nienbtèmêné: , E det, 1915; 
(2) It shall come into force on the first day of April 1918. 
2.. All enactments (except the enactments specified in Schedule 
I, bee te . EI) for thé time being in force in the territory 
pelak on a ed nicting | Specified in Schedule A to the Delhi Laws _ 
Province of Delhi. - Act, 1912, and all notifications, orders, ` 
schemes, rules, forms and by-laws issued, made or prescribed under 
such enactments shall be deemed to be in force in the territory speci- 
fied in Schedule I inthe same manner and subject to the same 


a 
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modifications as they are for the time being in the territory specified 
in the said Schedule to the said Act. 
3. The enactments specified in Schedule III, and all notifica- 
k = tions, orders, ‘schemes, rules, forms ‘and by- 
Continuance in added A A 
area of certain lawsnowin laws issued, made or prescribed under those 
forco in the United Pro- enacè?ments shall continue to be in force in 
ee the tarritory specified in Schedule I :— 
Provided that in the enac:ments so continued and in all notifica- 
tions, orders, szhemes, rules. forms and by-laws issued, made or 
prescribed thereunder, referances to a Local Government, ths 
.Lieutenant-Governor of the Uaited Provinces of agra and Oudh, or 
the Board of Revenue for ‘tke United Provinces shail be read as 
referring to the Chief Commissioner of Delhi; references to a High 
Court or the High Court of Judicature for the North-Western 
Provinces as referring to the Chief Court of tho Punjab; and references 
to the official Gazette for the United Provinces as referring to the 
` Gazette of India, i 
Provision for faoilitating 5. For the purpose of. facilitating the 
application of certain en- application to the territory mentioned in Sche- 
aotments. ; dule I of the enactments referred to in section 
3, the powers conferred by Sections 4 and 5 of the Delhi Laws Act, 
1912, shall be exercisable in respect thereof. - 
7 2 i , d. Save as providedin Sections 2 and 8 
Exvlusion of cerbain . j 
enactments from the added NO enactment which is in force in the United 
area. Provinces of Agra and Oudh or any part 
thereof shall ccntinue to .be in force in the territory specified in 
Schedule I. 3 i E 
6. Nothing in this Act shali affect any proceeding which at the 
comməncement thereof is pending in respect 
of any of the territory mentioned in Schedule 
I or of anything arising in such territory and every such proceeding 
shal] be continued as if this Act had not been passed : 


_ Pending proceedings. 


Provided that the Local Government may, by notification in the 

. Gazette of India, direct that any proceeding, criminal, civil or revenue, 

other than a proceeding pending before the High Court of Judicature 

for the North-West Provinces, shall be transferred to, and disposed 
of by, the corresponding authority of the Delhi Province. |. 

“7. In Secticn 7 of the Delai Laws Act, 1912, for the words “the 

aao territory mentioned in Schedule A” the words 

of EET oe ' “the Frovince of Delhi” shall be substituted. ` 

8. This Act shall be construed with, and 


deemec to be part cf, the Delhi Laws Act, 
1912. 


Construction. 


\ 
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ACT No. VIL oF 1915, 


h SCHEDULE I. | ; 
TERRITORY ADDED TO THE PROVINCE OF DEUBI. 
(See Section 2) 


Revenué estates of :— 


. Subehpur. . . 

. Jagatput. 4 = 

. Bagiabad. 

< Beharipur. 

. Saadatpur Mahal Gujran. 
. Saadetpar Musalmanan. 
. Saadatpur Amad Delhi. 

< Wasirabad. 


. Khajuri Paramad. 


. Khajuri Khas. 
Garhi Mendu. 
Timarpur. ` . 
< Ghandrawal. . - 
. Usmanpur : 
- Ghonda patti Gujran Khadar. 


- Ghonda patti Chauhan Khadary 
< Andhavli. 


. Kaithwara, 7 
. Silampur Amad Delhi. _ 


. Ghondi Khadar. ` 
. Jatwara Khurd. A 


Mubarakpur Reti. 
. Shakarpur Khadar. 


. Nagla Manohi. 

. Shamspur. A 
. Gharaunda Nimka Khadar. 
- Nagli Razapur. 

. Chilla Sarauda Khadar. 

< Qarawalnagar urf Dharauti Kalsi, 
. Jivanpur Jobripur. 
. Mustafabad. 

<. Mirpur Turk.. 

. Giaaddinpur. 


`~ 


_ SCHEDULE IL. 
ENACTMENTS IN FORCE IN THE DELHI PROVINCE WHICH 


- 


34 
85 
36. 


387, 
38. 
89. 
407 
“41. 
49. 
48. 
44, 
45, 
46, 
47. 
48, 
49. 
< Ghondhli Bangar. 
<. Kakarduman. 


. Khanpur Dhani. 

. Maujpur. 

< Ghonda patti Gujran Bangar. 
Ghonda 
Jafrabad. 
Uldanpur.’ 

Babarpur. 

Siqdarpur. . 

Gokalpur 

Sabauli. 

.Mandauli, 

Taharpur. 

Shilmila. , 

Chandavli urf Shadara. 
Silampur. Bangar. 
Silampur Khadar, 


Ñ 


| Khureji Khaz. N 
< Khureji Baramad. 

<. Shakarpur Khas Bangar. 
< Mandavli Fazilpore. 


- Hasanpur Bhuapur. 


Ghazipur. , 


< Khichripur, ` 
. Gharaunda Nimka Bangar 


(Patparganj). 
Shakarpur Baramad. 

. Kotla. 

<. Chilla Sarauda Bangar, 
Dalupura, ; 

. Kondli. ; 
. Gharauli. 





X 


WILL NOT BE IN FOROE IN THE TERRITORY 
z ADDED TO THAT PROVINCE. 


(See Section 2.) 
a ee eee a O 





Short Title. 








The Punjab Land Preservation (Chos) Act, 1900, 
(Punjab) Act, 1919. 


The Redemption of Mortgages (Punjab} Act, 1913. 7 


Year. Number. | 
i Acts of the Governor General of India in Council 
1887 XVI The Funjab Tenancy Act, 1887. 
1887 XVII The Punjab Land-Revenue Act, 1887. A 
1900 XIU The Punjab Alienation of Land Act, 1900, ~ 
Punjab Acts.” 
1900 + IL. 
1912 y The Colonization of Government Lands 
1918 I The Punjab Pre-emption Act, 1918. 
1918 I 
83 


, ~ 


patti Chauhan Bangar. 


` 


it 


-a 


` Year. | Number. 


<- (Í); Act VI, 1901. 
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‘SCHEDULE III. 


ENAOTMENTS IN FORCE IN THE UNITED PROVINGES OF- 
AGRA AND OUDH WHICH WILL CONTINUE TO BE 
IN FORCE: IN THE TERRITORIES ADDED 
TO THE DELHI PROVINOE. \ 


= (Sez Section 8). 


LY “rs eee 
Short Title. 





~ 








. Acts of tha Governor General o f India in Council. 7 











1882 IV The Transfer of Property Act, 1882, - 

1882 $ Vv The Indian Basements Act, 1882: 

1891 VIII An Act to extend the Indian Easements Aot, 1882, ‘to cer - 
tain areas fn which that Act is not in force. : 

- United Pr ‘ovinces Acts. 

1901 IL The Agra Teranoy Aci, 1901.- 

1901 111 The United Erovinces Land Revenue Act, 1901. 

1904 I The United Erovinces General Clauses Aot, 1904.* i 

konaa aa pmnan kabak NAGA 





The Assam Labour and Emigration (Amendment) Act. 
s ACT NO. VIII OF 1915. ; 


- [RECEIVED THE ASSENT OF THE GOVERNOR-GENERAL ON THE 
25TH MARCH 1915.) 


An Act further to.amend: the Assam Labour and Emigration Act, 1901. 


WHEREAS it is expedient further to amend the Assam Labour 

and Emigration Act, 1901 ; It is hereby enacted as follows :— 
4, (1) This Act may be called the Assam 
Short title and com- I abour and Emigration (Amendment) Act, 

mencement. 
4 i 1915. f 

(2) It shall come into force at once, with the, exception of S. 7 
which shall come into furce on such days as the Governor-General 
in Council may, by notification i in the Gazette of India, appoint in this 
behalf. 


XN 


‘s 


- 2. Ta Section 2 (1) of the Assam Labour and 

Amendment of Section 2 E migfazion Act, 1901 (hereinafter called the 
said Act), the following an a shall be 
“made, namely :— , f 
(a) After clause (c) the following clause shall be sapi namely :— 
“ (ce) ‘Board’ means tke Assam Labour Board constituted 

-under Chapter VI-A.” 

(b) To clause (e) the following Explanation shall be added, 
namely:—“ Explanation.—If any such Native of India, having 
proceeded from a Native State into such territories, departs 





* In so far as it applies to the Agra Tenancy. Act, 1901, and the United 
Provinces Land Revenue Aot, 1901. 


IN - 
~ 
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_ therefrom for the purpose aforesaid, he shall be deemed to 
emigrate within the meaning of this definition.” 
© After clause (n) the following clause shall.be added, namely:— 


* (nn) * native district,’ in the’case of a person who having 

proceeded from a: Native State into territories in which this Act 

is in force; emigrated therefrom, includes such Native State.” 
( a) Aftef clause (t) thé following shall be added, namely :— 

“and | 4 


(u) ‘Supervisor’ means a Supervisor appointed under this Act. ” 


3. For sub-section (1) of section 64 of the 
Amendment of section ; ` . Š 
64, Act VI, 1901. said Act, the following sub-section shall be 
` i substituted, namely :— 


“ (1) The Local Government may authorize any Superintendent 
to grant licenses to suitable persons to be Local Agents, for the 
purpose of representing employees within a specified: area and 
for a speciñed period, in all matters connected with the super- 
vision of garden-sardars under this Act. 


(2) Any employer, or on behalf of an employer, any association 
or firm duly authorized by ‘general or special order of the 
Governor-General in Council for the ~ purpose of this clause, 
may apply for a license as aforesaid, to be granted to a speci- 
fied person. % 


(3) Every such application shall be made to the Board, and the 
Board shall forward it with its recommendation to the Superin- 
tendent, who may thereupon; if he thinks fit, grant a license to 
such person : : 

and the existing sub-section (2), of thé same section shall be renum- 


- bered (4).” 


- 


L À In section 67 (1) ) of ie said Act there shall be snbstituted 
Amendment df- gestion. IDE" the words “the employer ” 


the words_ 


-= 67, Aob VI, 1901. f ‘his employer or the association or firm, 


which has applied in respect of such Local Agent under section - 64,. 
sub-section (2) and for the words from “orif” to the end of the 
sub- section, the following words, namely :— j 


“or if the District Magistrate i is satisfied that- the conduct of the 
Local Agent has been, such as to render him unsuitable to hold 
a license.” 
8. After section 116 of the said Act the fol- - 
Insertion of new Chapter SER S < f 
VI-A in Act VI, 1901. lowing: provisions shall be inserted, namely—~ 


‘ 


som 


- 


` Sue and be sued. 


í ing bodies, namely :— ~ 
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“ CHAPTER VLA. 
“ASSAM LABOUR BOARD.” ` 


B 116-A.- (1) There shall be a Board, to be called the Assam 
GRAM oF Aran Labour Board, for the supervision of Local 
Labour Board. -  Agenis, and of the recruitment, éngagement 
` and emigration to labour districts of natives 

of India under this Act, 
(2) The Assam Labour Biard shall be a body corporate, atid 
have perpetual succession and a common seal, and may by that name 
(8) The Assam ene Beard (hereinafter called the Board) shall 
consist of sixteen members, including the Chairman; who shall be an 
‘officer in the service’ of Government, to be appointed by the Governor- 
General in Council by notificat.on in the Gazette of India. The re- 
maining members shall be elected by the following bodies, namely :— 


. (a) eight by ihe Indian .Tea Association, Calcutta, as represen- 
tatives of that Association and of the Indian Tea Association, 
- London.; 3 

(b) four by the Assam Branach, Indian Tea Asorati and | 

(e) three by the Surma Valley Branch, Indian Tea Association. 

, . (4) The election shall be.made in such manner as may be deter- 
mined by the electing bodies, subject to the approval of the Governor- 
General in Council, and the name of every person so elected shall be 
published in the Gazette of Indic. ‘ 

(5) If within the period prescribed by maids made under this 
RA any of the aforesaid bodies fails to` elect representatives or 
to elect the full number of representatives to which it is entitled, the 
` Governor-General in Council may nominate persons to be members of 
the Board as representatives of the said bodies. 

(6) There shall be an’ Executivé Committee of the Board with 
such powers and duties as may be conferred on it by rules made under 
this Chapter. It shall consist of five members, of whom one shall be 
_ the Chairman of the Board, and the remaining four shall be elected in 
the manner prescribed by such rules, as repr esentatives of the follow- 


(a) one of the Indian Tea Association, Calcutta ; 

(b) one of the Indian Tea Association, London ; 

(c) one of the Assam Brarch, Indian Tea Association ; and | 

(d) one of the Surma Valley Branch, Indian Tea Association. 

(7) No act done by the Bcard or by the Executive-Committee 

_shall be questioned on the grouad merely of the existence of any . 
vacancy in or any defect in the constitution of the Bona or ol the 
Executive Committee, as the case may be. : 


N 
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Salary of Chairman. ; i 
ee ary of Chairman Council may fix the salary of -the Chairman 


r: of the Board. 

(2) Such salary shall be paid in such proportions by the Governor- 
General in Council and the Board, as the Governor-General in Council 
may from time to time deter mine. f 

“116-0. (7) The Board may appoint so many persons as ik 

Appointment and funo- thinks necessary to be Scpervisors, with such 
tions of Supervisors, powers and duties in respect of the supervi- 
sion of Local Agents and the other matters mentioned in section 116-A 
(2), as may be conferred and imposed on them by rules made under 
this Chapter. t 

(2) Subject to the control of the’ Governor-General in Council, 
the Board may fix the salary to be paid to Supervisors. : 

(8) The Local Government may, subject tc the control of the 
Governor-General in Council, declare ‘the local area in the Province 
` within which Supervisors shall exercise the powers and perform the 
duties conferred and imposed upon them by rule under this Chapter. 

(4) Every -Supervisor shall be deemed to bea public servant 
within the meaning of the Indian Penal Code. 


“116-D. (1) Whenever the Board has reason to believe that 


Endorsement of Local the conduct of a Local Agent has been such ~ 
Agent’s licenses. as toxdeétract from-his suitability to holda ` 


license, it may tall on him to produce his license, and after hearing 
any cause that he may have to show to the ¢ontrary, may make such , 
endorsement thereon as it thinks fit. A copy of every such endorse- 
ment shall be sent to the Superintendent of Emigration in the district 
for which the Local Agent holds a license, anda copy shall also be 
sent to the employer or association or firm on whose application the 
Local Agent’s license was granted. 


(2) Tf the Local Agent fails to produce his license when called 


upon under sub-section (Z), he shall be punishable with fine which 
may extend to two hundred rupees. fe 


“116-E. (1): Subject to the provisions of zules made under this ` 
chapter, the Board may levy a cess on employers for the purpose of - 


meeting expenditure incurred in carrying out its functions under this 
: - | Act, and in particular [or the payment of the 
salary of Supervisors and of such proportion 
„of the salary of the Chairman as may be determined under section 116-B. 
(2) Such cess shal] be payable on every ga-den-sardar deputed by 
his employer to engage labourers and on every person recruited or 
engaged as a labourer or assisted to emigrate under -Chapter lV or 
section Bl: a sg 


` 


Cess. 


“116-B. (2) The Governor-General in 


Fe 


22 l İMPERIAL ACTS. 


Provided that the rates at-which the cess is levied shĝll not 
exceed the following, namely :— - ` 

Five rupees a year on each garden-sardar so deputed, and 

Five rupees on each person so recruited, engaged; or assisted to 
emigrate., 4 3 ae 

(3) On the failure of an employer for the space .of one month T 
` after the receipt. of a notice in such form and served in such mannet 
as the Governor-General in Council may, by rule under this Chapter, 
prescribe, to pay any sum due under sub-section (1), the same shall be 
recoverable from him, 

“116-F. (1) The Governor-General in Council shall, after pre- ` 

: ` vious publication, make rules to carry out 
the pu=poses of this Chapter. 

~ (2) In particular and without prejudice to the generality or the 
foregoing power, such rules may, subject to the provisions of this Act, 
provide :— - 

. (a) for the powers to be’ exercised -and the duties to be per- 
formed by the Board-in carrying out the purposes for 
which it is constituted, and for the powers and duties 
of the Executive Ccmmittee arid of the Chairman ; os 


Rules. 


(b) for the period within which elections to the Board must be 
made; for the election of members of the Executive 
Committee ; and for zhe appointment of temporary or acting 
members of the card and of the E West Committee 

~ during the absence of any member ; 

(c) for the times and places of meétings and procedure of the 
Board and of the Executive Committee ; 

(d) for regulating the rats of the cess, the method of levying 
and collecting the cess, the purposes to which the cess may 
be applied, and thie: accounts to be kept and the audit 
thereof ; and 

(e) for the powers and duties of Supervisors appointed under 
section 116-C.” 

6. (1) The following porticns of the said Act are hereby re- 
7 pealed, namely, S. 90; im S.. 91, the 
Repeal of section 90, Act words “notwithstanding anything contained 
VI, 1901. Consequential e 
repeals and amendments in section 90,” and in clause (b) thereof, the 
£ words “or holding permits granted and coun- 
tersigned under section 90,” and the words “ or of that section, as the 
case may be;”’ and clause (a) of section 174. - 
(2) In section 92 of the said Act for the words and figures “sec- 
` tions 90 and 91” there shall be substituted the word and figures “sec- 
tion 91.” 


a 


ACt’ No. viti or 1913. © < 48 


Repeal of Chapter III, — sia (1), ane pass pi the ae eee 
Act VI, 1901, Gonsequan- specified in the Schedule to this Act are 
tial repeals and amend- hereby repealed to the extent mentioned in 
ments. the second column of the Schedule. 


a The following amendments shali be made in the said Act, 
‘namely : — 


(i) In the heading to Chapter V, and in section 92 there shall be 
substituted for the words and figures “Chapters III and 
IV ” the word and figures “ Chapter TV.” 


(ii) In section 93 (2) there shall be substituted for the words_and 

figures “ Chapters II to IV inclusive,” the words and figures 

“ Chapter II or IV” and for the words and figures ‘‘ Chap- 

' ters VI to X” the words and figures “ Chapters VI (except 
Chapter VI-A) to X.” j 


(iii) For Section 172 of the said Act, the Aak section shall 
` be substituted, namely :— | 
Ak nae 172. (1) Whoever, being a garden- 


“Over labourers to unautho- Sardar holding a certificate under Chapter 
riged persons, etc. IV 


@ makes over to the garden- sardar or Local wee of any 
employer other than the employer by whom his certificate 
was granted, or, without authority from his employer, to 
any other person, any person whom he has engaged or 
intends to engage as a labourer or whom he has assisted 
or intends to assist to emigrate under Chapter IV as 

. modified by any notification issued under section 91 ; or 


(b) places any such person as aforesaid i in a place of accommo- 
dation used in connection with the unlawful recruitment or 
engagement of labourers ; or 


(c) allows any person unlawfully recruited or engaged as a 
labourer to share the pocom aed ton provided by him 
under section 62; 


shall be punishable ith imprisonment for a term which may 
extend to six months, or with fine, or with both, and his 
certificate may be impounded by the convicting Magistrate.’ 

(2) Any Magistrate impounding a certificate under this section 
shall send it for cancellation to. the Magistrate by whom it 
_was countersigned. Ms 
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THE SCHEDULE, 
PORTIONS oF Act VI oF 1901 REPEALED. 
i [See section 7 (1).] S = 














h ros 4 
= aaa 2 NK, Extent or Repeal. pa 
s. 2 (1) Clause (6) n 
In olause (d) the words contractor, sub-contractor, recruiter.” 
In clause (2) the words and figures “ section 84 or.” a 
: Clause (o) and (5). 
S. 12 (2) Olause (a). 
In clause (c) the words from “or if the labourer” to the end o 
R the clause. a 
§.12 (2) ~ |The whole. 
S 12 (8) The whole. 
Chapter III. |The whole. 
S. 65 The. whole. 
`S. 91 Clause (a). 
S. 168 (2) In clause tb) the word “ contractors.” 
Clause (f). = 
In clauses (mm) to (r) the word “ contractors,” wherever ib occurs. 
S. 168 (3) The word ‘‘ contractor,” in both places where it occurs. - ~ 
Ss. 165 to 168 | The whole. 
8 171 The words and figures “ section 55 or” 
8.174 ~ | Clause (a). 
8. 175 The whole. 
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The Sea Custcms (Amendment) Act. 
ACT NO. IX or 1915. 
[BEOBIYED Ta ASSENT OF THE GOVERNOR- GENERAL ON THE 25TH 
x MARCH 1915.] | 
An Act further to amena the Sea Customs Act, 1878. 
WHEREAS it is expedient further to amend Bea Customs Act, 1878; 
It is hereby enacted as follows — 
4. This Act may be ‘called the Sea = 
Customs (Amendment) Act, 1915. ; 
2. In the proviso to section 87 of the Sea Customs Act, 1878, 
j : for the words “on which application is made . / 
- Amendment of gection h 
-7 87, Act VIII of 1878 to clear such goods from the warehouse for : 
aad ; home consumption” the following - shall be .. 
substituted, namely, of the actual removal of such -goods from the 
warehouse in the case of ‘goods delivered ‘out of a warehouse for 
home consumption, and in the case of goods delivered out -of a ware- ` 
house for removal under bond to be re-warehoused where the 
duty is paid on such goods without their being re-warehoused,: the 
< rate and valuation (if any) in force on the date on which duty is paid.” 


Short title. 


ACT NO. X OF 1915. 25 


-Sri Jamsetjee Jejeebhoy Baronetoy Kot. 


ACT NO. KOE 1915. 
[REOEIVED THE ASSENT ‘OF THE GOVERNOR GENERAL: ON 
THE 8TH SEPTEMBER, 1915. J 

An Act for repealing Act No. XX of 1860 entitled “An Act hi 
“settling: Promissory Notes of the Government of India, producing an 
“annual income of one lakh of rupees and a Mansion House and here- 
ditaments called Mazagon' Castle, in the Island of Bombay, late the 
property of Sir Jamésetjee Jejeebhoy, Baronet, deceased, ‘so as to 
accompany and support the title and dignity of a Baronet, _lately 
conferred on him and the heirs mile of his body, by Her present 
Majesty Queen Victoria, and for other purposes connected therewith,” 
and for resettling the said Promissory Notes, Mansion House and 
~hereditaments and for other purposes connected therewith. 

WHEREAS by Letters Patent of Her late Majesty Queen Victoria, í 
by the Grace of God of the United Kingdom of Great Britain and 
Ireland Queen, Defender of the Faith, dated at Westminster on or 
about the 6th day of August in the 21st year of Her said late Majesty's , 
reign, and by Warrant under her ssid late Majesty’s sign- -manual, 
Her said ‘late Majesty made’ known that she, of her special grace, 
certain knowledge and mere motion had erected, appointed and 
created Sir Jamsetjee Jejeebhoy, then of Bombay, Knight, but then 
deceased (a man eminent for family inheritance, estate and integrity 
of manner), to and into the dignity, state, and decree of a Baronet,- 
and him, the said-Sir Jamsetjee Jejeebhoy for Her said late Majesty, 
her heirs, and successors, she did erect, appoint, constitute and create 
a Baronet, by the said: Letters Patent, to hold to him and the heirs 
male of his body lawfully begotten, and to be begotten for ever : 

And whereas in fulfilment of an engagement in that behalf made 
with Her said late Majesty’s Government, during the lifetime of the 
said Sir Jamsetjee Jejeebhoy, deceased, the said Sir Jamsetjee Jejee- 

“bhoy was desirous of settling in perpetuity such property“on himself 
`- and the heirs male of his body who might succeed to the said Baro- 
netcy, as should ba adequate to support the dignity of the title con- 
férred on him and them as aforesaid’: ; 

And whereas the said Sir Jamsetjee Jejeebhoy was seized of a . 
Mansion House and hereditaments situate in the Island of Bombay 
called’ Mazagon Castle, and had ai. absolute estate “of inheritance 
therein, and was desirous, in’ fulfilment of the, aforesaid engagement 

“of settling Promissory Notes of the Government of India, producing 
‘an annual income of one lakh of rupees and the said Mansion House 
and hereditaments,’ to the uses upon the trusts, and for the purposes 
in the said Act No. XX of 1860 tinue ane declared, concerning the 
same respectively : 

4 
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“And whereas the said Sir Jemsetjee Jejeebhoy was also desirous 
that the heirs male of his body ‘to whom the said title and dignity 
of Baronet should descènd, should take and bear the names of “ Jam- 
setjee Jejeebhoy,” in lieu of eny -6ther name or names whatever 
which they respectively. might bear at the time of such descent on 
them respectively ; and he was also desirous that the Revenue Com- 
missioner for the Northern Division of the Presidency of Bombay,” 
the Accountant-General, and the Sub-Treasurer at Bombay, for the 
time being should be Trustees for the aforesaid Promissory Notes, 
and be likewise the Trustees for carrying into execution the general 

- purposes and powers of the said Act No: XX_of 1860, with relation 
to the same securities, -and also with relation to, the same Mansion 
House and hereditaments : 

And whereas the said Sir Jamsetjee Jejeebhoy departed this life. 
on the 14th day of April, 1856, before the aforesaid engagement Z 
with Her said late Majesty’s Government was carried out on his part, _ 
and by his wilt dated the 9th day of April, 1853, duly signed and 
executéd by him, gave and ` devised the residue of, his ‚estate, houses, 

` lands, securities, moneys and affects, to and amongst his sons 
Cursetjee Jamsetjee, Rustomjee Jamsetjee, and Sorabjee ` Jamsetjee, 
and appointed his wife Avaboye and his said three sons, the exe- 
ċutrix and executors ‘of his said Will; and the said Wilkwas duly 
proved by. the ‘said Cursetjee Jamsetjee, Rustomjee Jamsetjee and 

_ Sor abjec Jamsetjec alone © 

And whereas on the death of the said Sir Jamsetjee Jejeebhoy, 

‘the said title or dignity of Barcnet, created by Her Majesty's said - 
Letters Patent, devolved on and became and,was at the date of 
the passing of the said Act No. XX of 1860 vested in the said 
Cursetjee Jamsetiee, as the eldest son and heir male of the body of 
the said Sir Jamsetjee Jejeebhoy, deceased ; 

And whereas the said Cursetjee Jamsetjee, the cond Baronet; 
Rustomjee ‘Jamsetjee, and Sorabjze Jamsetjee, as the sons, residuary 

“legatees. and Executors of -the said Sir Jamsetjee Jejeebhoy, first 
Baronet, deceased, and the said Avaboye, being then the Dowager - 
Lady Jejeebhoy, as Executrix of the said Sir Jamsetjee Jejeebhoy, 
first Baronet, deceased, in fulflment of the engagement so as afore- ` 

. said entered into by the said Sir amsetjee Jejeeblioy, first Baronet c 

deceased, with Her said late Majesty’s Government, were desirous 
of settling the said Government Promissory Notes and the said Man- 
sion House and hereditaments so as aforesaid agreed to'be settled 
by the: said Sir Jamsetjee Jejeebhoy, first Baronet, deceased, for the 
purpose of supporting the dignicy of the said Baronetcy, to the uses 
upon the “Trusts, and for the purposes in the said Act No. XX of 
{860 limited and declared concern:ng the same respectively : 


oa 
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And whereasi the said Dowaget Lady Jejeebhoy was desirous 
that the said Mansion House and horeditaments ‘called Mazagon . 
Castle, with their rights, members and appurtenances should be re- 
leased, exonerated; and discharged from her tight, or title (if any) to 
dower or thirds, and “every other right, interest, or estate whatsoever 
which she, the said Dowager Lady Jejeebhoy, might have or claim to “ 
have in the said premises under any custom or law of the Parsees, of l 
otherwise howsoever : 2, f i : 

And whereas in order to give effect to the aforésaid purposes, 
the said Act No. XX of 1860-was passed, and by the said Act it was 
inter alia enacted!that the Revenue Commissioner for the Northern 
Division of the Presidency of Bombay, the Accountant-General, and 
the Sub-Treasurer ab Bombay, should, for the purposes of the said 
Act, be a Corporation ; and ‘that such Revenue Commissioner, 
Accountant-General, and Sub-Treasurer, should be, and they were 
thereby constituted, as such corporation, the trustees for “executing 
the powers and purposes of the said Act ; and that all the powers by 
the said Act vested in such Revenue Commissioner, Accountant- 
General, and Sub-Treasurer, as Trustees for the purposes of the said 
Act, should be exercised by the persons for the time being acting as 
such Revenue Commissioner, Accountant-General, and Sub-Treasurer ; 
and that immediately from and after the passing of the said Act, . 
Promissory Notes of the Government of India, producing an annual 
income of not less than one lakh of rupees should be transferred into 
“the name of the said Corporation, who should hold the same upon the 
trust and for the purposes in the said Act expressed concerning the 
saine (that was to say) ; upon the: trusts in the said Act declared ana 
set forth : And it was also enacted that the said Mansion House and 

_ other hereditaments -called Mazagon Castle, situate in the Island of _ 
Bombay, with iheir rights, members and appurtenances, of which the 
said first Baronet was seized to him and his heirs, should’ by force of 
the said Act from and immediately after the passing thereof, stand 

~ limited to the uses in the said Act set forth: . 5 - 
And whereas Promissory Notes of the Government of India pro- 
ducing at that fime an annual income of not less than one lakh of 

" __rupees, were after the passing „of the said Act, transferred into the 
name of the said Corporation ; and the nominal amount of the Pro- 
missory Notes of the Government of India, now held by the said -` - 
Corporation, isjrupees twenty-two lakhs, fifty-four thousand and four 
hundred : ` ` : ee Kl 

And whereas the persons now constituting the said Corporation 

- under or by virtue of the said Act are the Commissioner for the time 

being for the Northern Division of the Presidency of Bombay, the 
Accountant-General of Bombay, and the Collector of Bombay : 
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And whereas under the said Act XX of 1860 power was granted 


“to the said Corporation to irivest the Government Promissory Notes so 


to be transferred into the name of the said Corporation as aforesaid if 


the same should be discharged by the Government of India in or on . 
any stocks, funds or securities of the Government of the United ` 


Kingdom of Great Britain and Ireland or-of the Government of. India, 
and in like manner, as often as the same should become necessary, to 
alter, vary, and change such stocks, funds, and securities for others of 


” the-same or a like nature: 


` 


And whereas Sir Jamsetjee Jejeebhoy, the fifth and present 


‘Baronet, has represented to the Governor-General in Council that it 


is desirable, not only in his own interest. but also in the interest of 
those who may succeed him in the Baronetcy, that more extensive 


‘ powers of investment should be zranted to the said Corporation : 


And whereas-more extensive powers of 
IL of 1982. ° investment have been allowed to Trustees of 
Settlements which are goverried by the In- 

M : dian Trusts Act, 1882: 

And whereas it appears that certain of the powers last aforesaid’ 
may safely be granted to the said Corporation with a view to a higher 
rate of interest being obtained frcm the investment of the funds for 
the time being subject to the Trusts of a Settlement effected by this 
Act : E N i 
' And whereas at the date when the said Act No. XX of 1860 was 
passed the locality in which the said Mansion House and heredita- 
ments are situate was one of the principal residential localities of 
Bombay; and was healthy, but it has now ceased to be a healthy 
locality, and the upper classes of the inhabitants’ of Eombay have 
ceased to reside there : g 

And whereas the said Sir Jamsetjee Jejeebhoy has represented to 
the Governor-General in Council- that he has been advised by his | 
medical adviser and by Sanitary Authorities whom he has consulted 
that it is necessary for him to change his, place of residence and to live 
ina. more healthy part of. the Island of Bombay, and has also 
represented . that, by reason, of the present unhealthiness of 
the locality future and succeeding Baronets, who may succeed 
to the said title of ‘Sir Jamsetiee Jejeebhoy, will be unable to 
live in the said Mansion House, or op the said hereditaments, 
and therefore. that it is both desirable and necessary for him to 
purchase a new residence in a healthy locality in the Island of Bombay, 
and that, to enable him to do this, iż is necessary that power should be 
conferred to sell the said Mansion House and hereditaments and also - 
to sell a portion of the said securities and to purchase a new- residence 
out of the proceeds of the sale thoreof : 5 


` 
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And whereas the said E being the Trustees for the time 
being for executing the powers and purposes of the said Act XX of 
1860, have agreed to the above ‘proposals being carried into ‘effect : 


And whereas all the possible Beneficiaries of the Trust under. the 
said Act now living have agreed to the above proposals with the 
exception of those relating to the sale of the said Mansion House and - 
hereditaments : 4 

And whereas all the possible Beneficiaries of the Trust under 
the said Act, with the exception of two possible Beneficiaries, have. 
agreed to ‘the said proposals relating to the sale of the said Mansion 
House : 


And whereas the bijections advanced by and on behalf of the 
gaid two possible Beneficiaries have been duly considered by the 
Governor-General in Council and have been overruled : 

And whereas it is deemed expedient to confer-the said powers 
and, for that purpose and for other divers good reasons, it is expe- 
dient to repeal the said Act XX of 1860, and to substitute the follow- 
ing Act in lieu thereof : 

Tt is hereby enacted as follows :— 

4. (1) This Act may be called “The Sir 
Jamsetjee Jejeebhoy Baronetcy. Act, 1915,” 
and 
Commencement. (2) It shall come into force at once. 


2. The said Act No. XX-of 1860 is hereby repealed, and the 
said Promissory Notes of the Government of 
India, of the nominal value of rupees twenty- 
. twolakhs, fifty-four thousand and four hun- 
dred, shall henceforth cease to be vested in the Corporation created and 
constituted by the said Act No. XX of 1860, and the Mansion House 
and other hereditaments, called Mazagon Castle, situate in the Island 
of Bombay, with their rights, members and appurtenances, of-which the 
said First Baronet was seized to him and his heirs, shall, by force of 
this Act, from and immediately after the passing of this Act, either as 
to the whole or, as the case may be, as to such parts thereof as shall 
not have been sold, transferred, and conveyed under the powers con- 
ferred by Sect. 10, stand limited, until such time as. the same shall have 
been sold, trangferred, and conveyed under the powers conferred by 
the said Section 10, tothe uses following (that is to say): to the use 
of the present, that is to say, the Fifth Baronet, for and during the 
term of his natural life, and from and immediately after his decease, 
to the use of the heirs male of the body of Sir Jamsetjee Jejeebhoy, 
First Baronet, who may succeed to the title of Baronet conferred by 
the said Letters Patent as aforesaid, but as to each one of the said 


sey 


Short title. 


Repeal of Act XX of 
‘1860. 
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héirs male to the use of such heir male during the term of his natural ~ 
life only, and, upon failure and default of heirs male of the body of 
the said. Sir Jamsetjee Jejeebioy, First Baronet; to whom the said title. 
and dignity of Baronet may descend as aforesaid to the use of the 
heirs, and assigns for ever of the said Sir Jamsetjee Jejeebhoy, 
< .the Second Baronet, which ultimate remainder or reversion it shall be 
lawful for the heirs and ascigns‘of the said Second Baronet, at any 
time or times during the cont:nuance of the said title and dignity of 
.. Baronet and until there shall be such a failure of heirs male of the 
body of the said First Baronet as aforesaid, to grant, convey, devise, 
and dispose of by Deed cr Will, or by any other assurance or 
assurances by which such an estate\in remainder ‘or reversion is 
capable by law of being conveyed or disposed of. i 


3. The Commissioner foz the time being for the Northern Divi- 

A E - sion of the Presidency of Bombay, the Ac- 
Gs noes oe countant-General for the time being of | 
the Accountant-General, Bombay, and the Collector for the time being 
and the Collector of Bom- É 
bay to bea Corporation Of Bombay, and the holders for the time 
for execution of the Trusts -being of those offices. respectively, and like- 
this Set: - - wise the holder or holders for the time being 
of any one or more office or offices which may hereafter be substi- 
tuted by the Governor in Council of Bombay for any one or more of 
the first mentioned offices, szall be, and they are horeby, created a 
Corporation with ‘perpetual succession and a common Seal under the 
style and title of “ Sir Jamsetjae Jejeebhoy Baronet’s Trustees,” and 
the said Corporation so hereby created, (hereinafter styled “ the 
Corporation”) ate hereby coastituted, as such Corporation, the 
. Trustees for executing the powers and purposes of this Act. 


'-4 The present Sir Jamsetjee Jejeebhoy, Fifth Baronet, shall 
ae continue to be called by the name of “ Jamset- 
Present Baronet to con- jee Jejeebhoy,” and all other the heirs maleof 
tinua meee agri the body of Sir Jamsetjee Jejeebhoy, First, ` 
names of First Baronet. Baronet, to whom the said title and dignity - 
a shall descend, pursuant-to the limitation of the 
Letters Patent whereby the said dignity was granted, shall take upon 
‘themselves respectively the name of“ Jamsetjee Jejeebhoy,” in lieu 
and in the place of any other name or names whatsoever; and the 
present Baronet, and all such other heirs male of the said Sir Jam- 
setjee Jejeebhoy, First Baronet, severally and successively shall be 
_ called by the name of “ Jamsetjee Jejeebhoy,” and by that: name.shall 


name, style and writé themselves, respectively, upon all occasions 


whatsoever. 
at 
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5. Immediately from and after the ‘passing of this Act, the said. 

Promissory Notes of thé Government of India, 

EEEE KA Promi gadi of the nominal value of rupees twenty- -two 

Notes of a certain nominal Jakhs, fifty-four thousand, and four hundred, 

value vested in Trustees. 

~ same upon the trusts and for the purposes, and 

with the powers, hereinafter expressed of and concerning the same, 
that is to say : = = 

(a) Upon trust, if the same or any” part thereof should be dis- 

i charged by the Government of India, to in- 

On trust fo re-invest 

if paid off ; vest the sum or sums paid by the Government 
re of India, in discharge of the same or any part 
théroof, in or upon any stocks, funds, or ‘securities in which they are 
by the provisions of this Act -hereinafter authorised to invest the 
same, and in like manner, as often as the same , shall become neces- 
sary, to alter, vary and change such stocks, funds, and securities for 
others of the same or a like nature ; - 

(b) and upon further trust, from time to time, to pay and apply 
eats i, ne ~ the dividends, interest and annual income of 
to present Baronet for the said stocks, funds, and Securities unto and 
his lite; for the benefit of the present Baronet, that is 

to say, Sit, Jamsetjee Jejeebhoy, Fifth Baro- 
net, during his natural life ; : 

-{c) and upon further trust, from and immediately after the 

: ; decease of the said Sir Jamsetjee Jejeebhoy, 
is fies : death = Fifth Baronet, to pay and apply the’ said divi- 
income to Baronet for dends, interest and annual income unto and 
time being ; for the benefit of the person who,as heir male 

of the body of the said Sir Jamsetjee Jejee- 
bhoy, First Baronet, shall, “for the time being; have succeeded to, and 
be in the enjoyment of, the title of Baronet conferred by the said Letters 
Patent as aforesaid, notwithstanding any rule of Law or Equity to 
the contrary ; a g 


@ and upon further trust, upon failure and in default of heirs 


male of the body of the said Sir Jamsetjee ` 


Nith liimat trust 
a ead Baronet, his Jejeebhoy, First Baronet, to whom the said 


, executors, administrators title and dignity of Baronet may descend, to 
and assigns. hold'the. corpus- and also the income of the 

said Government Promissory Notes, Stocks, 
f unds, and securities for the heirs and assigns for ever of Sir Jamsetjee 
Jejeebhoy, the Second Baronet, which ultimate remainder or reversion 
it shall be lawful for the heirs and assigns of Sir Jamsetjee Jejeebhoy, 
the Second Baronet, at any time or times during the continuance of the 


- 
¥ 


mee 


shall vest in the Corporation who shall hold the- 


` 
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à 


said title and dignity of Baronet, and until there shall be a failure of 
heirs male of the body’of the said First Baronet as aforesaid, to assign, 
transfer, bequeath and dispose of by Deed or Will or other assurance 
or assurances. 


6. The Corporation shall have power to invest the funds, which 

ae `> are subject to the trusts of the Settlement 

ae of ee effected by this Act, on the following securi- 
- és ties and on no others :— 


(a) in Promissory Noies, debentures, stock or other securities 
of the Government of India, or of the United Kingdom of Great Bri- 
tain and Ireland, 


_ (b) in bonds, debentures or annuities charged by the Impetial 
Parliament, or by an Act of tae Legislative Council of the Governor- 
General of India, on the revenues of India ; = 


(o) -in stock or debentures of or shares in Railway or other 
Companies, the interest wherzon shall have been guaranteed by the 
Secretary of State for India in Council ; 


(d) `in debentures or otter securities for moneys issued by or 
ori. behalf of, any municipal body under the authority of any Act 
of a Legislature established in British India, or debentures issued 
by the Trustees for the Improvement of the City of Bombay under 
the City of Bombay Improvement Act, 1898, or debentures issued 


by the Trustees of the Port of Bombay under 
io eee the Bombay Port Trust Act, 1879, or deben- 
é tures issued by the Trustees of the Port of 
Karachi under the Local Authorities Loans Act, 1914, or other law 


. for the time being in force, or debentures issued by the Commis- 


> sioners for the Port of Rangoon under the 
Act IX of 1914. Bu 
Aot IV of 1906. i Local Authorities Loans Act, 1914, or the 
Rangoon Port Act, 1905 ; 


(e) on any other security expressly authorised by any rule 
which the High Court of Judicature at Bombay may, from time to 
time, prescribe as an ‘investment for trust property consisting of 
money. 

Prohibition against 7. The Corporation shall not vary any in- 
varying investments with. Vestiment of the funds, subject to the Settle- 
out consent of person ment effected by this Act, without the con- 
seas pe income: sent in writing of the person for the time 

being entitled to the income of the said ‘funds. 


8. The person for the time being entitled to, and in the enjoy- 
ment of, the title of Baronet conferred by the said Letters Patent shall- 
have power, with the written approval of the Corporation, — 
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. (a) to purchase land in any part of the 
Power to ` Baronet Island of Bombay for the purpose of erecting 
AA ka time being. nto thereon a Mansion House and all necessary 
a Mansion Houge there- OY suitable accessory buildings, and to erect 
on; ` thereon such Mansion House and accessory 
buildings ; : : 
(b) to purchase land in any part of the island of Bombay with 
a dwelling-house standing thereon, and either 
and to purchase land tO pull down the said dwelling-house and any 
with a house thereon, other building which may be upon the land, 
and to pull the hcuse : mee 
down, and ereot another, nd to erect upon.the said land, in lieu thereof a 
or to enlarge, altor or add Mansion House with all necessary or suitable 
to house thereon. i skoga : 
a accessory buildings, or to enlarge, alter, or add 
. to the building or buildings which may be upon 
the land, when purchased, so as to convert the same into a Mansion, 
House, with all necessary or suitable accessory buildings. 
9. The Corporation shall have power to sell a sufficient portion 
| of the securities upon which the funds, which 
Power to Trustees to are subject to the Settlement effected by this 
sell securities to produce : 5 5 
funds to pay for land, ete. Act, shall for thetime being be invested to 
produce the sum which shall be required for 
the purpose of paying for any land which may be purchased by the 
person for the time being entitled to, and in the enjoyment of, the 
title of Baronet conferred by the said Letters Patent under the powers 
conferred by Sec. 8, and for erecting thereon a Mansion House, with 
the necessary or suitable accessory buildings, or for paying for the 
purchase of any land with a house or other building standing thereon 
which may be purchased under the powers conferred as aforesaid, and 
for pulling down the said buildings, and erecting a Mansion House, 
with the necessary or suitable accessory buildings, in lieu thereof or 
for altering and adding to such buildings for the purpose of converting 
the same into a Mansion House, with the necessary or suitable acces- 
sory buildings, as the case may be: 
Provided that the total sum raised by the Corporation under the 
. power. conferred upon them by this section 
Proviso that total sum -for the sale of the said securities above-men- 
raised shall not exceed z“ 
Rs. 2,285,000. tioned shall not exceed two lakhs and twenty- 
| five thousand rupees. 
‘40. The person for the time being entitled to, and in the enjoy- 
| . ment of,.the title of Baronet conferred by the 
Power to Baronet for said Letters Patent, shall have power, with the 
-the time being to sell . 
Mazagon Castle. written consent and approval of the Corpora- 
$ “tion, to sell, transfer, and convey freed and 


5 
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discharged from all uses and trusts created by this Act, the said Man- 
sion House and other hereditaments, called Mazagon Castle, situate 
in the Island of Bombay, witk their rights, members and appurten- 
ances, and either in one ‘parcel or in several parcels, and either at one 
time or from time to time, upon condition that the proceeds of sale 
thereof shall be paid by the purchaser thereof direct to the Corporation. 


14. The person for the time being entitled to, and in the enjoy- 
ment of, the title of Baronet, conferred by the 
Power to trustees to i i 4 $ 
apply proceeds of ealeof Said Letters Patent may, from time to time, 
ace Be Nn pr request the Corporation, in writing, to pay 
paying for land purchased Out of the proceeds of gale of the said Man- 
and for erecting Mansion sion House and other herèditaments, called 
House thereon, eto. 6 
2 Mazagon Castle, if and when sold, the pur- 
chase-money of any land whica may be purchased by the person for 
the time being entitled to, and in the enjoyment of, the said title of 
Baronet, under the powers conferred by Sec. 8; and all costs, charges, 
and expenses of, and incidental to, the purchase and acquisition of the 
same, and of the conveyance and assurance of the same to the Cor- 
poration, and also to pay all costs and expenses of, and incidental to, 
the erection thereon of a Mansion House, with the necessary or suit- 
‘able accessory buildings, and to pay the purchase-money of any land, 
with a house or other building, standing thereon, which may be pur- 
chased by the person for the time being entitled to, and in the enjoy- 
ment of, the said title of Baronet, under the powers conferred by this 
Act, and all costs, charges end expenses of, and incidental to, the 
purchase and acquisition of the same, and of the conveyance and - 
assurance of the same to the Corporation, and also to pay all costs 
and expenses of, and incidental to, the pulling down of the said build- 
ings or any of them and of erecting of a Mansion House, with the 
necessary or suitable accessory Duildings, iri lieu thereof, or of altering, 
and adding to, such buildings, for the purpose of converting the same 
into a Mansion House, with the necessary or suitable accessory build- 
ings as the case may be, and the Corporation shall, upon such request 
being made as aforesaid, make such payments out of the proceeds of 
sale of the said Mansion Hose and other hereditaments called f 
.Mazagon Castle : | 


Provided that the total sum expended by the Corporation, under 
he power conferred by this section, out of the proceeds of sale of the 
said Mansion House and other hareditaments, called Mazagon Castle, 
shall not exceed the sum of two lakhs and seventy-five thousand 
rupees, 
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49. All lands and buildings which may be purchased by the 
person for the time being entitled to, and in 
eee eae cE the enjoyment of, the title of Baronet under 
Baronetcy. the said Letters Patent under the powers 
conferred by Sec. 8, with their rights: 
members, and appurtenances shall be conveyed 50 the Corporation, 
and the Corporation shall hold the same, and also all buildings which 
may be erected thereon under the powers conferred by Sec. 8, upon 
trust for Sir Jamsetjee Jejeebhoy, Fifth Baronet, for and during the 
term of his natural life, and from and immediately after his decease, 
upon trust for the heirs male of the body of Sir Jamsetjee Jejeebhoy, 
First Baronet, who may succeed to the title of Baronet conferred by 
the said Letters Patent, but as to each one of the said heirs male upon 
trust for such heir male during the term of his natural life only, and, 
upon failure and default of heirs male of the body of the said Sir Jam- 
setjee Jejeebhoy, First Baronet, to whom the said title and dignity of 
Baronet may descend as aforesaid, upon trust for the heirs and as- 
signs of Sir Jamsetjee Jejeebhoy, y, the Second Baronet, which ultimate 
remainder or reversion it shall be lawful for the heirs and assigns of 
the said Second Baronet at any time or times durirg the continuance 
of the said title and dignity of Baronet, and until there shall be such 
a failure of heirs male of the body of the said First Baronet to grant, 
convey, devise and dispose of by Deed or Will, or by any other as- 
gurance or assurances by which such an estate in remainder or rever- 
gion is capable by law of being conveyed or disposed of. 


43. Any person or persons who shall have lawfully derived 
from the said Sir Jamsetjee . Jejeebhoy, 
Saving of rights of par- Second Baronet, any interest in remainder or 
sons interested in rever- : i i A A 
sion or remainder in reversion in the said Mansion House and 
ee Castle on sale other hereditaments, called Mazagon Castle, 
contingent upon such failure and default of 
heirs male of the body of Sir Jamsetjee Jejeebhoy, First Baronet, 
shall upon such failure and default of heirs male of the body of Sir 
Jamsetjee Jejeebhoy, First Baronet, in the event cf the said Mansior 
House and other hereditaments, called Mazagon Castle, . having beer 
sold in pursuance of the power in that behalf conferred by Sec. 10 be 
deemed to have a corresponding interest in the funds for the time 
being subject to the trusts of the Settlement offected by this Act to 
the extent of the amount of the proceeds of sale of the said Mansion 
House and other hereditaments, called Mazagon Castle, paid to the 


Said Corporation in pursuance of Sec. 10. 
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14.: The Corporation shall hold so much, if any, of the proceeds 
of sale of the said Mansion House and other. 
Declaration of Trusts as hereditaments, called Mazagon Castle, if and 
to surplus proceeds of sale Wher sold, s shall exceed the sum of two 
of Mazagon Castle over and 
above the sum of Rs. lakhs and seventy-five thousand rupees, upon 
2,75 000. trust. to invest the same upon some one or | 
more of the investments authorised by section 
6, and shall hold the said investments, upon the same trusts, and for 
the same ends, intents‘and purposes, and with the same powers, as 
are, by this Act, declared of and concerning the funds which are 
subject to the Settlement effected by tais Act. 


48. The Corporation during the minority of any person for the 


Power of Trustees to time being ertitled to, and in the enjoyment 
invest the surplus annual of; the title o Baronet under the limitations 
mere dee oan ese of tke said Letters Patent, shall pay and 


during the minority of apply for and towards the maintenance, 
any Baronet, eto. i ‘ : 
education and benefit of such Baronet, in 


each and every year during his minority so much only of the annual 
interest, dividends and income of the said Trust Funds and premises 
as the Corporation shall, in their discretion, think proper ; and shall, 
from time to time, invest the residue of the said annual dividends, 
interest and income of the said Trust Funds and premises in and upon 
some one or more of the investments’ authorised.by this Act for the 
investment of the said Trust Funds; and shall upon such Baronet 
attaining his majority, pay over, transfer, and assign to him, or as he 
shall direct and for his own absolute benefit, the said investments and 
all accumulations thereof. 


16. Provided always thal in case any person who, for the time 
being shall be the heir male of the body of 
Provision in case of the said First Baronet to whom the said title 
eae Procite pened of Baronet saall have descended, shall for 
the space of cne whole year after he shall, 
by virtue of this Act, become entitled to the dividends, interest, and 
income of the said stocks, funds; and securities or to the possession or 
receipts of the rents and profits of the said hereditaments; or, being 
then under age, shall for the space of one whole year after he shall 
attain the age of twenty-one years, reftse or neglect to use the names 
of “ Jamsetjee Jejeebhoy ” as hereinbefore enacted; or in case any 
such person having so used those names, shall, for the space of six 
calendar months consecutively during his natural life, discontinue so 
to use such names, then in any or eithar of the said cases, the estate 
or interest of the person who shall so refuse or neglect to use, or 
having used, shal] so discontinve to use, the said names of “ Jamsetjee l 
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` 


Jejeebhoy ” shall, during the. remainder of his respective natural life, 
be suspended ; and that during any and every such suspension, the 
dividends, interest, and income of the said stocks, funds and securities, 
and the possession and actual occupation, and also the rents and profits 
of the said hereditaments, shall devolve and belong to the person who 
as heir male of the body of the First Baronet, would have succeeded to, 
and been in the enjoyment of, the title of Baronet conferred by the 
said Letters Patent, in case tha persons so refusing or negleeting to use, 
or discontinuing to use, the said names of "' Jamsetjee Jejesbhoy-” had 
departed this life; dut if there should be no such heir male, then to 
the person or persons who would be entitled to the same in case there 
had then been a total failure of issue male-of the First Baronet 
entitled to the said dignity of Baronet. 


17. It shall be lawful for Sir Jamsetjee Jejeebhoy, Fifth Baronet, 
and for any person upon whom the said title of 
Baronet shall, from timeto time, descend when 
in the actual enjoyment of , the said title, and 
who shall not refuse, neglect, or discontinue to use, for the respective 
periods hereinbefore in that behalf mentioned, the said names of 
ET amsetjeo Jejeebhoy ” as hereinbefore enacted, either before or 
after his marriage with any woman or women by any Deed or Deeds, . 
writing or writings, with or without power of revocation, to be by 
him sealed and delivered in the presence of twoor more credible 
witnesses (but subject and without prejudice to any annuity or annui- 
ties, if any, which shall be then subsisting and payable by virtue of 
any appointment made under and in pursuance of this present power), 
to limit and appcint unto any woman or women whom he shall marry, 
for her ‘or their life or lives, and for her or their jointure or joiutures, 
“in bar of dower or other legal or customary rights, any annuity or 
yearly sum not excéeding the sum of rupees ten thousand, clear of 
all taxes, charges and deductions whatsoever, to commence and take 
effect immediately after the decease of the person limiting or appoint- 
ing the same, and to be issuing and payable out of the dividends, 
interest, and annual income, of the said stocks, funds, and securities, 
and to be paid and payable by equal half-yearly payments, on the 
thirtieth.day of June and the thirty-first day of December; the first 
of the said half-yearly payment to be made on the half-yearly day 
which shall first happen after the decease of the person who shall 
„have appointed such annuity or yearly sum, provided always that in 
case any person on whom such title shall descend, shall have refused 
or neglected touse the names of “ Jamsetjee Jejeebhoy,” or shall 
discontinue to use such names for six calendar months consecutively 
during his natural life, every such limitation and appointment, either 


Baronet in possession 
may jointure, 
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previously, or afterwards made by him, shall be'and become inopera- 

tive and invalid; and no such annuity thereby created or appointed 

shall take effect or be payable or chargeable on the said stocks, funds, 
and securities, hotwithstanding any such limitation or appointment, 


48. Provided always, tha: the said dividends, interest and annual 
- | income of the said stocks, funds and securi- 
sate sa codes ties shall not, at one and the same time, be 
poraneously. subject to the payment of more than the 
f yearly sum of rupees twenty thousand for, or 
in respect of, any jointure or jointures which shall be made in pur- 
suance of the power hereinbefore contained, so that, if by virtue of or 
under the same power, the said dividends, interest and annual income 
would, in case this present provision had not been inserted, be charg- 
edat any one time with a greater yearly sum for jointures in the 
whole than the yearly sum of rupees twenty thousand, the yearly sum 
which shall oceasion such excess. or such part thereof as shall occasion 
the same shall, during the time of such excess, abate and not be paya- 
ble. 
19. The said Mansion House and hereditaments called Mazagon 
Castle, with their rights, members, and ap- 
Ric ee oo oa purtenances, and any lands, houses, buildings 
" subject to jointure, and tenasments which may be purchased or 
ik erected under the powers conferred by section 
8, with their rights, members anc appurtenances, shall not be subject 
to dower of any Dowager Lady Jejeebhoy, or of the present or any 
future wife of Sir Jamsetjee Jejecbhoy, Fifth Baronet, or of any wife 
of any of the persons who may successively be entitled to the Baro- 
notcy under the aforesaid limitations, or to any other right, interest, 
or estate whatsoever which any Dowager Lady Jejeebhoy or any such - 
wife or wives as aforesaid may or might have or claim to have in the 
said Mansion House, lands, buildings and hereditaments, under any 
custom or law of the Parsees, or otherwise howsoever. 


20. So-long as the said title and dignity of Baronet shall endute, 
| and until there shall be a failure of the-heirs 
Alienation prohibited male of the body of the first Baronet to whom 
during the Baronetcy. ss af b Brahe . 
pe the said title and. dignity of Baronet might 
descend, pursuant to the limitations of the said Letters Patent, neither 
Sir Jamsetjse Jejeebhoy, Fifth Bazonet, nor any of the heirs male of f 
the body of Sir Jamsetjee Jejeebhoy, First Baronet, in whose favour 
trusts are hereinbefore declared of the dividends, and annual -income` 
of the said stocks, funds, and securities, or to whom the said Mansion 
House and hereditaments called Mezagon Castle and any lands, build- 
ings or other hereditaments, which may be-purchased ovr erected . 
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under the powers conferred by section 8 shall stand limited under this 
Act, shall transfer, dispose of, alien, convey, charge, or encumber the 
said stocks, funds and securities, or any part thereof, or the dividends, 
interest, and annual income thereof, or of any. part thereof, or the 
said Mansion House or hereditaments, or any lands, buildings or other 
hereditaments, which may be purchased or erected ander the power 
conferred by section 8 or any part thereof, for any greater or larger 
estate, interest or time, than during his natural life, and for such por- 
tion thereof only as he shall continue to use the names of “ Jamsetjee 
Jejeebhoy,” nor shall have any power to discontinue or bar the estate 
of any person or persons for whose benefit trusts are declared by this 
Act of the dividends, interest, and annual income of the said stocks, 
funds, and securities or to or upon whom the said Mansion House and 
hereditaments, and any lands, buildings and other hereditaments, 
which may be purchased or erected under the powers conferred by 
section 8, and the rents and profits thereof are, by this Act, limited to 
come or devolve in any manner whatsvever, either by default or other- 
wise, or to prevent any such person or persons from succeeding to, .` 
holding, or enjoying, receiving or taking the same premises, according 
to the true.intent of the provisions hereinbefore contained ; nor shall 
the same premises, or any of them, be held, by any Court of Law or 
Equity, to have vested in any such person as aforesaid for any greater 
estate or interest than during his life, and only during such portion 
thereof as he shall continue to use the names of “ Jamsetjee Jejee- 
bhoy,” and every attempt to make any conveyance, assignment, or 
assurance contrary to the intention of this Act shall be, and is hereby 
declared and enacted to be, void. > 


“94, Ifatany time or times hereafter the said Sir Jamsetjee 
puede eae aaa ine Jejeebhoy, Fifth Baronet, or any other per- 
funds and securities sub- son or persons shall be desirous of augment- 
Jet ded Pia oan ing the funds and securities for the time 
of funds subject to the boing subject to the trusts of this Act, and 
aa e Ten not ex- for that purpose and with that intent shall at 
his or her own expense transfer and deliver 
to the Corporation any stocks, funds, or securities of the kinds 
specified „in section 6, then and as often as the same shall 
happen the Corporation -may, with previous consentof -the Gov- 
ernor of Bombay in Council, accept such stocks, funds and securi- 
ties, and the same shall thenceforth be held by the Corporation 
upon the same trusts as those which are declared by this Act of and 
concerning the Trust Funds which are the subject of the Settlement 
effected by this Act upon such of them as shall be then subsisting and 
capable of taking effect; i 
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Provided that the total amounc of the corpus of the Trust Funds 
which shall be subject to the trusts of the Settlement effected by this 
“Act shall at no time exceed fifty lakhs of tupees. 


22. The person for the time being entitled to, and in the 
a _ enjoyment of, the title of Baronet shall, at his ` 
mee er Wace “Gag. own expense, insure the said Mansion House 
Ae oo 5 S rine: and cther hereditaments, called Mazagon 
in lieu thereof. Catle, and all buildings and offices accessory 
thereto, until such time as the same may’ba 
sold and the proceeds of sale hereof paid to the Corporation, in the 
name of the Corporation against loss or damage by fire, in such sum 
as the Corporation may deem adequate, and shall also, at his own 
expense, insure all houses and other buildings, which may be pur- 
chased or erected under the powers conferred by section 8, from the 
time when the same shall be conveyed to and become vested in the 
Corporation, against loss or damage by fire, in ‘such sum as the 
Corporation may deem adequate, and in case any such person shall at 
any time neglect or refuse to insure the same in such amount 
or amounts, it shall be lawful for the Corporation to insure 
the same and to apply any portion of the income of the Funds 
for the time being subject to the trusts of the Settlement effected by 
- “this Act to that purpose, and in case the hereditaments and premises 
so insured or any part thereof shall be destroyed or damaged by fire, 
the moneys received in respect of such insurance shall either be laid 
out under the directions of the Corporation in rebuilding or re-instat- 
ing the hereditaments and premises so destrayed or damaged by fire, 
or, upon the application of the person for the time being “entitled to 
and in the enjoyment of, the said dignity of Baronet, and with the 
consent of the Governor of Bombay in Council to be notified by a 
resolution of the Government of Bombay, may be laid out in the 
purchase of other hereditamen:s in the Island of Bombay suitable ` 
for the support of the dignity of the said Baronetcy and, in such last 
mentioned case, the hereditamerts so purchased shall, be conveyed to 
and vested in the Corporation, and the Corporation shall hold the same 
upon the same trusts and for the same ends, intents, and purposes,,. 
and with the same powers, as ace declared and conferred by this Act 
of and concerning the hereditaments and premises which shall have 
been so desttoyed or damaged by fire as aforesaid, or such of them 
as shall then be subsisting and capable of taking effect ;and until such 
insurance moneys shall haye been so laid out as -aforesaid, the 
Corporation may invest the same or any part thereof in any of the 
securities specified in section 6. 


bee 
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23. The person for the time being entitled to, and in the enjoy- 
ment of, the title of Baronet conferred by the 
re Seen Dr a Fee said Letters Patent shall, at his own expense, 
other houses or build- keep in.good-repair, order, and condition, the 
Rane reat in lien said Mansion House and other hereditaments 
| , called Mazagon Castle and all offices and 
out-buildings accessory thereto, and likewise all houses and other 
buildings which may be purchased or erected under thé ‘powers 
‘conferred by section 8, and all alterations and additions thereto, and 
all offices, out-houses -and other buildings accessory thereto, and, in 
case any person shall at any time neglect or refuse to keep the same ` 
or any part thereof in such good order and condition, it shall ‘be lawful 
for the Corporation to causé the same to be kept.in good order and 
condition, and to defray .the expenses incidental thereto out of the 
income of the Fands for time being subject to the trusts of the 
Settlement effected by this, Act. 
23, The Corporation shall have power at any time, with tha 
Power to Trustees to- consent of the person entitled to, and in the 
gell londi subject „to enjoyment of, .the title of Baronet conferred 
one - by the said Letters Patent, and of the 
Governor of ‘Bombay in Council to'be notifiad by a resolution of 
“the Government of Bombay to sell or exchange for other lands or 
hereditaments in the Island of Bombay any lands or hereditamenis ., 
which are subject to the Trusts of the Settlement effected by this Ast ` 
“or any part thereof, and upon any sich exchange to give or receive 
any money for equality of exchange : 

Provided that the Corporation shall not sell the Mansion House, 
if any, or the buildings accessory thereto, which may be purchased, or. 
erected under the powers conferred by this Act, without having first 
consulted all persons who may be interested in the said Mansion 
House, either by way of reversion, or otherwise, and who may have 
attained their respective ages of majority.: 

Provided further that the foregoing proviso shall apply to the 
said Mansion House, and- the buildings accessory thereto only, and 
shall not appiy to any lands, hereditaments, or premises, other than 
the land upon which the said Mansion House and the buildings 

"accessory thereta, may stand, or be erected, which may be purchased 
under the powers conferred by this Act ot: » 

25. “Any § gale which may be. effected ander. the power conferred 

, ; -by section 24 may be made either by public 

sale may be ae bow auction or private contract; and the Corpcra- 

tion may makea any ’ stipulations as to title, or 

evidence, -Or commencement of title, or “otherwise i in | any conditions 

§ s 
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of sale or contract for sale or exchange, of the said hereditaments or 
any part thereof, and may buy in, or rescind, or vary any contract for 
sale or exchange, and re-sell, cr re-exchange, without being responsible 
for any loss occasioned thereby. 


*- 26. The Corporation shail, with all convenient speed, invest all 
Bees h moneys which may be received by them 
Direotion ag to invest- i 
ment of proceeds’of sale upon any gele or exchange which shall be 
of lands. eftecéed by them under the powers conferred 
by section 24, either in the purchase oz any one or more of the securi- 
ties specified in section 6,07 in the purchase of other lands and 
hereditaments in the Island of Bombay suitable for the support of the 
dignity of the said title; proviced that every such purchase of lands 
or hereditaments be made with the consent in writing of the person 
for the time being entitled to, and in the enjoyment of; the said title 
conferred by the said Letters Patent. 


27. The Corporation shell hold all stocks, funds, and securities 


: which may be purchased by them in pursu- 
Declaration of Trustses ance of the directions contained in section 26 
to investments of proceeds ` 
of sale of lands. upon the same trusts, and to the same ends, 
` intents, and purposes, and with the same 
powers as are by this Act declared of and concerning the Trust Funds 
of the Settlement effected by this Act and shall hold all lands and 
hereditaments may be purchased by tham in, pursuance of the direc- 
-tions contained in section 26 tpon the same trusts and to the same 
` ends, intents, and purposes, and with the same powers as are declared 
by this Act of and concerning all lands and hereditaments which may 
-be purchased under the powers conferred by section 8. 


` 


28. The person for the time being entitled to, and in the-enjoy- 
ment of, the title of Baronet conferred by 
Power to Baronet for : z 3 
the time being to enter the said Letters Patent as aforesaid, shall 
Petar ea bave power with’ a view to the more 
revonue payable in respect advantageous sale- of the land occupied by 
oF Jana teen under the said "Mansion House and other here- | 
ditaments, called Mazagon Castle, in 
pursuance of the powers in that behalf conferred by section 10, and, 
notwithstanding anything in this Act contained to the contrary, to enter 
into an arrangement with the Government of Bombay whereby, in 
consideration of the waiver in perpetuity by the Government of Bombay 
of their right to enhance the amcunt of the assessment to land revenue 
for the time being payable in respect of the land occupied by the 
said Mansion House and other hereditaments, called Mazagon Castle, - 


o 
É 


ACT NO. x OF 1915, i 43 l 


either the amount of the assessment to land-revenue payable in respect 
of any land which may be purchased in pursuance of the power in 
that behalf conferred by section 8, may be enhanced, or an assess- 
ment to land-revenue of any land so purchased, which at tha. 
time of the purchase thereof shall not be liable to the paymen 
of land-ravenue, may be imposed thereon. 


29. The Trustees for the time being acting in the execution of 

: the trusts and powers hereby created and 
pens of Trus- reposed in them respectively, and their 
successors, respectively, shall be charged 

and chargeable for such moneys only as he and they respectively 
shall actually receive by virtue of the trusts, powers and provisions of 


` this Act, notwithstanding his, their, or any of their giving or signing, 


or joining in giving or signing any receipt or receipts, for the sake of 
conformity ; and he and they respectively shall not be answerable or 
accountable for any banker or broker, agent or other person with 
whom or in whose hands any part of the said trust moneys shall or 
may be deposited or lodged for safe custody, or otherwise in the eze- 
cution of any of the trusts, powers, and provisions hereinbefore created 
or contained; and the Trustees for the time being acting in the 
execution of the trusts and powers hereby created and reposed in them 
respectively, and their successors respectively, shall not be answerable 
or accountable for the insufficiency or deficiency of any security or 
securities, stocks or funds, in or upon which the said trust moneys or 


: any part thereof shall be placed out or invested, nor for any other 


misfortune, loss or damage which may happen in the execution of the 
aforesaid trusts, powers and provisions or.in relation thereto; and it 
shall be lawful for him and them respectively with or out of the money 
which shall come to his or their respective hands by virtue of the 
trusts and ptovisions of this Act, to retain and reimburse to himself 
and themselves respectively all costs, damages and expenses which he 
and they respectively shall or may sustain, expend, or disburse in or 
about the execution of the aforesaid powers, trusts, and provisions or 
in relation thereto. i - 


30. Saving always to the King’s Most Excellent Majesty, His 
heirs and successors, and to all and every 
f other person and persons, bodies politic and 
corporate, and his, her and their respective heirs, Successors, executors, 
and administrators and every one of them (other than and except the 
devisees, heirs and assigns of the said Sir Jamsetjee Jejeebhoy, First 
Baronet), all such estate, right, title, interest, claim, and demand 


General saving clause. 
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-whatsoever of, in, to, out of, or upon the said Mansion House and 
| hereditaments, called Mazagon Gastle,and any lands, buildings or other 
hereditaments, which may-be purchased or ‘erected, under the powers ~ 
“eonferred by section 8 or any part or’ parts thereof, as they, every, of. 
any of them had before the passing of this Act and would, could, or 
might have had, held, or enjoyed in case this Act had not been passéd. 





The Repealing and Amending Act. Ds 


~ "ACT NO. XI. OF-1915.- 
(RECEIVED THE ASSENT OF THE GOVERNOR-GENERAL ON THR 22ND 
SEPTEMBER 1915.) 


An Act to amend certain enactments and to repeal àn enactment. =. 


‘WHEREAS it is expedient that certain formal amendments should’ 
be made in the enactments specified in the First Schedule; 


AND WHEREAS it is also expedient that the enactment specified 
in the Second Schedule, which is Unnecessary, should be expressly 
and specifically repealed ; It is hereby enacted as follows :-— 


: ous 4. This Act may be called the Wenang 
Short title, _and Amending Act, 1915. 
haa: : 2. The enactments specified in the First 
Amendment of ‘certain 
4 Schedule are hereby amended to the. extent 
enactments. 


f 5 and in the manner mentioned in tbe fourth 
column thereof. i 5 
Repeal of ceftain words 3. This enactment specified in the second 
and figures in Act VIII of Schedule is hereby repealed to the extent 
1916. mentioned in the fourth column thereof. | 
LR. This Aot shall not affect the validity, invalidity, effect or con- 


- sequences of anything already done or suffer. 


ed, or any right, title, obligation or liability 
alréady acquired, accrued, or incurred, or any remedy or proceeding 


in respect thereof, or any release ar discharge of or from any debt, 
penalty, obligation, liability, claim -or demand, or any ‘indemnity 
already granted, or the proof of any past act or thing; 


Savings. 


nor shall this Act affect any principle or rule of law, or establish- 

ed jurisdiction, form or course of pleading, practice or procedure, or 

existing usage, custom, privilege, ‘restriction, exemption, office or’ 
ee “notwithstanding that the same respectively may have i 
` been in any manner affirmed,: recognized or derived by, in or from 
any- enactment hereby repealed. l 


w A 


P 
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THE FIRST SCHEDULE. © | > 
~ AMENDMENTS. 
(See sectéon 2.) 








Year. No. Short title. ` | : Amendments. . 

Ww) ol — @ | (4) : 
- Á 
; The Press & Registration | In section 21, after the word “ books,” 
BA of Books Act, 1867, the words ‘‘or papers” shill-- ba 

> inserted. - A AE A 

“| The Transfer of Property| In the last aragraph of section 59 and 
si ik Aol, 1882. Z -| in clause le) of section 69 of the said 


Act, for the words “and Akyab '* ond 
words ““ Akyab and in any other town 

which the Governor-General in Coun- 
Bi (le = : Gey oil may, be notification in the Gatette 
: ’ of India, specify in this-behalf,” and 
. ` the words " Akyab or in any othar 
ms * town which the Governor-General in 
Council may, by notification in the 
Gazette of India, specify in this behalf 

5 4 -> shall he substituted, respectively. 

1887 IX | The Provincial 8matlCause| Tn section 8, sub-section (1), for the 
A - Courts Act, 1887. | words “an` Additional Judge” the 
i i words “ additional Judges !? Shall ba 
3 substituted, and in sub-sections (2) 

and (3) of the -samo section for the 
words “the additional ”- the words 

“an additional shall be ‘substituted, 

5 and in sub-section (4) of the same 
` section, before the word “additional” 

Je ; the word ‘‘ senior” shall be inserted. 
III | The Orimina) Tribes Aot,| In section 10 for the word “diract"’ the 
1921. `. | Word “issue” shall be Substituted, end 
i after the word “tribe” the words 
“either or both of the following dires- 
tions, namely” shall be inserted, and 
: the word ‘‘or’’ where that word occurs 


1911 


$ ` between clanses (a) and (b), shall be 


h omitted. 
1918; VII) The -Indien Companies | In section 246, after the word “ com- - 


last time in’ sub-section {1), the fol. 

lowing shall be added >—“and shall 

make rules Providing for all matiorg 

relating to the winding-up of compe. 

nies which, by this Act, ara to be 
- proscribed,” 


| Act, 1913. pany” where that word occurs for the 


Om, 





THE SECOND SCHEDULE. 
REPEAL. r - 
: (See section 3.) r 





(8) i . 
eee be as 


f The Assam Labourand Emigra- Inthe Schedule the words and figures 
1915 | VII Jion (Amendment) Act, 1915. - "B. 174, olause (a).” 


Short title. : Extent 5 repeal. 
i á 
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ka The Indian Soldiers Litigation Act. 
ACT NO. XII OF 1915. 
[RECEIVED THE ASSENT OF THE GOVERNOR-GENERAL ON THE 
; 22ND SEPTEMBER 1915.) 
An Act io provide for the special protection in respect of civil 
and revenue litigation of Indian soldiers serving under war conditions, . 
WHEREAS it is expedient to provide for the special protection 
in respect of civil and revenue litigation of Indian soldiers - serving 
under war conditions ; It is hereby enacted as follows — 
1. (1) This. Act may be called the Indian 
Soldiers (Litigation) Act, 1915. a 
(2) It extends to the whole of British India including British 


Short title and extent. 


Baluchistan. 
2. Inthig Act,— 


N+ 


Definitions “Indian solider” -mears any person 
g - subject to the Indian Army Act, 1911; 
- “prescribed ” means presc-ibed by rules made under this Act. 


“ proceeding” includes suit and appeal ; and . $ 
“serving under war conditions” means 2 l 
(1) during the continuance of the present war and for six months 
thereafter, serving out of India or serving in India when such 
service has been declared, by notification of the Governor- 
General in Council in the Gazette of India, to be service ` 
under war conditions ; and 
(2) after the expiration of that period, serving in any place when 
such service has been declared, by notification of the Govern- 
_ or-General in Council ia the Gazette of India, to be service 
under war conditions. f 
| by 8. If any person presenting any plaint 
eter ae tates ele application or appeal to any Civil or Revenue 
cation or appeals to Civil Court bas reason to believe that any adverse 
or Revenu gome: party isan Indian soldier whois serving 
under war Conditions, he shall state the fact in his plaint, application 
or appeal. á i 
4. If any Civil or Revenue Court has reason to believe that any 
party to any proceeding pending before stich 
Notice to be given in case 
of unrepresented Indian Court is an Indian soldier who is serving 
soldier. under war conditions, and that such soldier is 
not represented in the proceeding by any person duly authorized to 
appear, plead, or act on his behalf, such Court shall give notice there- 
"of in the prescribed manner to the prescribed authority. 


` 
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5 On Yeceipt of a notice under section 4, the prescribed abt 
may, if it is of opinion thata postponement 
of the proceeding as against such soldier is 
: necessary in the interests of justice, certify 
‘the fact in the prescribed manner to the Court in which the proceeding 
is pending, and thereupon such Court shall postpane. the proceeding as 
against such soldier for the prescribed period, or, if no period has been 
prescribed, for such period as it thinks fit. 


Ba of pro- 
ceedings. 


6. If, after the issue of a notice under section 4, the prescribed 
authority either certifies that such postpone- 
Court may proceed when S i ; : 

no certificate received -Ment is not necessary or fails to certify, in 

within certain period. the case of a soldier resident in the district 

in which the Court is situate, within two months, or in any other case, 

- within three months from the date of the issue of the notice under 

section 4, that such postponement is necessary, the Court may, if it 
thinks fit, continue the proceeding. 


1, If the Collector has reason to believe that any Indian soldier 
Power of Collector to Who ordinarily resides, or who has property 
intervene suo mott. in his district and is serving under war 
conditions, is a party to any proceeding pending before any Civil or 
Revenue Court, and that such soldier is not represented in such 
proceeding by any person duly authorized to appear, plead, and act in 
this behalf, the Collector may, if he is of opinion that a postponement 
of the proceeding as against such soldier is necessary in tbe interests 
of justice, certify the fact in the prescribed mannar to such Court, and 
` if the Court is satisfied that such,Indian soldier :s not so represented, 
the Court shall postpone the proceeding as against ` “such soldier in the 
manner provided in section 5. 


8. (1) Inany proceeding before a Civil ar. Ravenne Court in 
Power to seb aside Which 4 decreo: or order has been passed 
decrees and orders passed against any Indian soldier whilst such soldier 
against an Indian soldier 3 TA 
serving under war condi- Was serving under war conditions, such 
tions. : soldier may apply to the Court which passed 
the same for an order to set it aside ; and if he satisfies the Court that 
default after the 5th of May 1915, has been made i in complying with 
the provisions of section 3 or 4, the Court shall, or, in any other case 
if the interests of justice require such a course the Court subject to 
such conditfons (if any) as it thinks fit to impose, may make an order 
setting aside the decree or order as ‘against such soldier : 


Provided, firstly, that any . “such application is made “agita three 
months from the date on which such soldier ceased to serve under war 
conditions ; secondly, that no decree or order shall be set aside on 


`~ 
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any such application unless notice thereof has been served on the 
opposite party ; and thirdly, that when the decree or order is of sucha 
nature that it cannot be set aside as against such soldier only, it may 
be set aside as against all or aay of the parties against whom it has | 
been made. 

(2) The provisions of section 5 of the Indian Limitation Act, 
1908, shall apply to applications under this section. 

(8) Where an order is made in the exercise of the power conferred 
by sub-section (2), the Court saall continue the proceeding. 

Power of Civil or €. If any. Civil or Revenue Court is in 
Revenue Court to refer doubt whether any Indian soldier is.or was 
question of whether ser- : ; h 
vice was under war condi- at anv particular time serving under war 
tions or not. _conditions, such Court may refer the point . 
for the decision of the prescribed authority, and the certificate of such 
authority shall be conclusive evidence on the point. 

10. The Local Government, after con- 
sulting the High Court, may, by notification 
in the local official gazette, make rules— | z 
(a) prescribing the manner and form in which ay notice or 
certificate under this Act shall be given, and the authorities 
to whom such notice shall be given, and by whom the powers 
under this Act shall be exercised ; 
(b) the period for which proceedings or any class of proceedings 
shall be suspended uncer this Act, and. 
(c) generally providing for any matters incidental to the purposes 
_ of this Act, 
14. In computing the period» of limitation prescribed by the ` 

KN Suet ct Indian Limitation Act, 1908, or any other 
limitation in thecase of law for the time being in force for any suit, 
ander wer conditions: appeal or application to any Civil or Revenue 

Court in which the plaintiff, appellant .or 
applicant is an Indian soldier, tke time during which such soldier has 
been serving under war conditions, since the 4th of August 1914, shall 


Rule-making Power. 


be excluded. 
_ 42. . The Governor-General in Council, may, by notification in the 
Power toapply the prov: Gdaette of India, direct that all or any of the 
sions of this Act to ot 2 provisions of this Act shall apply to any other 
persons in the service of l < MA j , 
the Crown. class o7 persons in the service of His Majesty 
, specified in such  notification—the same 
manner as they apply to Indian soldiers, and upon notification—such 
-provisions shall apply accordingly. 
Repeal of Ordinance 1€. The Indian Soldiers (Litigation) 
No. 11 of 1916. | Ordinance, 1915, is hereby- repealed. 


A 
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"The North-West Frontier Constabulary “Act. 


ACT NO, XIII OF 1915. 


[REORIVED THE ASSENT OF THE GOVERNOR-GENERAL ON THE 
© >.. IST OCTOBER, 1916.) - ‘ 


An Act to provide for the regulation of the Frontier Constabulary 
; in the North-West Frontier Province. 


ee de oe 
WHEREAS it is expedient to provide for. the regulation of the 

Frontier Constabulary in the North-West Frontier Province ; It is here- 

by enacted as follows.:— f f PN 


4. (1) This Act may be called the North-West Frontier Constab- 
ulary Act, 1915 ; ee a i a a ea a 

eae Cio word (2) It extends to the whole of the North- 
application and - com- -West Frontier Province, and applies also to 
menesment. l . every member of the Constabulary, wherever 
he may ‘be serving ; and E 


(3) It shall come into force on such day as the Local Govern- 
ment may, by notification in the official Gazette, appoint in this behalf, 


Definitions. 2:° In this Act, unless there is-anything 
: -repugnant in the subject:or context, — 

(a) “ member of the Constabulary” means a person other than 
a person appointed by the Local Government who, at the commence- 
ment of this Act, is serving in the Frontier Constabulary, or: who, after 
the commencement of this Act, has been appointed to the Frontier 
Constabulary under this Act, and has signed a recruiting-roll on which 
the conditions of service contained in the Schedule are set forth: 


Provided that every person who has, for the space of six months, 
been in the-receipt of pay as a member of the Frontier Constabulary, 
and been borne on the rolls ‘of the Frontier Constabulary shall be 
deemed to be-a member of the Constabulary,-notwithstanding that he 
has not signed the said recruiting-roll : 

(b) “ Commandant” means a person appointéd by the Local 


Government to be a Commandant of the‘ Frontier Constabulary : 


(o) “ active service” means service - against hostile tribes, . 
raiders or other hostile persons, or persons co-operating, with or. assist- 
ing such tribes, raiders or hostile persons : , 

angi Sah Sa es Fe Ng i ee ane 
_ (d) the expressions “ assault,” “criminal force”, : 
= À 
i 
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“ fraudulently” , " reason to believe" and “ voluntarily causing. 

XLV of 1860, hurt” have the meanings assigned to them 

respectively, in the Indian Penal Code. 

8. The Local Government may continue to maintain a force, to 

i be called the Frontier Constabulary, for the 
Power to maintain 5 PE 5 ; 
Frontier Constabulary. better protection and administration of the 

external frontier of British India within the 
limits of or adjoining the Hana West Frontier Province or any part 
thereof. 

4. The Frontier Constabu-ary shall be constituted in ~ such 

wesc manner, and the members of the Constabulary 

Constitution of Con- 
‘iabulary, shall receive such pay, pension, and other re- 
: rouneration, as shall, from time to time, with 
the previous sanction of the Gorernor-General in Council, be ordered 
by 7 Local Government. 
- 8, (1) The Local Government may akak any person to be 
Äio NA a anna and may appoint other persons 
powers of superior to be District Constabulary Officers of As- 
officers. ` gistant Constabulary officers of the Frontier 
‘Constabulary, or of any part thersof, constituted in any one or more 
districts. f no UNG 
l (2) The Commandant and every other oficer so appointed 
| shall possess, and may exercise, such power and authority over the 
subordinate officers and members of the Constabulary -at any time 
under his, command, as is provided by or under this Act.. 

8. is The appointment of all officers and men of the Frontier. 
< Appointment of -sub- Constabulary, other than those mentioned in 
ordinate officers ond sub-section 1 of Sect. 5, shall rest with the 
men, = l Commandant and the District Constabulary . 
-Officer who shall respectively exercise such powers, in such manner 
as may be prescribed by rules made ‘under this Act. 

T: (1) The superintendence of, and control over, the Frontier 

Constabulary shall vest in the Local Govern- 
ù col and. administration ment; and the Frontier Constabulary shall be 
of Constabulary. administered by the Commandant and the 

- District Constabulary Officer in ‘accordance 
with the provisions of this Act and of any rules madé thereunder. 

. (2) The District Constabulary Officer and the Constabulary 
ofa district shall be under the general control and direction of the 
Deputy Commissioner of the district. 

(3) In exercising authority under sub-sect. 2, the Deputy 
Commissioner shall be governed by such rules and orders as the Local 
Government may make in this bekalf., ~ 
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8.° (1) Every member of the Constabulary who commits any of 
“More heinous offences. the following offences, that.is to say :— 


` (a) begins, excites, causes, ox conspires to cause, or joins in 
any mutiny ; or being present ati any mutiny, does not use his utmost 
endeavours to suppress it, or’ knowing, or having reason to believe in, 
the existence of any mutiny; or of any intention to mutiny. or of any 
conspiracy against the State does not without delay give information 
thereof to his commanding or other superior officer ; or 
(b) uses, or attempts to use; criminal force to, or commits an 
assault on, his superior /officer whether on or off duty knowing or 
“having reason to believe him to be such ; or 
` (o) shamefully abandons or delivers up any garrison, for- 
tress, post or guard which is committed to his charge, or which it is 
his duty to defend ; or __ S i 
5 (d) directly or indirectly holds correspondence with, or assists 
or relieves any person in arms against “the State,.or omits to discover 
immediately to his commanding or other guperior officer any such 
corresppndence coming to his knowledge ; or 
who, while on active service,— - 
(e) disobeys the lawful command of his superior officer ; or 
(f) deserts the service ; or ` | : 
(g) being a sentry, sleeps upon his post, or quits it without 
being regularly relieved or without leave; or ; 
(h) without authority, leaves his commanding officer, or his 
post or party to go in search, of plunder ; or y a 
= (i) quits his guard, picquet, party or patrol without being 
regularly relieved or without leave; or ~ 
(j) uses criminal force to, or commits an assault on, any 
person bringing provisions or other necessaries to camp or quarters, 
or forces a safeguard or, without authority, breaks into any house or 
any other place for plunder, or plunders, destroys, or damages any 
property of any kind ; or : ; 
(k) intentionally causes or spreads a false alarm in action’or 
in camp, garrison-or quarters ; or - 7 i à 
(1) displays cowardice in the execution of his duty ; 
shall be punishable with transportation for life or for a term 
of‘not less than seven years, OF with imprisonment for’ a term which 
may extend to fourteen years, . or with fine which may extend to 
three months’ pay, or with fine to that extent. in addition to such sen- 
tence of transportation or imprisonment, as the case may be, as may be 
passed upon him under this section. | _ : 
(2) Ifany member of the Constabulary while on active ser- 


vice ‘with a force beyond the limits of British India, “is charged with 


a 


. 
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“ committing any offence descriked in cl, (e) cl. (d) or el. (f), of sub- secte 
(1), or the offence of culpable homicide amounting to murder, he-may 
þe“ summarily tried for such offence by; the Political Officer accom- 
panying the force, sitting , with two other officers supointed by the 
Political Officer for this purposs. 

- (3) Every officer appointed under Sabinka (2) shall be 
either— 

(a) e a. British officer, that is to say, a person holding a com- 
mission in his Majesty’s land forces; or ` > 

(dja civil officer of gazetted rank ; or 

(c) a person appointed under Sect. 5. 

Provided that, if circumstances permit not less than one such 
officer shall be a Constabulary Officer appointed under Sect. 5. 

(4) If one or both of the officers sitting with the Political 
Officer concur with him in finding the accused guilty, and the Political 
Officer so directs, the accused skall be forthwith shot to death. 

j 9, . Every member of the Constabulary who 

commits any of the following offences, that is 


ra 


_ Leds heinous offences. 


to say,— f 

(a) is in a state of intozication when on, or after’ having 
been warned for, any duty or on parade or on the liné of march ; or 

(b) strikes or attempts zo force any, sentry ; or 

' (0) being in command o? a guard, picquet or patrol, refuses 
to receive ‘any prisoner or” person duly committed to his charge, or, 
without proper authority releases arny prisoner or person placed under 
his sas or negligently suffers any such | pethane or person to 
escape ; 

ta) being under arredi or in confinement, Jeneh his arrest or” 
confinemetit, before he is set at liberty by proper authority; or ` 
Es (e) is ‘grossly insubordinate 6 or insolent: ‘to’ his superior officer 
in the execution of his office ; or x 
5 (f) refuses to superintend or assist in the making of any 
field-work or other work of any description ordered to be : made either 
in quarters or in the field ; or 

(g) strikes or. otherwise itl-uses any’ member of Constabulary 
subordinate to him in rank or position; or ' 

(h) being in command at any post or on the -march, and _ 
receiving a complaint that any one under his command has beaten`or 
otherwise maltreated or oppressed any person, or has committed any 
riot or trespass, fails, on proof of the truth of the -complaint, to have 
due reparation “made, as far-as possible;: to the injured person. or to 
report the case to the proper authcrity ; or 
| - (i) desighedly or through neglect injures or loses, or fraudu- 
lently disposeS of bis arms, clothes, -tools, equipments, ammunition; 
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‘accoutrements or Frontier Constabulary necessaries, or any. such 
~ “articles entrusted-to-him: or belonging to any ‘other person; or 
l (A) malingers or feigns or produces disease or infirmity ‘in 
himself, or intentionally . delays his cwe, or aggravates his disease or 
infirmity ; or - : AL S y ` 
(k) with intent to render himself or any other. person unfit 
for service, voluntarily causes hurt to himself or any other person ; OF 
() does not, when called upon by his superior officer so to 
do or upon ceasing to be a member of the Constabulary, forthwith 
deliver up, or duly account for, all or any arms, ammunition, stores, 
accoutrements, appointments or other property. issued or supplied to 
him or in his custody or possession, as such member of the Con- 
4 Stabulary ; or MALA : 
(m) knowingly furnishes a -false return or report of the 
‘number or state of any men under his command ‘or charge, or of any 
money, arms, ammunition, clothing, squipments, stores or other pro- 
perty in his charge, whether belonging to such men or to Government 
orto any'member of or any “person attached to, the Constabulary, 
‘or who, through design or culpable neglect, omits or refuses to make 
` or Send any return or report of the matters aforesaid ; or 
© (n) absents himself without leave, or, without sufficient 
causs, overstays leave granted'to him; or : 
- (0) is guilty of any act or omission which, though not 
specified in the Act, is prejudicial to good order and discipline ; or who, 
~ while not on active sérvice,— f 
(p) disobeys thé lawful command of his superior officer ; or 
(q) deserts the service; or ` rs 
: G) being.a sentry, sleeps upon his pest, or quits it without 
being regularly rélieved or without leave ; or, ‘ 
(s) quits his guard, picquet, party, cr -patrol without being 
regularly relieved or without leave ; or NE, 
(0) plunders, destroys or damages any property of any kind A 


or i sa . 
. (u) displays cowardice in the execution of his duty ; 


i _ sball be punishable with imprisonment for a term “which may 
extend to one year,; or with fine which may extend to three months’ pay, 
or with both. | ; é ga : 

40. (1) The Commandant or the District Constabulary Officer 
l ‘may, subject to any rules made under this Act, 
‘award in lieu of, or in addition to, suspen- 
sion or dismissal, any of the follow-ng punishments to any member of 
the Constabulary who is, in the opinion of the Commandant or the 
District Constabulary Officer, as the case may be, guilty of _disobedi- 


ence, neglett of ‘duty, or remissnessin the ‘Gischarge of any duty, or 


Minor Punishments. | 


A 
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of rendering himself ane to diseharge: his duty, or of other miscon- 


- duct in his capacity as such member of the Constabulary, that is to - 


say, — 
(a) reduction in rank and emoluments; 


(b) fine to any amount not exceeding one month’ s pay and 
-allowances ; 


month ; | 

(d) confinement in the quarter-guard for not more than 
twenty-eight days with or without punishment- drill or extra guard, 
fatigue or other duty ; and Se 


(e) ‘removal from any office of distinction or special emolu- 


ment in the Constabulary. . 


| (0) confinement to quarters for a: jerm not exceeding one. 


(2) The Commandant cr the District Constabulary Officer, or” 


an "officer, not, being below tae rank of Subadar, commanding a 
separate detachment or an, outpost, or in temporary command at the 
head-quarters of a district during the-absence of the Commandant 
` and the -District Constabulary Officer may, without a formal trial, 
award toany member of the Constabulary, who is subject to his 
authority, any of the following punishments for the commission of 
any petty offence against discipline which is not-otherwise provided 
for in this Act, or which is not of a sufficiently serious nature to-call 
for a prosecution before a Criminal Court, that i is to say :— 

` (a) Confinement for aot more than seven days in the 
quarter-guard or such other place as may be-considered suitable, with 
forfeiture of all pay and allowances during its continuance ; and 

l (0) punishment-drill, o- extra guard, fatigue or other duty, 


for not more than thirty daya, with or without confinement to ` 


quarters. 

(3) Any one of the Aga, E Y described in sub-sect. (1) or 
_sub-sect. (2) may be awarded separately, or in combination with any 
one or more of the said punishments, respectively, 

(1) Every person sentenced under this Act to imprisonment 
idea E E may be dismissed from the Frontier Con 
and liability to dismissal stabulary, and. shall be further liable to for- 
on imprisonment. feiture of pay and allowances due, as well as 


of medals and decorations received, and the public money due to him.. 


(2) Every such person shall, if he is so dismissed, be imprisoned 
in the nearest. prison or such other prison as the} Local Government 
may, by general or special order, direct ; but, if he isnot also dismissed 
from the Frontier Constabulary, he may, if the Court of the Commaii? 
dant so directs, be confined in the quarter-guard or such other place 
as the Court or the Commandant may consider suitable, 
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42.: The following penal deductiors may be made from the pay . 


Deductions from pay and allowances of a member of the Constabu- 
and allowances. lary that is to say,— g 
(a) all pay and allowances for every day of absence either or 
desertion or without leave, and, for every day of imprisonment award- 
ed by a Criminal Court or of confinement awarded by “an Officer 
exercising authority under $S. 10; 
l (b) all pay and allowances for every day whilst he is in cus- 
tody on a charge for an offence of whic he is afterwards convicted 
(o) all pay and allowances for every day on which he is ir. 
hospital on account of sickness certified by the proper Medical Officers 
attending on him at the hospital to kave been caused by an offence 
under this Act committed by bim ; 
` (d) all pay and allowances 2rdered to be forfeited unde: 
S. 10; and 


(e) any sum requited to make good such compensation foz- 


any expenses caused by him, or for any loss of or damage or destruc- 
tion done by him to, any arms, ` ammunition, equipment, clothing 
instruments, Frontier Constabulary necessaries or decoration, orto 
any buildings or property, as maybe awarded by the Commandant cr 
the District Constabulary Officer. 

18. Whenever any weapon ot part of a weapon or ammunition” 


forming part of the equipment of a company_ 
Cellective fines. or other similar unit is lost or stolen, the Cor- , 


r e mandant may, after making such inquiry as 
he thinks fit, impose a collective fine upon the subordinate officers and 
men of. such unit, or upon so many of them as, in, his Judgmen:, 
should be held responsible for such ‘os3 or theft. 


Resignation and with- 
drawal from "the Con- 14.. No member of the Constabulary 


atabulary. shall be at likerty to— 


(a) resign his appointment during the term of his engage- 
ment, except before the expiration of the first three months of hs 
service ; or 


4 


4 (b) withdraw himself from all orany of the duties of h:s 
appointment, without the permission in writing, (to be previously 
obtdined) of the Commandant of the D.strict Constabulary Officer cr 
other officer authorised by the Commaadant to grant such permission. 


45. (1) It shall be the duty of every member of.the Constabu- 
lary promptly to obey and to execute all 
Genetal duties of orders and warrants lawfully issued to him Ly 

. members of the Con- : g 
stabulary. i - any competent authority, to detect and bring 


offenders to justice, ‘and. to apprehend all 


l 
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persons whom he is legally authorised to apprehend, and for whose 
apprehension sufficient grounds exist. 

(2) Every member-of the Constabulary shall be liable to serve 
without and beyond, as well as within, the limits of British India. 

“46. The'Local Government may, by general or. special order; 
os confe- or impose upon any member of the 
Powers and duties Constabulary any of the powers or: duties 

a i a impos „conferred or imposed ona Police-officer of 
Constabulary. - any class or grade by any enactment for the 
-time being in force. - 
47. (1) In any suitor proceeding against any member of the 
rotaia Pe ee Constabulary for any act done by him in pur? 
of members of the suahce of a warrant or order-of a competent 
Constabulary. : . authozity, it shall be lawful for him fo plead 
i i that sach act was done by him under. the 
authority of such -warrant er order. 

(29) Such plea may be proved by the production of the warrant ¢ or ` 
order - directing the Act, and if it is so proved, such member of the 
Constabulary shall thereupon‘ba discharged from liability in respect of 

-the act so done by him notwithstanding any defect in the jurisdiction’ 
of the authority which issued such Warrant or. order. ` ; 
(3) All suits and proceedings (whether civil or criminal) against 
any person which may lawfully be brought for anything done or in- - 
tended to be done under the powers conferred by, or in pursuance of, 
any provision of this Act or the rules thereunder, shall be commenced 
- within three months after the act complained of was committed and 
not otherwise; and notice in writing of such suit or proceeding and 
of the cause thereof shall -be given to the defendant or his superior 
officer one month at least before thé commencement of the suit or 
proceeding. g 
18.: Notwithstanding anything contained in the Code of Criminal 
: - -Procecure, V of 1898, the Local Govern- 
Authority to confer : 
exclusive - powers of ment may declare that the Court of any Deputy 
Sessions Court on De- (Commissioner, and no other Court, shall*be 
puty Commissioner. ; 
f deemed to be the Court of Session for the 
disposal of cases, or any class of cases,- arising under this Act. 
49. ‘ Any person invested with any powers under the Cade of 
= $ Crimiral Procedure, V of 1898, for the dis-: 
ah aan British India -posal of any case under this Act within the 
to be exercisable beyond liinits of British India shall, in relation to 
British India. out 3 : 
any case arising under this Act ‘beyond such 
limits, have the same power and be subject to the same conditions as 
to:appeal or otherwise as if suck case had arisen within such limits. 
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20. T he Local Government, subject to the control of the Gover- 
Aimi aia not-General in Council, may, by notification 
othon bodies enrolled for in the Official Gazette, apply, with such 
service on frontier. modifications (if any) as it may think fit, any 
of the provisions of this Act and thé rules thereunder to the Border 
Militia or to any persons for the time being enrolled for similar service 
on the external frontier of British India. 


24. The Local Govanimentn may, by noti- 
fication in the, „Official Gazette, make rules— 
(a) regulating the functions Bal powers of the Deputy Com- 
missioner, Commandant, the Distr ict Constabulary Officer and the 
Agsistant Constabulary Officer, respectively, under this Act; 

(b) regulating, subject to the provisions of Sect. 4, the classes 
and grades of, ang the remuneration to be paid to, the officers and men 
of, and the conditions of service in, the Frontier Constabulary ; 

(c) fixing the period of service for members of the: Constabu- 
lary in any district or local area ; j 

(d) regulating the award of minor punishments to Constabu- 
lary Officers under the powers conferred by Sect. 10, and providing for 
appeals from, or the revision of orders under, that section, or the re- 
mission of. fines imposed under that section, and the remission of 
deductions made under Sect. Dee os . 

(e) regulating tho several or collective liability of members of 
the Constabulary in the case of the loss or theft of weapons and 
ammunition ; and ` 

(f) generally, for the purpose ‘of carrying into effect the provi- 
sions of this ‘Act. 


Power to make rules. 


22. The North-West Border Military 
_ Police Act, TV of 1904, is hereby repealed. 


reg THE SCHEDULE. 


CONDITIONS OF SERVICE. 
~ (See Sect. 2, Cl. (a).) 


‘After you have served for such periods as the Local Government 
may have prescribed i in this behalf in the Frontier Constabulary main- 
tained under .the North-West Frontier Constabulary Act, 1915, you - 
may, at any time, when not on active service, apply for your discharge, 
through the officer to whom you may be subordinate, to the Command- 
ant, or to the District’ Constabulary Officer of the District in which 
you may be serving, and you will be granted your discharge after. 
three months from the date of your application, unless your discharge 
would cause the vacancies in the Frontier Constabulary to. exceed one: 

8 


Repeal, 


- 
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tenth of the sanctioned strengtk, in which case you shall be bound to 
remain until this objection is waived by competent authority or re- | 
moved.‘ But, when on active service, you shall have no claim-to a 
i discharge, and you shall be bound to remain to do your duty until the 
necessity for retaining you in tke Frontier Constabulary ceases, when 
yow may make your application in the manner hereinbefore prescribed: - 

Provided that, if you wish.to withdraw from the Frontier Con- 
stabulary,` you -may resign at -any time before the expiration of the 
first three months of your :sepvice, but not afterwards until the 

£ 

completion of the period prescribed as aforesaid : 

Provided, also, that the Commandant or the District Constabulary 
Officer may, ‘if he thinks fit, allow you to resign at any time’ on your’ 
giving three months’ notice’ of your wish to-do so. 


Signature of the member of the Constabulary in | 

acknowledgment of the above having been | A. B 

read to him. 
Signed in my presence after I had ascertained 

that A. B. understood the’ purport of what GC. D; 

he signed. Sol, a 
Pae : Commandant or 

A District “Con- 

stabulary ‘Of- 
ficer. 


' 





The Enemy. Trading Kot. 


ACT NO. XIV OF 1915. Waa 
(RECEIVED THE ASSENT OF THE GOVERNOR- GENERAL 
. ON THE 18T OCTOBER 1916.} 
An Act to provide facilities for the payment toa publie authority 
of certain moneys, the payment of which is, or may be, prohibited 
owing to the present war, and to provide for other matters - = 
in connection with trading with foreigners. 

WHEREAS it is expedient to provide facilities for the payment to 
a public authority of certain moneys, the payment of which is, or may 
be, prohibited by, or under the provisions of, any proclamation. or 
Ordér in Council of His Majesty for the time being in force, relating to 
trading, commercial intercourse, or other dealings with subjects of - | 
States at war with His,Majesty, and to afford like facilities in the 
case of moneys ‘due to certain classes of foreigners, and to -extend the 
law relating to the contravention af the provisions of any such Procla- 
mation or Order in Council, and to make further provisions as to 
dealings with foreigners; It is hereby enacted as follows :— 

Short title, extent and 4. (1) This Act may be called the 

“duration. ‘ Enemy Trading Act, 1915; 

(2) It extends to~ the whole of British india, including t the 
Sonthal Parganas ; and” ; 


- 
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(3) It shall remain in force during the continuance of the present 
war, and for a period of six months thereafter. 

2. In this Act,— : 

ets “custodian” means a custodian of enemy 

Definitions. 5 5 

f property appointed under this ; 

“Hnemy Trading Proclamation” means any Proclamation or 
Order in Council of His Majesty for the time being in force, relating: 
to-trading, commercial intercourse or other dealings with. subjects of 
States at war with His Majesty ; 

“foreigner ” has the same meaning asin the Foreigners Act, 
1864 ; : : 

“ prescribed ” means prescribed by rules made under this Act. 

8. (1) Tho Governor-General in Council shall appoint so many 

Gonstitution of the office Persons, as he thinks fit, to act as custodians 
a SARS of enemy for the whole œ any part of British India 
a ae the purpose of receiving, holding and dealing 
with such money as may be paid to them in pursuance of this Act.» 

(2) Custodians shall, subject te the provisions of this Act, have- 
such powers and duties, with respect to the money held by them in 
their capacity as custodians, as may be prescribed. 

(3) If any question arises as to the custodian to whom any 
money may be paid under this Act, tke question shall be determined 
by. the Governor-General in Councils ` : 

_ 4 (I) Any sum, by way of dividends, interest or share of profits 
Power to pay to custo- the paymen: of which to, or for the benefit 
dian oertain prohibited of any person is prohibited by or under any 
pyc: Enemy Trading Proclamation may, subject 
“to the provisions of S. 7, be paid by the person by whom it would 
have been payable, if a state of war had not existed, to the custodian 
to hald subject to the provisions of this Act. ; 

(2) Where, before the commercement of this Act, any such 
sum-has been paid into any account with a bank, or has been paid to: 
any other person ini trust, the bank or other person may pay the ‘same 
to the custodian to hold as aforesaid. | 

(3) On such payment the bank or other person shall be. 
exempt from all liability in respect of such payment. 

5. Where, by or under any -enactment for the time being in | 

Power to pay to ousto- force relating to -foreigners,, any person is 
dian sums the receipt of absolutely prohibited from carrying on,.or 
which is prohibited under ae . 
enactments relating to engaging 1n, any trade or business, .or from 
foreigners. : _ receiving any, money, any sum payable: to, 
or for the benefit of, such person in the way. of his trade or business, 


- 
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or any stich money- may. ‘subject: to the; provisions - ‘of- Satins <7, be - 
paid by the person by whom it is- payable,-to the: custodian to" -hold 


sabet to the provisions of this Act. . TE A AA fe Na 


“6. Any person paying money to a custodian under the provisions 
‘Particulars of Payment: -of section 4 or section 5 shall, at the same 
to be- furnished to s- . 
tođian. - - h .time, furnish such particulars in regard to 
the payment -as tlie custodian, subject to any rules prescribed in this 
behalf, may require; until suck particulars have been’ furnished-. tò 
the satisfaction of the custodian the custodian shall not grant a receipt” 


for. such money... . ; = 3 4 r 


7, - (2) The custodian may refuse to receive any money on the 
Power to refuse pay- ground that it is not money to which the 
a a padi papa foregoiag provision of this Act apply or, with 
whioh the Act applies. the sanction of the Local- Government, for 


ki -~ any other reason, - pe Mae EEEN 


` (2) In the event of any question” arising as to whether any money 
is money to which the foregoing provisions of this Act apply, ‘the’ 
decision of. the custodian on the question shall be final. 


"8. Where any money is paid toa custodian under the foregoing 
Receipt of the custodian PYrovisicns of this. Act, the receipt of such 
to be good’ disobarge. - custodian, or any person duly authorised by 
him to sign receipts on his behalf for any such money, shall be a good. 
discharge to the person paying thes same as against the person in respect 
of wana the money was paid to żhe custodian. 


` (2) The custodian shall Sold and deal with; any money paid. 
-Holding of money by to him under this Act in accordance with 
oustodian. such dirsctions as he may receive from the 
Governor-General i in Council. 
(2) Money held by the custcdian under this Act shali- not, save 
as may be otherwise prescribed be liable to be attached or otherwise 
taken in execution of a decree. : 


(3) The custodian shall keep a register of àll money. hala by: 
him under this Act, which register shall be open to public inspection: 
at such redsonable times as he mey direct. 

< 10. No suit or other proceeding shall lié 
against a custodian for anything done, or 
intended to be dòng; in in ee faitk under this Act or any rule made 
thereunder. - = -5 á < Be ka 
44. [1) -The Gove Ka eas ins 

` Council may, by notification in the Gazette 


of ‘India, make rules for carrying into effect- the provisions. of ‘this Act. 


Protection of custodians. 


4, 23 
" Rule-making power. 
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t) In particular and without- prejudice. to the SN. af the 
PER power, such rules ‘may. provide. foi bok teens 
~ © (a) the powers and duties.of custodians’; ` og Deh 
. (b) the particulars to be furrished to custodians by persons 
_.y.. Making payments to then ; and: . -> . 1 - E 
(c) the payment of money in the hands of the custodian i in, 
satisfaction of decrees and debts. ' - f Te 
` (3) All rules made under this section shall have. salaka as if 
enacted in this Act. ~ 
49, The Governor-General in Council may, by notification in E 
“Power to extend provi- Gazette of India, direct that the provisions 
sions of Act to other prohi- of S. 4 of this Act, enabling certain’ moneys 
bited payments. 1 f tee 
: to be paid.to custodians, shall apply to any 
payments, the making of which is prohibited or by under any Enemy 
Trading Proclamation and which are not provided for by that section ; 
and upon such notification the Act skall be read and construed as if 
such pare had been included in 5. 4. 
8.- (I) The Governor-General in \ Council may, by order in 
| _ writing, diract that any, money which is in, 
Peay ee a or may come into, the hands of any public 
the hands of public officers officer by, or under the provisions of any 
under enactments relating 
to foreigners, enactment for the time being in force, relat- 
ing to foreigners, shall be paid by such 
officer to such custodian as may be specified in the order. 
| (2) Any money paid toa custodian, in accordance with the’ 
provisions of sub-section (1), shall be deemed to be money paid to the 
custadian in pursuance of this Act, „and the provisions ot this Act shall 
apply accordingly. : - a eer aa 
14. (1) The Governor- Cah in Coittiell may, < order i in writ- 
„ing, prohibit or restrict any person or class 
Power to prohibit by 
order payments to. certain of persons from carrying on, trade or business 
foreigners. with, or transferring any property, moveable 
or immoveable to any person or cless of persons in respect of whom’ 
‘any testriction has been imposed by or under any | enactment for the 
time being in force relating to foreizners. ae 
(2) Any person who contravenes or attempts to contravene the 
provisions of ‘any order made undef sub-section (1) shall be punishable 
with the. punishment provided for an- offence under section 4 of the 
‘Foreigners Ordinance, 1914. © | 2 
» . ` (3) The’Governor- General in Couneil n may, ‘by notification: in 
the Gazette of India, delegate to any Local Government, subject to 
‘such -zestrictions’ and conditions as he “thinks fit, all or any of the 
powers conferred’ upon bira by this section. EGP ge ee es 
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‘15; Section 8 of-the Commercial Intercourse with Enemies 


Amendment of section 3 Ordinance, 1914, asin force by- virtue-of- 


pd aeri Me < 1914 section 2 of the Emergency Legislation 


‘1916. - Continuance Act, 1915, shall be read “and 
-construed as if after the word “contravenes” the words “ attempts, or 
directly or indirectly offers, proposes or agrees, or has, since the 14th 


day of October, 1914, attempted or directly or indirectly offered, pro-. 


posed or agreed, to do any act ir contravention of,” were inserted. 





The Inland Steam-yessels (Amendment): Act. 


ACT NO. XV OF 1915. pes 
[RECEIVED THE ASSENT OF THE GOVERNOR-GENERAL ON THE 
- 18T OOTOBER 1916.) 


An Act further to amend the Inland Steam-vessels Act, 1884. 


WHEREAS it is expedient Zurther to amend the Inland Steam- 
vessels Act, 1884 ; It is hereby enacted as follows :— 
1. This Act may be called the Inland 


Short title. Steam-vessels (Amendment) Act, 1915. 


2. In section 11, sub-sectioa (4) clause (a), of the Inland Steam- | 


vessels Act, 1884 (hereinafter called the said Act), the words “ with 
< ‘the previous sanctibn of the Governor-Gen- 
( jmenamer af setion i eral in Council,” and in clause (b) of the same 

eae ‘ sub- sect:on, the words “of its own authority” 


shall be omitted. . 


8. In sections 23 and 24 of the said Act after the words “ Local- 


Government,” where these words occur in 
ab and 24 of the sid Act. the said sections, the words “ or such officer 
as the Lccal Government may, by notification 
in the local official gazette, appoin: in this behalf ” shall be inserted. 
_ ” &  In’sections 25 and 27 of the said Act 
aa a for the words the “ Local Government” the 
following shall be substituted, namely :— 
(a) in section 25, the words “the authority empowered to grant 
such certificate,” 
(b) in section 27, the words “the authority.” 


Substitution of new - 5. For section 29-A of the said Act the 
section for section 29-A i 


of the said Aot. following shall be substituted, namely :— 


Area in which certificales . “29-A. Certificates of competency or: 
shall have effect. service granted under this Act shall have 
- - effect as follows, namely :— 3 
(i) A certificate of compezency or service as engineer or 

- engine-driver shall have effect throughout British India. 


~ 
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(ii) A certificate of competency or service as mastér or serang 
_ shall have effect throughout the province in which it wes 
granted : Sa: i f 
Provided that the authority granting stich certificate may, by 
endorsement thereon, restrict the effect of such certificate to any pa-t 
of such province : a E | ; 
Provided further that such certificate may be endorsed by the 
Local -Government of any other province; or with the general or . 
special sanction of the Local Government of such other province, by 
the authority granting it so as to have effect in such other province ar 
any part thereof, aid thereupon shall have effect accordingly.” 
6. (2) In sections 33, 34, 35 and 36 of the said Act for the words 
“ master, engineer or engine-driver,” wher- 
_ Amendment of`sections ` ever these-words occur in the said sections, 
93, 34, 85 and 36 of the / a É 
said Aot, _ ‘and for the words master or engineer or 
engine-driver ’’ in section 34, sub-section (2), ° 
the words “ master, engineer or engine-driver or any person holding a 
certificate granted under Chapter III,” shall be substituted. , 
(2) In section 34, sub-section (Z), the words “ of an inland steam- 
vessel ” shall be omitted. = | 
Substitution of new . T. For section 43 of the said Act the fol- 


i ion 43 of th ne : . : 
Parte Bean AG AENG lowing section shall be substituted, namely :— 


“43. Any certificate granted under Chapter TII may be suspead- 
ed or cancelled by the Local Government by 
Power for Local Govern- hopes 6 : i 
ment to suspend or cancel which, or under authority from which, it was 
certificates in certain - granted 6r by any other Local Government 
oses in the following cases, that is to say :— 
(a) if, on any investigation made under this Act, the Court reports 
that the wreck or abandonment of, or loss or damage to, any vessel, 
„or loss of life, has been caused by the wrongful act or default of the 
holder of such certificate, or that the holder of such certificate is in- 
competent or has been guilty of any gross act of drunkenness, tyranny 
or other misconduct ; or - 
(b) if the holder of such certificate is proved to have been convicted 
of any non-bailable offence ; or m s 
(c) if, in the case of a person holding a certificate of competency 
or service as second-class master or serang or as engine-driver, such 
person is or has become, in the opinion of the Local Government, anfit 
to-act as second-class master -or serang, Or as an engine-driver, as the 
case may be: arr a i a 
Provided that a certificate shall not be suspended or cancelled or 
cancelled under clause (a) unless the’ Local Government is satisfied 
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that. the” holder of. the certifcate has been furnished before the 
commencement of the investigation with a copy of the report or 
“statement required by section £3 or section 34, as the case may be.” 

: Amandment of seotiong l 8. In sections 44 and. 57 of the said 
44 and 5T. of the-said Act for the words master, engineer or, 
Act. ` -engine-driver,” the word “ person” shall be 


ba. ees a substituted. 
Ri 9.. Tn section 45 of the said Act for the words “which” granted 
. the certificate ” wherever they occur, -the 
: Amendment of seston 
46 of the Act. words “by which’ or under authority from 
which such certificate was granted” shall be 
ee substituted. 
Insertion of new Chapter — fter Ch: l 
ste Ohagler WI of tke 10. After O apter VI the'fo lowing-shall s, 
said Act. be inse-ted, namely :— 


“ OHAPTER VI-A. 
= GENERAL RULE-MAKING POWER. 
: 10. B. (1) The Local Government may 
rules to make general make rales ito carry out the purposes of this 
: Act not Eh Bina specially provided for. 
a Rules under this section may prones for the e follwing among 
“—6ther matters, that is to say :— x 
-~ - (a) the speed at which inland sicat vessels may be navigated 
` _ in specified areas, - 
_ (8) the regulation of the navigation of such vessels to prevent 
«danger to other vessels or to the banks, channels, navigation 
marks or any property mayeable or immoveable in or abutting 
. on navigable channels. | 
(3) Any rule made under this‘section may contain a provision 
that person committing a breach of it shall be punished with imprison- 
ment for a term which may extend to six months, or with fine which 
may, extend to five hundred rupees or with both.” 
i 41. To section 67 -of the said Act the 
ck the said Aot ai following proviso shall be added, namely :— 
“Provided that the Governor-General in Council may, "by 
notification į jn the Gazette of India direct that all or any of the provisions 
of this Act shall apply to inland steam-vessels belonging to or in the ` 
service- -of the Government of India, or to any class of such vessels.” 


7 


3i, E . 42. In section 69, sub-section (5), of 
due mci me” the said Act, for thé words “under this Act” 


‘the words “under sub-section (7)- of- section 
- 21, or un section @) of section 29°’ shall be substituted.: 
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The Benaros Hindu University Aot. 


“ACT NO. AVI OF 1915. 


[ REOEIVED THE ASSENT OF THE GOVERNOR-GENERAL 
-ON THE ist OCTOBER, 1915. ] 


An Act to establish and incorporate a teaching and 
residential Hindu Umversity at Benares. 


WHEREAS it is expedient to establish and incorporate a teaching 
and residential Hindu University at Benares, and to dissolve the 
Hindu University Society, a Society registered under the Societies 

Registration Act, 1860, and to transfer to, and vest in, the said 
l University all property_and rights now vested in the said Society; It 
is hereby enacted as follows :— 

Short. title and com- 4. (1) This Act may be called the 
mencement. _ Benares Hindu University Act, 1915. 

(2) It shall come into force on'such date as the Governor- 

General in Council may, by notification in the Gazette of India, direct. 
2. In this Act, unless there is anything 

repugnant in the subject or context, 

(a) “College ” means any college or institution maintained ot 
admitted to privileges by the University ; 

(b) “ Council” means the University Council ; 

(c) “Court” means the University Court; 

(d) “ Faculty ” means a Faculty of the University ; 

(e) “ Regulations” means the ‘Regulations of the University 
forthe time being in force; 
. (A “Senate” means the Senate of iie University ; 

(g) “Statutes? means the Statutes of the University for the 
time being in force ; and 

(h) ' ‘University ’’ means the Benares Hindu University. : 

8. a) The First Chancellor, Pro-Chancellcr and Vice-Chancellor 
-© who shall be the persons specified in this. 
behalf by @ notification of the Governor- 

General in Council in the Gazette of India, and the persons indicated 

in Schedule I as members of the Court and the Senate, and all persons 
who may hereafter ‘become, or be appointed as such officers or 
members; so long as they continue to hold such office or ‘membership, 

shall be constituted a body corporate by the name of the Benares 
“Hindu University. 


Definitions. . 


- Incorporation. ` 


(2) The University shall have perpetual succession and a common 
Seal, and shall sue, and be.sued, by the name first aforesaid, 
9 ; 


4 
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- (3) The University shall be deemed to have bsen incor-: 
porated. for the purposes, among others, of making provision for 
imparting education, literdry, artistic and scientific, as well „aS 
agricultural, technical, commerc.al and professional, of furthering the 
prosecution of original research, and of giving instruction in Hindu 
theology and religion, and of promoting the study of literature, art, 

` philosophy, history, medicine and science, and of imparting” physical 
and-moral training. 


4: (1) The University sha!l, subject to the Regulations, bè open 
to persons of all classes, castes and. 
University open to all iia ý : 
classes, castes and creeds creeds, but provision shall be, made - for. 
save as regards religious religious instruction and examination in 
‘ instruction. 3 : is i 
Hindu -eligion only. 


(2) The Court shall have power to. make Statutes providing that. 
instruction in Hindu religion shal be compulsory in the case of Hindu 
students, and shall also have power to make special arrangements for 
the religious instruction of Jain or Sikh Studenta from funds provided 
for this purpose. z 


8. The Governor-General cf India for the time being shall be the 
Lord ‘Rector, Patrons Lord Rector of the University ; and such 
and Vice-Patrons. persons, as may be specified in the Statutes, 
. shall be the Patrons and Vice-Patron ` thereof. 
6. (1) The Lieutenant-Governor for the time being of the 
Visitor. United Provinces of Agra and Oudh shall be 
. the Visitor.of the University. ` 

KO) The Visitor shall have tke right of inspecting the University 
and its Colleges generally, and ‘or the purpose of seeing that the 
proceedings of the University are in conformity with this Act and the 
Statutes and Regulations. The Visitor may, by. order in writing, 
annul any such proceeding whichis not in conformity with this Act 

and the Statutes and Regulations : . 


Provided that, before making any such order, he shall call upon 
the University to show cause why such an order should not be made, 
-and if any cause is shown within a reasonable time, shall consider. the 
_ Same. - ; 

T. The following shall be -the authorities and officers of the 


» Authorities and officers 
of the University. 


I.—The Chancellor, 

II.—The Pro-Chancellor, 
IlI.—The Vice-Chancellor, 
IV.—The Pro-Vice-Chancellor, 
V.—The Court 


University :— 


t 
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VI.=—The Council, 

VII.—The Senate, 

VIII.—The Syndicate, | 

IX.—The Faculties and their Deans, 

XK.—The Registrar, - 

XI.—The Treasurer, and 

XII.—Such other authorities and officers as may be provided for 

by the Statutes. : 

8. Subject to the provisions of this Act, the powers and duties of 

EEEE E the officers of the University, the term for 
Gfficers, terms of office which they shall hold office, and the filling 
and filling of casual yp of casuai vacancies in such offices, shall 
vacancies. > 

be provided for by Statutes. 

9, (2) The Court shall be the supreme governing body of the 
Univeisity in adminisirative matters, and 
i shall-have power to review the acts of the 
Senate (save when the Senate has acted in accordance with powers 
conferred on it under this Act, the Statutes or the Regulations), and 


The Court. 


"shall exercise all the powers of the -University not otherwise provided 
. for by this Act or the Statutes. 


(2) Save in the case of the first Court, no person not being a 
Hindu shall become, or be appointed, a member of the ‘Court. 

40, (1) The Council shall be the executive body of the Court, and 
| shall, in addition to e2-dfficio members, consist 
of not more-than thirty elected members : 


The Council. aS 

Provided that five members, other than ex-officio members, shall 
be members of the Senate elected by the Senate. 

(2) The Council shall exercise such powzrs and perform such 
duties as may be vested in it by ths Statutes. a i 

44. (L) The Senate shall be the academic body of the University 
and, subject to the Act, the Statutes and 
Regulaticns, shall heve entire charge of the. 
erganization of instruction in the University and the Colleges, the 
courses of study and the examination and discipline of students and 
the conferment of ordinary and honorary’ degrees. ` He 

(2) The Senate shall ordinarily consist of not less than fifty 


Tha Senate. 


members. \ F 
12. (1) The Syndicate shall be the executive body of the Senate, 
The Byndicate. and shali consist of seventeen members :- 


Provided that ten at least of the members of the Syndicate, other 


-than eg-officio members, ‘shall be University Professors or Principals or 


Professors of Colleges, 
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(9). The Syndicate shall exercise such powers and perform such 
duties as may be vested in it by the Statutes. o: 
13. (1) The accounts of the University shall once at. least in 
Äi diko uosounis every vear and at intervals of hot more than 
fifteen months, be audited by -auditors 
appointed by the Court: a A 
Provided that no person chall be appointed an. auditor in the 
exercise of this power, unless he is qualified.in. accordance’ with the 
provisions of the Indian Companies Act, 1913, to audit accounts of 
éompanies under.that Act. | 
(2) The accounts, when audited, shall: be published in the 
Gazette of India, and a copy >f the accounts, together with the 
auditor’s report, shall be submitted to the Visitor. ` : 
14. “The University shall invest, and keep invested, in securities . 
in wbich. trust funds may be invested, in 
accordance with the provisions of the law 
relating to trusts in British India, a sum of 
fifty lakhs-of rupees as a permanent endowment to meet the recurring 
charges of the University other then charges.in respect of scholarships, 
prizes and rewards : z By Mpi piee 
Provided that— F Mi 
(1) any Government securities, as defined by the Indian Securi- 
ties Act, 1886, which may be held by “the University shall, for’ the 
purpose of this section, be reckoned at their face-valye ; and 
(2) the aforesaid sum of fifty lakhs shall be reduced by such 
sum as, at the commencement of this Act, the Governor-General in 
Council shall, by order in writing, declare to be the total capitalised 
value, for the purposes of this section, ; 
(a) of all permanent recurring grants of money which have 
been made to the University by any Indian Prince or Chief ; and 
(b) of the total income accruing from immoveable property 
which has been transferred to the University. | Mak 
:ı 18. (1) The Central Hindu College, Benares, shall, from such 
: date as the Governor-General in Council may, 
Bae a oF by notification in the Gazette of India ap- 
colleges. pointed in this behalf, be deemed to .be a 
College maintained by the: University, and the University may found 
and maintain other Colleges and insti:utions in Benares for the purposes 
of carrying out instruction and research. Bi ak 
(2) With the approval of the Senate and the sanction of the 
Visitor, and subject- to the- Statutes and Regulations, the University 
may admit Colleges and institutions in Benares-to such -privileges of. 
the University, subject to such conditions, as it thinks fit, ` oe 


- 


Permanent reserve to 
cover recurring charges. 
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46. The degrees, “diplomas, certificates and other academic 
distinctiors granted by the University, shall 
` be recognized by the -Government-to the 
same extent and in the same manner as the corresponding degrees, © 
diplomas, certificates and other academic distinctions granted by ary 
other University incorporated by an Act of the Governor-General in 
Council. ne f 

T AT (1) Subject to the provisions of this Act, the Statutes may 
provide for any or all of the following mat- 
ters, namely : — 


Recognition of degrees, 


: Statutes. 


(a) the ccnstitution, powers and duties of the Court, the Council, 
the Senate, the Syndicate, and such other bodies, as ib may be 
deemed necessary to constitute from time to time; | 


(b) the election and continuance in office. of the members of: 
the said bodies, including the continuance in office-of the first members, 
and the filling of vacancies of members and all other. matters relative 
to those bodies for which it may be necessary or desirable to provide ; 


(c) the appointment, powers and duties of the necessary officers 
“of the University ; f 
(d) for the instruction o Binde “kadhak in Hindu religion ; 

and - 
(e) all smel matters relating to the administration of the 
University. 

(2) The first Statutes shall be tok set out in Schedule I. 

(3)“The Court may, from time to time, make new or additional 
Statutes, or may, amend or repeal.the Statutes. : 

(4) The Council shall have power to-draff and propose “to the 
Court Statutes to be made by the Court, and it shall be the duty of the 
Court to consider the same. ` i 


(5) All new Statutes ‘or additions to the Statutes or amendments 
or. repeals to Statutes other then Statutes providing for the instruction 
of Hindu students in Hindu religion, shall require the previous appro- 
. yal of the Visitor, whe may sanction, disallow, or remit.for further 
consideration :. . : - 

, Pfovided that no. Statute making a change ir in the constitution of 
the Court, the Council, the Senate or the Syndicate, as provided for in 
the first Statutes, shall be made without the previous sanction of the 
Governor-General in Council. 


48, -(1) Subject to the provisions, of this Act. and the Statutes, 
< Regulation. - the Regulations may provide“for any or all 
T i _ of the following matters, namely :; — . 
E (a) the payment: of fees to the University and their-amount ; 


> 
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(b) the admission of students to the University and their 
examination ; 


(c) the tenure of office and terms and manner of appointment 
-and the duties of the examiners and examining boards ; - 

` (d) thé discipline to be enforced in regard to the graduates 
and under-graduates ; 

~ {e) the degrees, diplomas, certificates and other academic 

distinctions to be awarded by the University, the qualifications for 
the same, and the means to be taken relating to the granting and 
obtaining of the same; 

(f) the withdrawal of degrees, diplomas, certificates and other 
academic distinctions; 


(g) the removal fram membership of the University of draduates 
and under-graduates ; and 


(h) all such other subjects as are Gegaran or authorised by the 


Act or Statutes to be prescribed by means of Regulations. f Fai 


(2) The first Regulations shall be framed “as directed by the 
Governor-General in Council, and shall receive his previous ‘approval. 
(3) The Senate, from time to time, may make new or additional 
Regulations, or amend or repeal Regulations. 
(4) The Syndicate shall have power to draft and propose to the 
- Senate Regulations to be made by the Senate, and it shall be the duty 
of the Senate to consider the same. . 

(5) All new Regulations or additions to the Regulations, or 
amendments or repeals to Regulations, shall require the previous 
approval of the Visitor, who may sanction, disallow or remit for further 
consideration : 

Provided that n no Regulation aia a change in the first Regula- 
tions as to the admission of students to the University, shall‘ be made 
without the previous sanction of the Governor- General i in Council. | 


19. (1) If, at any time, the Governor-General in Council is sof 
opinion .that special reasons exist which 

Emergeuscy powers of : j . D 
the Governor General in make the removal of any member of the 
Coane: teaching staff desirable in the interest of the 


University, or that, asa special measure, the appointment of a certain 
examiner or examiners to report to him is desirable to maintain the 
standard of. University examinations, or that the scale of . staff of the 
University is inadJequate, or that in any other respect the affairs of the 
University are not managed in the furtherance of the objects and 
purposes of the University or in accordance with this Act and the 
Statutes and Regulations, he may indicate to the Council any matter 
im regard to which he desires explanation, and call upon that body to 


i 
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offer such explanation as it may desire to offer, with any proposals 
which it may desire to make, within such time as he may prescribe. 

(2) If the Council fails to offer any explanation within the time 
prescribed, or.. Offers an explanation or makes proposals which in the 
opinion. of the Governor- -General in Council, is or are unsatisfactory 

Z the: Governor- General i in Council may issue such instructions, as appear 
to him to be necessary and desirable in the circumstances of the case 
and the Court shall give effect to such instructions. 

20. (1) .From the commencement of this Act, the Hindu 

F s University Society shall-be dissolved, and all 

Dissolution and transfer z h 
of property of the Hindu property, moveable and immoveable and all 
University. Society. rights, powers and privileges of the Hindu 
University.Society which, immediately before the commencement of 
-this Act, belonged to, or were vested in, the said Society, shall vest in 
the University, and: shall be applied to the objects and purposes for 
e which the University is incorporated. — 

(2) From the commencement of this Act, all debts and liabilities 
of the said Society. shall be transferred and attached to the University 
and shall thereafter be discharged and satisfied by the University. 

(3) Any will, deed or other document, whether, made or executed 
before or after the commencement of,this Act, which contains any 
bequest, gift or trust in favour of the Central Hindu College or the 
said Society shall, on the commencement of this Act, be construed as. 
if the University: "were "therein named, instéad of the said College or 
Society; : 


P = . oo arana 
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H SCHEDULE I. 
: _ FIRST STATUTES OF THE UNIVERSITY. 


[ Sea. section 8 and 17 (2), IH 


Definitions 4, a) In tiasa Stabutes— 
“The Act” means the Benares Hindu University Act, 1916. 
- (2) ‘All words and expressions used herein-and defined in the Act . 
shall be deemed to have: -the meanings respectively attributed to them 
by the ‘Act. . f 
Membership of the Uni- 2. (1) The. following persons shall be 
versity. members of the University, namely : — 
. (i) The officers, of the. University. ` 
(iz) The members of the University authorities. 
(iii) The members of the teaching staff. 
(tv) The Graduates. ew Sg foes 
(v) The Under-graduates. 
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“(2) Membership of the University shall continue so long only ag 
one at least of the qualifications above enumerated shall continue to’ 
be possessed by the individual member ` 

' Patrons and Vive-Pa- 8.” 7) The following persons shall- be thé 
trons. ; Patrons of the University, namely ;— 
“ (i) all heads of local administrations in British India, other 
than the Lieutenant- Governor of the United Provinces, 
Agra and of Oudh; 

` (i) such-Indian. Princes and Chiefs as the Lord Rector may, of 
his own motion, or an the recommendation of the’ Court, 
from time to time, appoint. k 

(2) Tbe Lord ‘Rector may, on his own motion, ọr on the recom- 
mendation of the Court, appoint such persons, as he may think fit, to 
be Vice-Patrons of the University, 

4. (Z) The successors to ig first Chai: 
cellor shall be elected by the Court. p 


(2) The Chancellor shall hold office for three years. 

8. (1) The Chancellor'shall, by virtue of 
his office, be the head of the University. 

(2) The Chancellor shall, if present, preside at the Convocation 
of the University for conferring degrees, and at all other meetings of 
“the Court. — : ‘ 

(3) The Chancellor may, on the recommendation of the Senate, 
appoint Rectors, being re of eminent position or attainment, 

6. (Z) The successors to the first Pro- 
Ghahcelloe shall be elected by the coat 
from among its own meinbers. 

: (2) The Pro-Chancellor shall hold office for one year, 


The Chancellor. 


Powers of the Chancellor. 


The Pro-Chancellor. 


(3) Casual vacancies in the afics of the Pro-Chancellor shall be 
filled up by the Chancellor on the recommendation of the Council. 
The person so appointed shall hold office til the next annual election. 
1. -The Pro-Chancellor may, | in the 
absence of the Chancellor or pending. a 
vacancy ir the office of Chancellor, exercise 
the functions of he Chancellor, except the conferring of degrees, and 
preside at any meetings of the Court: 
8, (1) The successors to the-first Vice-Chancellor shall be elected 
by the Court from among its owh members, 
Such appoimtment shall be subject to appro- 


Powers of the Pro-Chan- 
oellor. 


The Vice Chancellor. 


val by the Visitor. 
(2) The Vice-Chancellor shall Bald office for three years. 
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(3) Casual vacancies in the office of Vice-Chancellor shall be 
filled up by election by the Court, subject to approval by the Visitor. - 
Until the election of a new Vice-Chancellor, the Pro- Vice-Chancellor 
shall perform the duties of the Vice-Chancellor. + 
f 9. (1) The Vice-Chancellor shall take rank in the University 

Powers of tbe Vice-Chan- next to the Chancellor and the Pro-Chancel- 

cellor. lor, and shall be eg-oficio Chairman of the 
Council, the Senate and the Syndicate. He shall be the principal 
Executive and Academic Officer of the University, and shall, in the 
absence of the Chancellor,” pibadi at the convocation and confer 
degrees. 

(2) It shall be the duty of the Vice-Chancellor to see that the 
Act, the Statutes and the Regulations are faithfully observed. 

(8) The Vice-Chancellor shall have power to convene meetings of 
the Court, the Council, the Senate and the Syndicate, and to perform 
all such acts as may be necessary to carry out or further the provisions 
of the Act, the Statutes and the Regulations. 

(4) If any emergency arises which, in the opinion of the Vice- 
Chancellor, requires that immediate action should be taken, the Vice- 
Chancellor shall take such action as he deems necessary, and shall 
report the fact to the authority which, in the ordinary course, would 
have dealt with the matter. h 

40. (1) The Pro-Vice-Chancellor shall be elected by the Court. 
The appointment shall be subject to approval 
by the Visitor. 


(2) He shall hold office for such period and under such conditions 
as shall, from time to time, be determined by the Court. 

(8) Casual vacancies in the office of the Pro-Vice-Chancellor shall 
be filled up by the Vice-Chancellor with the approval of the Chancellor. 
and the Visitor. The person so appointed shall hold” office till the 
next meeting of the Court. i 

14 The Pro-Vice-Chancellor shall be ,e2-officio Secretary of the’ 

Powers of. the Pro-Vice. Court and the Council. He shall be the 


The Pro- Vice-Chancellor. é 


Chancellor. ‘ -executive assistant of the Vice-Chancellor in 
“all matters affecting the dissipline of the Seuss and under- 
ga ee 


(1) The Registrar shall be a whole-time paid officer of the 
University, and shallbe appointed by the 
Council. He shall be ex-officio Secretary of 
the Senate and the Syndicate. He shall hold office for a term of five 
years. l 

(2) The Registrar may bea membi of the Senate, but shall not 


be a member of the Syndicate., 
10 


The Registrar. 


PA 


“74 IMPERIAL ACTS. 


(3) It shall be the duty of the Registrar :— 

(a) to be the custodian of the records, common seal and such 
other property of ths University as the Syndicate shall 
< commit to his charge ; 

(b) to act as Secretary to the Senate and the Syndicate, and to 
attend, as far as possible, all meetings of the Senate, 
Syndicate, Faculties, and any Committees: appointed by 
the Senate, the Synd-cate, or the meee and to keep 
minutes thereof ; 

(c ) to conduct the official correspondence of the Senate-and 
the Syndicate ; 

(d) to issue all notices convening meetings of the “Senate, 
Syndicate, Faculties, Boards of Studies, Boards of Examin- 
ers, and of any Committees appointed by the Senate, the 
Syndicate, the Faculties or any of the Boards; 

“ (e) to arrange for, and superintend, the examinations of the 

University at Benares; and 
(f) to perform such other -vork as may, from time to time, be 
- prescribed by the Syrdicate. i 
18. (1) The Treasurer shall be appointed by the Court. He 
The Treasurer. < shall hold office for the term of one year. 

(2). Casual vacancies in the cffice of Treasurer shall be filled ‘up 
by election by the Council. The person so appointed shall hold ‘office 
‘for the unexpired period of Office of the person in whose place he is 
elected. 

(8) The receipt of the Treasurer for any money payable -to the 
University shall-be sufficient disckarge for the same. 

4%. (1) Subject to the provisions of the 
_ -Act, and saveas ‘hereinafter provided in this 
Statute, the Court shall consist of the following persons, namely :— 

Class I.—Ex-officio Members, the Chancellor, the Pro-Chancellor, 
the Vice-Chancellor and the Pro-Vice-Chancellor for the time being. 

Class II.— Donors and their representatives :— 

(a) Every Indian Prince or Chief, contributing a donation of 
three lakhs of rupees or upwards, or transferring property 
of the like value, shall be a life-member from the date of 
the receipt of the donation or of the transfer, and, after his 
decease, his successor for the time being - holding his 
position as such Prince or Chief, shall be a life-member. 

(b) Every person contributing to the University a donation of 
one lakh of rupees or upwards, or transferring property of 
the like value, shall be a life-member from the date of the 
receipt of the donation or of the transfer. 


The Court. 
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(6) Every person contributing to the University a donation of 
Rs. 10,000 or upwards, or transferring property of the 
like value, shall be a member fora period of ten years 
from the date of the receipt of his donation or of the 
transfer. 

(d) Every person who is a life-emember in virtue of clause (a) 
may, from time to time, nominate one member. The 
member so nominated shall continue in office for such 
period as-the nominator may specify to the Registrar, pro- 

- vided that his membership shall determine on the death of : 
the nominator. ` 


(e) Every person who is a life-member in virtue of clause (b) 
may, by notice in writing to the Registrar, nominate one 
member to hold office for a period of five years. 


(f) Every donor who makes a bequest of Rs, 10,000 or up- 
wards, or of property of the like value may, by or under 
his will, nominate one person who ‘shall be a member for 
a period of five years from the receipt of the bequést. 

(g). Every Indian Prince or Chief who makes a permanent 
annual grant of money to the University shall, subject to 
the provisions of clause (7), have the same rights. as to 
membership of, and representation on, the Court as if he 
had been a donor of such sum as represents the capital 
value ascertained ata rate of interest of 3¢ per cent. of 
such annual grant. 5 


(h) Every other grantor to the University of any annual grant 

of money, the payment-of which is secured 
by mortgage of immoveable property afford- 
ing sufficient security for suck grant within ‘the provisions of the Eg- 
planation to S. 66 of the Transfer of Property Act, 1882, and effected 
by duly executed, instrument in a form approved by the Council, 
shall, subject to the provisions of clause (j), have the same rights as 
to membership of, and representation on, the Court as if he had been 
a donor of a sum calculated in the manner prescribed in clause (g); . 


IV of 1882. 


(i) The amounts of donations specified in clauses (a), (D), (0), (A) 
-andin Class III (b) may, for the purpose of qualifying 
the donors within those provisions, be made up partly of 
money or of capitalised grants as provided in clauses (g) 

and (h), ot of property, or partly ofany two or more of 
these. ; = = ł 

(7) When an annual grant isnot fully paid up or falls in 
- arrears, the grantor shall not be entitled to exercise any 
of the privileges conferred on him by any of the foregoing 
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clauses of this statuts, unless and until the said arrears 
are paid up. í 

Class III.—Elected Members :— 

(a) Ten persons to be elected by the registered graduates of 
the University from such date as the Court may fix. 

(b) Thirty persons to be elected by registered donors of Rs. 500 
or upwacds: A i 

Provided that, whenever the number of such donors falls below 
fifty, there shall be no election until the number of such donors again 
-attains or exceeds fifty. is 

(c) Ten persons to be elected by the Senate. 

(d) F ifteen representatives of Hindu religion and Sanskrit 
Jearning to be elected by the Court. 

(e) Ten persons to be elected by the Court to represent Jain 
and Sikh communities. ; 

(f) Ten persons to be elected by the Court to represent the 

' learned professions, | - 

(9) Such other persons, not exceeding twenty in number, as 
may be elected by the Court. 

(2) The foregoing provisions of this Statute shall, as far as may 
be, be applicable to the first Court: 

Provided that, in the case of tie first Court, the ten persons speci- 
fied in group (e) of Class III shall be appointed by the Vice-Chancellor, 
with the approval of the Governor-General in Council. 

(3) When any electoral body, ‘entitled to elect a member or 

- members, fails to do so within the time prescribed by the Court, the 
Court may appoint any qualified Parson of the class from which such 
electoral body was entitled to elect.. 

(4) Save when otherwise expressly provided, members shall hold 
office for five years: i i 

Provided that; as nearly as may be, one-fifth -of-the total number 
of the members of the first Court in each of the groups of Class IIT 
Shall retire by ballot at the end of each year for the first four years. 

(5) All casual’ vacancies among the appointed or elected members 
shall be filled, as soon ag convenier.tly may be, by the person or body 
who: appointed or elected the member whose place has becoms vacant, 
and the person appointed or elected toa casual vacancy shall be a 
member for the residue of the ferm for which the person, in whose 
Place he is appointed or elected, was a member, ` 

18. The Cout shall exercise control over the Senate through the 

Exercise of control by Council and not otherwise, and over the 
the Court. Faculties through the Council and Senate and 
not otherwise, and over the Council by means of statutes and Resolu- 
tions passed at a meeting of the Court and not otherwise. 


vA 
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46. (I) As soon as may be af-er the commencement of the Act . 
the first Court shall assemble at, such place, 
and time as the Chancellor may direct, in 
order to make the necessary appoin-ments and elections for the purpose 
of the Act and Statutes. - 


(2) An annual meeting of me Court shall be held during the 
month of October in each year, unless some other month be fixed by 
Resolution at a previous annual.general meeting, on such day and at 
such hour as shall be appointed ty the council. And at such yearly 
meeting, a report of the proceedings of the Council and of the Univer- 
sity, together with a statement of the receipts and expenditure and the 

» balance sheet as audited, shall bs presented by the Council to such 
meeting, andany vacancies amcng the officers of the University or 
among the members of the Cour: or Council which ought to be filled 
up by the Court shall be filled up | = 


(3) A copy of the statemert of receipts and expenditure and of 
the balance-shest referred to in cause (2) shall be sent to every mem- 
ber of the Court at least seven days before the date of the annual 
meeting, and shall be open to the inspection of all members of the 
Court and Senate at the office ofthe University during the year follow- 
_ing such annual meeting, at such reasonable hours.and under such 
"conditions as the Council may dstermine. 


Meetings of the Court. 


(4) Twenty members of the Court shall form a quorum. 

(5) Special general meeticgs of the Court may be convened by 
the Council at any time. ` | 

47. (2) The Council shall consist of the 
follov:ing persons, namely :— 

(i) The Vice-Chancellor and the Pro- Vice-Chancellor for the 
time being. 

lii) Net more than- thirty elected embere; of whom five shall 
be members of the Senate elected by the Senate, and the remainder 
members of the Court elected py the Court. 

(2) Not less than five of zhe members to she elected ot the Court 
shall be residents of places ouzside the United Provinces of Agra and 
‘Oudh. 

(3) At the first election of members of the Council by the Court, 
it shall proceed in the first plzce to elect twenty members. The Court 
shall, as soon as the result of the election is declared, proceed to deter- 
mine the province, or provinces or States, from among the residents 
of which the remaining five members are to. be elected, and assign to 
each province or State the number of member or members to be 
elected. aa A f 


The Council. 
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(4) At each subsequent e/éction, as nearly as may be, four-fifths 
of the vacancies shall be first flled up. The remaining one-fifth of 
the vacancies shall then be älled up to secure representation of 
provinces and States, on the same lines mutatis AR as: provided 
in sub-section- (3). 

(5) The elected "members of the Council shall hold office for the 
term of three years: 

Provided that, at the first aanual meeting of the Court, and at the 
second annual meeting of the Court, as nearly as may be, one-third of 
the first elected members shall retire by ballot. 

(6) All casual vacancies among elected members may be filled 
up by the body which elected tze member whose place has become 
vacant. 

(7) Seven members of the Council shall form a quorum. 

~ 48. (1) The Council shall, subject to the control of the Court, 
have the management and administration of 
the whcle revenue and property of the 
University and the conduct of all administrative affairs of the Univer- 
sity not otherwise provided for. z 

(2) Subject to the Act, the Statutes and any Regulations made in 
pursuance thereof, the Council shall, in addition to all other powers 
vested in it, have the following powers, namely :— 

- (4) To appoint, from -time to time, Principals of Colleges and 
such University Professors, Professors, Assistant Profes- 
£ sors, Readers, Lecturers and other members of Teaching 
_ Staff, as may be necessary, on the recommendation of the 

Board of Appointments. 

(ii) In the case of other appointments, to delegate, subject to 
the general control of tae Council, the power of appoint- 
ment to such authority cr authorities as the Council may, 
from time to time, by Resolution, either generally or special- 
ly direct. r - 

(iii) To manage and regulate the financies, accounts, investments, 
property, business and all other administrative affairs of 
the University, and, for that purpose, to appoint such 
agents as it may think fit 

(iv) To invest any moneys belcnging to the:University, including 

-any unapplied income in such stocks, funds shares, or 
securities, as it shall, from time to time, think fit, or in the 
purchase of immoveable- property in India, with the like 
power of varying such investments from time to time. 

(v) To transfer or accept transfers of any moveable or r immove- 

able property on behalf of the University: 


Powers of the Counoil. 


1 
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(vi) To provide the buildings, premises, furnitare, and apparatus 
“and other means needed for carrying on the work of. the 
University. > | ii 

(vii) To “enter into, vary, carry out, and cancel contracts on 

behalf of the University. 

(viii) To entertain, adjudicate upon, and, if thought fit, redress 
any grievances of the officers of the University; the 
Professors, the Teaching Staff, the Graduates, Under- 
graduates and the University servants, who may, for any 
reason, feel aggrieved, otherwise than by an act of the 
Court : 

Provided that nothing in Ais provision shall be deemed to confer 
on the Council any power to interfer in any matter of 
discipline in regard to graduates and undergraduates. 

(i) To maintain a register of donors to the University. 

(x) To select a Seal for the University, and provide for the 
custody and use of the Seal. ce 


49. (7) The Senate shall, save as hereinafter provided in‘ this 
Statute, ordinarily consist of not less than 
fifty members, of whom not less than three- 
fourths shall be Hindus, and shall include the following persons, 
namely :— 


The Senate.- 


Class I.—Es-officio members. 


(a) The Chancellor, the Pro- Chancellor, the Vice- Chancellor l 
and the Pro-Vice-Chancellor for the time being. 

(b) The University. Professors. 

-(c) The Principals or heads of Colleges. 


ks Class TI, —Bleoted members. 


(a) Five members to be elected by the Court. 

(b) Five members to be elected by the registered graduates of 
the University from such date as the Court may fix. 

(c) Five representatives of Hindu religion and Sanskrit learn- 

- ing to be elected by the Senate: 

(d) Ten representatives to be elected by the Senate from 
persons engaged in the teaching work of the University or 
its Colleges. 


(e) Should the Vice-Chancellor declare that there is a deficiency 
in the number of members required in any Faculty or 
Faculties, then five-or less persons elected -by the Senate, 
eminent in the subject or subjects of that Faculty or those 
Faculties, 
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Class III.-—Nominated members. 


(a) Five members to be nominated by the Visitor. 
(2) The foregoing provisiors of this Statute shall, as far as ; may 
be, be applicable to the first Senate. 
(3) The elected and nominated members of: ‘the Senate shall hold 
office for five years : 
Provided that, as nearly as may be, one-fifth of the total number. 
‘of the members of the first Senate shown in cach of the groups of Class 
TI and of tbose shown in Class III shall retire by ballot at the end of - 
each year for the first four years. - TAN 
(4) All casuai vacancies among elected members may be filled up 
by the- body which elected the member whose place has become. | 
vacant, E : KA 
(5) Fifteen members of the £ Senate shall form a quorum. A E 
20. (1) The Senate shall be the academic body of the University". 
and, subject to the. Act, the Statutes and | 
Regulations of the University, shall have 
‘entire charge of the organization >f instruction, the courses of study 
and the examination and disciplire of students (save so far as matters 
of discipline rest with the Pro-Vice-Chancellor and the heads of 
colleges) and the conferment of ordinary and honorary degrees. | 
(2) Subject to the Act and zhe Statutes and any Regulations 
made in pursuance thereof, the Senate shall, in addition to all other 
powers vested in it, have the following powers, namely :— 
(i) To report on‘any matter referred to or delegated to them 
` -by the Court or the Ccuncil. X 


& Powers of the Senate. 


(ii) To discuss, and deciare an` opinion on,’ any matters 
whatsoever relating to the University. 

(iii) To make recommendatiohs to the Council or to the Board 

` of appointments as to the removal of any Professor or 
Teacher of the University or of its Colleges, or as to the 
appointment of additioral Professors or Teachers for the 
University or its Colleges. 

(iv) To formulate and modify or revise schemes for the organi- 
sation of Faculties, and to assign to such Faculties their 
respective subjects and also to report to the Council as to 
the expediency of the abolition, combination, or sub- division 
‘of any Faculty. 

(w) To fix, subject to any ccnditions made by the F ounders 

` which are accepted by the Court, the times and mode and 
„conditions of competition for Fellowships, Scholarships, 
and other Prizes, and to award the same, i 
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(vi) To promote research within the University and to require, 
_ from time to time, reports. on such research. 

É * wii) To maintain a register of graduates.. 

21. (7) pi Syndicate shall be the executive body of the Senate, . 
“and shall consist of the Vice-Chancellor, the 
Pro-Vice-Chancellor and fifteen persons elec- 
ted by the Senate, of whom. not less than ten shall be University 
Professors or Principals or Professors of Colleges. 

(2) The elected members of the Syndicate shall hold office for 
three years : ; | 
Provided that, as nearly as may be, one-third of the elected 
members of the first Syndicate shall r retire by ballot at the end ofeach 
year for the first two years. 
-(3) All casual vacancies among elected AG may D filled 
= up by the Senate. ` j 
(4) Five members of the Syndicate shall be a-quorum. 
‘28. It shall be the- duty of the Syndi- 
Duties of the Syndicate cate subject to the revision and control of the 
, Senate,- : 
(2) to order examinations in ċonformity with the Regulations, 
and to fix dates for holding them ; 


The Syndioate. 


(ii) to appoint Examiners, and, if necessary, to remove them, 
and, subject to the approval of the Council, to fix their 
fees, emoluments and travelling and other allowances, and 
to appoint Boards of Examiners and Moderators ; 


(iii) to appoint, whenever necessary, Inspectors or Boards of 
Inspectors for inspecting Colleges applying for admission 
to thé privileges of the University ; 


- (iv) to declare the results of the various University Examinations, 
and to recommend for degrees, honours, diplamah, licences, 
- titles and marks of honour’; So 


(v) to award stipends, scholarships, medals, prizes and other 
rewards, in conformity with the Regulations and the con- 
ditions prescribed for their award ; 


(vi) to consider and make such reports, or recommend such 
action, as may be deemed necessary, on proposals or 
motions brought forward by the .members of the Senate 
and Faculties, for consideration by the Senate; . 


oa | 


« (ii) to publish lists of prescribed, or recommended, text books 
and to-publish statements of the prescribed course of study ; 
4 
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' (viii) to prepare such forms and registers as.are, from time to 
time, prescribed by the Regulations ; and, generally, 


(ix) to perform all such duties and. to do all such acts, as may 
be necessary, for ths proper carrying out of the provisions 
of the Act, and the Statutes and Regulations or the: Reso- 
lutions of the Senate. 


23. (1) The University shall include the Faculties of—(1) Oriei- 

tal lezrning, (2) Theology, (3) Arts, (4) 
. Scienée, Pure and-Applied, (5) Law, and, as 
soon as the Visitor is satisfied -hat sufficient funds are available for 
the purpose, of (6) Technology, (7) Commerce, (8) Medicine and 
Surgery, .(9) Agriculture, and other Faculties. 


The Faculties. 


(2) The Senate shall annually assign its members to the different 
Faculties. ` 


` 


(3) The method-of assignmeat of members to the Faculties, the 
meetings of the Faculties, and sheir power of co- opting additional 
member shall be provided for by Regulations : 


Provided that the members sais to the Faculty of ‘Theology 
ae all be Hindus, 


` 24, (1) The Faculties shall have such powers, and shall perform 

Pow stá of Faculties. such duties, as may be assigned to them by 

: = the Statutes and the Regulations, and shall, 

‘from time to ‘time, “appoint such end so many Boards of Studies, in 

‘different branches of knowledge as may be prescribed by the Regula- 

tions. They shall also consider aad make such recommendations to 

the Senate .on any question pertaining to their respective sphere of. 

work.as may appear to them dia A or on any matter referred to 
them by the Senate. 


(2) Five members, in the case of the Faculty of Arts,.and three 
| members, in the case of the other Eaculties, shall constitute a quorum, 
| 25. Convocations of the University for 
` the confer-ing of degrees, or for other pur- 
poses, shall be held in a manner to be prescribed by Regulations.~ 


26. The Court, Council, Senate, Syndicate and the Faculties 
‘may, from time to time, appoint such and so 
many standing and special Committees or 
Boards as may seem to them fit, and may, if they think fit, place on 
them persons who are not members cf the appointing bodies. Such 
Committees may deal with any subject delegated to them, subject to 
‘ gabsequent confirmation by the appoiating body. i 


Convocations. 


Committees. - 
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Q7. (1) The Board of Appointments’ 


Board of Appointments. | |” ; 
oard of Appointments. = ball: consist of — 


() The Vice-Chancellor. oT segs > 
(i2) The Pro-Vice-Chancellor. E 
` (iii) Two members to be elected by the Court. 
(iv) Two members to be elected by the Council. 
(w) Two members to be elected by the Senate: ` 
(vi) Two members to be elected by the Syndicate. 


= (2) The elected members shall hold office for the term of two 
years. One member from each electing body, to be determined by. 
ballot, shall retire at the end of the first year. 


(8) The Vice-Chancellor shall preside -at the meetings of this 
Board’ or, in his absence, the Pro- Vice-Chancellor. | 


(4) The meetings of the Board shall be convened by the Vice- 
Chancellor or Pro-Vice-Chancellor, or, when so directed by the Syndi- 
cate, by the Registrar. D f 


(5) The Board shall consider and submit recommendations as to 
all appointments referred to it. - 


28. No act or Resolution of the Court, the Council, the Senate, 

a Ka Ae ~ the Syndicate or the Faculties or any other 

: authority shall be invalid by reason only of 

i ahy vacancy in the body doing- or passing it, or by reason of any want 

of qualification by, or invalidity in, the election or appointment of any 
de facto member of the body, whether present or absent. 


29. Where, by the Statutes or Regulations, no provision is made 
datas anata 8 for a President or Chairman to preside over 
preside where no provision 4 meeting of any University authority, Board 
“made by the statute or Committee, or when the president or chair- 
man so esia for is absent, the members present shall elect one e of 
_ their number to preside at the meeting. - 


30. Every officer of the University and every member ‘ofany arg 
University authority, whose term of office or ea 

of membership has expired, shall be eligible 

for re-appointment or re- -election, as the case 

may be. 


Re-appointment and re- 
election. 
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81. Any member of the Court, the Council, the Senate or the 
Syndicate or any other University authority 


. may resign by letter addressed to the Secre- 
tary in the case of the Court, and to the Registrar in all other cases. 


` Resignation. 


32. A member of the Court or the Senate may be removed 
from office on eonviction by a Court of law 
Removal. 2 et : 
, A of what, in the opinion of the Court or the 


Senate, as the case ‘may be, is a serious offence involving moral 
` delinquency : : 


kh 


Provided that a Resolution for the removal of any such member. 
is approved by not less than two--hirds of the members present at the 


meeting of the Court or the Senate, as the case may be, at which such 
‘a Resolution is proposed: . : 


a And provided further that such a Resolution is confirmed by a 
like majority at a subsequent meezing of the Court or Senate, as the 
case may be, 


ee 
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fhe Madras Abkari (Amendment) Act. . 


MADRAS ACT NO. I oF 1915. .* 
[RECHIVED THE ASSENT OF THE GOVERNOR ON THE 18TH 
FEBRUARY 1915 AND THAT OF THE GOVERNOR-GENERAL 
ON THE 26TH FEBRUARY 1915.) . ` 


An Act to amend the Madras Abkari Act I of 1886.” 

WHEREAS it is expedient to amend Madras Act 1 of 1886; It is 
hereby enacted as follows :— 

1. ` This Act shall be called the Madras Abkari Act (Amendment. 
Act); 1915. : Mi 
-~ ,2. Tn section 3 of the said Act the following amendment shall 
be made :— f de - 

For the existing explanation of the term “ denatured” occurring 
at the end of sub-section (8) the following shall be substituted :— 

“ Heplanation.—‘ Denatured’ means subjected’ to a process pre- 


u scribed by the Local Government by notification for the purpose of 
.“ rendering unfit for human consumption.” 


8. The following shall be substituted for saction 55-A :— 

“Whoever renders or attempts to render fit for human consump; 
“ tion any spirit, whether manufactured in British India or not, which 
“has been denatured, or has in his possession any spirit in respect of 
“ which he knows or has reason to believe that any such attempt has 
“been made, shall on conviction before a Magistrate be liable to 
A imprisonment fór a term which may extend to three months or ta 
“fne which may extend to one thousand rupees or both. For the 
“ purpose of this. section it shall be presumed unless and until the 
“contrary is proved that any spirit which is proyed on chemical 
“analysis to contain any quantity of any of the prescribed denaturants 
“is or contains or has been derived from denatured spirit.” 





The Madras Port Trust (Amendment) ‘Act. 


. MADRAS ACT NO, II oF 1915. 
[RECEIVED THE ASSENT OF THE GOVERNOR ON THE 24TH 
JUNE 1916 AND THAT OF THE GOVERNOR-GENERAL 
+ | oN THE 26TH JULY 1916.) < 


An Act, fo amend the Madras Port Trust Act, 1905. 
WHEREAS it is. expedient’to amend the Madras Port Trust Act, 
1905; It is hereby enacted as follows :— `. A 
- 4. This Act may be called the Madras Port Trust (Amendni€nt) 
Act, 1915. < a. 


9. In this Act the words “ section”, ‘sub-section and “° clause.” ee 


shall, unless otherwise expressly‘stated, mean section, sub-section and 


clause of the Madras Port Trust Act, 1915. 


8. In clause (2) of section 5 the word “ Sea ” before ‘the words 
“ Customs for the Port of Madras” shall be omitted.. te ee Top 


> ope $ 
- ae gh x 






$ 


“2 -`T MADRAS ACT No. it oF 1915, 


"e, 


substitùted for the words ‘ “patert slips” and the words, “or protected” 
shall be inserted before. the. words “by. the arms or groynes of f the 
harbour. 


Clause (5) of ee same seczion shall - be“omitted and the subse- _ 


quent clauses renumbered as (5: to (19). - 7 


In tlause (18) of the same section the words" any. wall - ‘or stage = 


and” shall be inserted after the word “includes.” 
4. -In section 8 the word ‘ mine" shall be substituted for the wierd: 
. eight” and the word “ fourteen ” for the word “ twelve ” and ‘the 


7 words “ residing i in the City of Madras ” occurring at the end sel bs: 


omitted: S 
B. -For section 9 the following shall be satak — 

“ Four of the Trustees shal. be elected by the members for “the 
“time being of the Madras Chamber of Commerce, two by the mem- 
“ bers for the time being of.the Southern India Chamber of Commerce, - 

i and òne by the members for the time being of the Madras Trades, 


In clause (3) of the same section the word ‘ ‘slipways” shall be , - 


x 


ae 
a 


“ Association, in such a ‘manner.as shall from time to time’ be deter- 


‘ mined at a meeting of tHe members’ of the Chamber’ concerned or of 
“the Trades . Association convened in accordance with the rules of 
"such Chamber or Association.” A“ return. of the name of every 


“ person’so elected’ shall be made to-the. Local Government by the | 


A ~ Chairman of the Chamber or Association concerned, ‘and such return 
shall be published it in the Fort St. George Gazette. 3s 4 
_6. At the end of section 12 aa ba added the following 
“ proviso : — , 


“ Provided that when iis full: mea of Dadakan ek may be - 


a appointed by the Local Government has not been so appointed, the 


“Local Government may at any time appoint a Trustee to All a is 


“vacaney thus existing, and any T-ustee so appointed shall hold office 


= until’ the expiry of the term of pac years of the. remaining Trustees.”~ >` 
7. In-section 18, the words “ by the Chamber of mame or > : 


k 


Trades Asfociation” shall be omitted.~ 

8. In section 23, clause (2), stib- clause’ (9); ‘the. swords: ‘ ‘by the 
a " Secretary” shall be omitted. 

8. For clause (2) of section 3€ shall be abalta “the following : 


“ (2) railways, tramways, warehouses, sheds, locomotives, : -rolling-. cs 


“ stock and other appliances for carrying passengers and for conveying, 


S receiving and storing goods anded, or‘ to be shipped or. _ otherwise’. ~- 


“and in clause (8) the -words " passengers or” shall be inserted. 
between the words ‘ ‘transhipping” aad “goods.” 
~ 40. For section 39 shall be substituted the following section: — 
“39. -Subject to the provisions of any law for the time being ï in 
" force, the Board at its gation Way 


`~ 


4 
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-$ > = 
k “ (1) land; ship, or tranship passengers and goods between: vessels | 
oa in tHe port and the: wharves, piers, quays. or docks in possession of < 
z% the Board; ar aa aa wr | 
- (2) receive, remove, shift, transport, store or deliver’ goods 
< “brought within the Board’s premises ; - A : 
oe “< (3) carry passengers, by rail, tramway or otherwise -within the 
a z limits of the-port, subject to such restrictions and conditions as 
‘the Local‘Government may sée fit to impose ; oe 


Z. “(4) relinquish any or ‘all of the services specified under (1)-~ 
_ ‘and (2) to owners of goods or ta masters of vessels or to persons:who 
“ have been’.granted overside delivery orders by such masters ; and 
ee (5) iù case of -such relinguishment,, nevertheless charge such 
“ dues for the. use of its works, services and.appliances as shall have 
« “been laid down for the purpose under section 42 or 43 of -this Act,” 
“without thereby incurring responsibility for the care of such goods’. 
. 44. For section 41 ‘shall be substituted the following : — 
“41, (1) The responsibility of the’ Board for the loss, desttuction - 
=“ or deterioration of animals or goods of which it - has: taken charge 
“ during Such time.as the same-remain in the possession or. under the 
56 “coritrol of the Board shall, subject to the othér provisions of this Act and : 
subject also in the.case of animals or goods received for -carriage by 
“ railways to the. provisions of the Indian Railways Act,” 1890, be that 
_ “of a bailee under.sections 151, 152 and 151-of the Indian Gontract 
* “Act, 1872, omitting | the words ‘in the absence. of any. special 
“contract ’ in section .152 ofthe last-mentioned Act, >` nua = Seed, a 
` . ‘provided that the Board shall not be responsible in respect-of ” 
“animals or goods for which it has not granted a receipt under 
“ section. 40. Ser ee a KA a : . . ’ 
+ .. (9) With the previous . sanction of the Local Government and . 
_ “ander such circumstances and conditions as the Local Govérnment 
n “may prescribe the Board may enter “ into an agreement imposing 
| “apon it -a greater: or less „responsibility than that -imposed by. 
z“ sub-section (1). te - ig i S 
.. ` S(3) An agrement - purparting-to. enhance or limit ‘that respon? | 
« . “sibility shali, in so far as it purports to effect such enhancement or 
- “ limitation, be void, unless it isin -writing signed- by or on behalf of : 


- ” the ‘parties “thereto and in a form approved by the, Local 
S i 66 Government.” e oa 7 K 4 PA = , ta 
| 49. For S. 42 the following shall be substituted — . 
: ar ae eae E 42 ~The Board shall frame a scale of 
ae: ee a pei .. “ fates to be.leviéd anda statement of the 
AN ae “ conditions on- which it is’ prepared to 
- “perform Services for each orsany of the following matters :— 
. .. (qa) for the landing, Shipping and transhipping of’ passengers ` 
* “© and goods and for the wharfage, cranage, rent, storage, or demurrage 
“ oF goods-at, or forthe porterage of goods on, ‘from or within any , 
“wharf; quay, pier, dock, land or building in the possession of occupa- 
“ tion of the Board or at any: place within tlie limits of the port. 
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: for permission, for vessels or boats fo approach or lie 
ge any AUG, quay; pier, dock, land, building or place 
"a oresaid. 7 

“ (6) for animals or vehicles carr ying passengers or goods to or 
from or entering upon or playing for hire wat or “any what quay, 
“ pier, dock, land, building or place aforesaid, a, 

" (d) and for the leasing out of land and sheds „to owners of 

“ goods imported, or intended fox export, or‘to steamer agents.” ' , 


3 13. In S. 48, the words “anda statement of, conditions ” shall | 


be inserted after the words “a scale of 
charges”. 2 ew, 
444. The following shall be added at the end of S. 44, ‘Xub. S. (2) ;— 
“Tt may also on its own initiative cotrect 
mistakes, remit overcharges made in its‘bills, 
and write off irrecoverable sums ip toa limit of Rs; 200 in each case. n 
‘The following shall bë inserzed as sub- section (3) of S: 44:—. 


Ainendment of S. 43, 


` 


‘Amendment of 8. 44, 


“the powers conférred by 9, 42 cr 43 the Board, with the! previous 
“ sanction of the Local Government, may prescribe, instead. of a fixed 
“rate, maximum and minimum’rates, and may levy any cliarges, not 
“ exceeding the maximum and nol below the minimum thus laid ‘down. 4 


18. In the last. clause of S. 76 for the words “ twentysfive 


„ Amendment of S. 76, words “ fifty thousand rupees”, = 


46. S. 79 shall be’ transferred _to chapter X and numbered as `. 


. Transfer of S. 79 to S. 93, tke- numbering of Ss. 80 to 93 and the 
E reka dhaptar X. references thereto being aitered accordingly. 


newspapers ‘ published in Madras " ‘shall be 
omitted. a 


+ Amendment of 8.:81. 
18. In S. 95; the fo'lowing stall be insertéd as clause (9) : eats 


“ (9) for the exclusion from its | remises of disorderly or other 


undesirable ersons nd of ‘trespassers ; 
Amendment of S. 95. P a pa ; 


(8) being omitted, and ie present clause (9) being renumbered as 
clause (10). ; 
= t . 19. In S. 98 before the words “to be printed ” shall be inserted 


* 


Amendment of S. 98. 


render ssrvices”’ 


20. In S. 105-the words “ weight, gahi or description of such. 


“ goods has been understated or incorrectly 


cme aa f 8. 105. u. 
- p menderita p ‘“given ” shall be substitut6d for the. words 


“same section shall be substitued -hẹ words whole weight ‘or quantity 
of the consignment of goods so understated or incorrectly described.” 


—_——, 
= - Ya a vite > 
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“ (3) In respect òf any item of any scale of rates framed ada 


~ thousand rupees” shall be substituted> the | 


17. In'S. 81 the words Å" and in some one or more of the daily.. 


“x eight or quaatity of such goods has been understated”. 3 and for the “ 
“words weight or quantity of goods so understated ” *occlirring in the. 


< 


and ”, tha word “and” at the end of ‘clause : 


. the words together.with a statement of the ~ 
“conditions under whith it is | prepared to ` 


